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standing of the questions presented to it for decision, he 
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the clerk six copies thereof. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, 1886. 


PRESENT: 


Hon. SAMUEL MAXWELL, Cuter Justics. 


“ M. B. REESE, 
“ AMASA COBB, | Juvces. 


MatrHew McKEIcHAn, APPELLANT, v. Pitt H. 
HopkKINS, APPELLEE. 


1. Petition: AMENDMENT: PETITION IN EJECTMENT. A court 
may permit a petition to be amended when the proposed amend- 
ment does not change substantially the claim, although the form of 
the action may bechanged. So long as the identity of the cause 
of action is preserved, the form of the action is not material. A 
petition in ejectment, therefore, may be amended to be a petition 
to redeem—the object in both cases being to recover the land. 


: STATUTE OF LIMITATIONS. In such case the- 
statute of limitations ceases to run against the claim when suit 
is properly brought thereon. 


x 


3. Principal and Agent: FRAUD OF AGENT: LIABILITY OF 
PRINCIPAL. A party cannot retain the benefits derived from 
the fraudulent conduct of his agent, without being chargeable 
with the instrumentalities employed to effect the purpose. 


3 
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4. Judicial Sale: APPRAISEMENT. When real estate is to be 
sold as that of the debtor, it isto be appraised as his, and the 
appraisers have no authority to consider an adverse claim of 
title. 


5. Mortgage Foreclosure by Mortgagee in Possession. 
A mortgagee in possession seeking to enforce his mortgage upon 
real estate by a decree of foreclosure and sale, occupies a trust 
relation in regard to the property, and cannot as against the 
mortgagor, while treating the mortgage as valid, hold adversely 
as to him. 


6. Judicial Sale. An appraiser is prohibited by statute from pur- 
chasing property appraised by him, and every purchase so made 
will be considered fraudulent and void. 


CONFIRMATION. The confirmation of a sale cures all 
irregularities in the proceedings; but such sale may be after- 
wards set aside, in a proper case, for fraud. Rule applied and 
mortgagor allowed to redeem. 


APprPEAL from the district court of Johnson county. 
Tried below before Broapy, J. 


T. Appelget & Son, for appellant. 


S. P. Davidson, for appellee. | 


MaxweE tu, Cu. J. 


This case was before this court in 1883, and is reported 
in 14 Neb., 361, the judgment of the district court being 
reversed and the plaintiff given leave, upon the payment 
of all costs, to amend his petition by filing a bill to redeem. 
An amended petition was filed by the plaintiff, to which the 
defendant filed an answer. On the trial of the cause the 
court found the issues in favor of the defendant, and dis- 
missed the action. The plaintiff appeals. 

The defendant contends that as the former action was at. 
law the petition cannot be amended by substituting there- 
for an action in equity, and Carmichad v. Argard, 52 
Wis., 609, Board of Supervisors v. Decker, 84 Id., 880, 
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Stevens v. Brooks, 23 Id., 199, and Gorman v. The Judge, 
etc., 27 Mich., 140, are cited to sustain the position. 

Sec. 144 of the code provides that, “the court may either 
before or after judgment, in furtherance of justice and on 
such terms as may be proper, amend any pleading, pro- 
cess, or proceeding by adding to or striking out the name 
of any party, or by correcting a mistake in the name of a 
party, or a mistake in any other respect, or by inserting 
other allegations material to the case, or, when the amend- 
ment does not change substantially the claim or defense, by 
conforming the pleading or proceeding to the facts proved. 
And whenever any proceeding taken by a party fails to 
conform in any respect to the provisions of this code, the 
court may permit the same to be made conformable thereto 
by amendment.” 

Judge Bliss, iu his valuable work on Code Pleading, 
sec. 429, says: ‘The supreme court of Wisconsin, in limit- 
ing amendments, has been somewhat strict in construing 
the term ‘cause of action.’” 

This certainly is true of the early decisions of that court. 
See cases cited in note 3, sec. 564, Pomeroy’s Remedies, 
etc. At the present time, however, the tendency of decisions 
in that state seems to be in favor of a more liberal construc- 
tion of the code. But, however this may be, the code 
abolishes the distinction between actions at law and suits 
in equity. If, therefore, an action at law is brought to re- 
cover a tract of land, the court certainly lias the power to 
permit the plaintiff to amend his petition so that he may 
recover the same either at law or in equity. The right to 
be enforced is the same in either case—the recovery of the 
land, and so long as the identity of the cause of action is 
preserved the petition may be amended by stating such 
facts as the plaintiff may believe to exist in his favor, to 
entitle him to the relicf sought. The restriction in the 
section above quoted does not refer to the form of the remedy 
but to the identity of the transaction. Spice v. Steinruck, 
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140,8., 213. Lotinamv. Barnett, 62 Mo., 159. Hayden 
v. Hayden, 46 Cal., 332. Ballard v. Johnson, 65 N. C., 
436. Robinson v. Willoughby, 67 Id., 84. 

In the case last cited an action of ejectment was brought 
to recover possession of the Jand. On appeal the court 
held that the deed was in fact a mortgage, and reversed 
the judgment in favor of the plaintiff. Prior to the second 
trial an amendment was permitted, changing the form of 
the action from ejectment to that of foreclosure of mortgage. 
See also Roberts v. Swearingen, 8 Neb., 8363. Maxwell’s 
Pl. and Pr, (4th ed.), 174, 175. The authority to grant 
leave to amend the petition, therefore, is clearly conferred. 

1. The appellee claims, however, that even if it is con- 
ceded that the court had authority to authorize the amend- 
ment in question, still the statute of limitations would run 
against the cause of action until the amended petition was 
filed. 

In Martin v. Coppock, 4 Neb., 173, it was held that the 
amendment of a mistake in the name of the plaintiff re- 
lated back to the date of service; and this we think is the 
general rule. The plaintiff sought in the original petition 
to recover the land, because he was the owner thereof; and 
in the amended petition filed by him by leave of court he 
seeks to recover the land in question, upon the ground that 
he is the owner of the same, but while asking equity 
he offers to do equity by paying the defendant all valid 
claims held by him against the land. ‘he cause of action 
is the same, although the relief is sought in a different 
manner from that in the first petition. This, however, 
does not chanye the cause of action, and the statute of lim- 
itation ceased to run when the summons which was served 
on him was issued, or if the service was constructive at the 
date of the first publication of the notice. Code, § 19. 

2. It is claimed by the appellant that the appellee ob- 
tained the land in question by collusion and fraud. The 
testimony in the abstract tends to prove the following facts: 
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That in the appraisement under the decree of foreclosure 
the value of the land in controversy was found to be $872.15. 


Prior incumbrance, tax lieD.........cccessecseeeeeeeeees $22.15 
Tax title of Pitt H. Hopkins.............ceseesneeeeeees —— 
Interest of Mathew McKeighan...............ceeseeeeee $10.00 


The land was sold to J. W. Buffum, one of the appraisers, 
for $156. Buffum testifies that he purchased the land and 
afterwards sold and conveyed the same by quit-claim deed 
to the appellee, and received $800 in cash. The attorney 
for the appellee when the appraisement was made testified 
on cross-examination, as appears by the abstract, as follows: 
“Joseph Buffum, the purchaser at the sale above mentionedy 
is the same person who was one of the appraisers who act- 
ually appraised the land in controversy, and the sale was 
made under that appraisement. The sheriff or deputy sher- 
iff consulted me as to the value of the incumbrances on the 
premises, and I think the incumbrances were valued in ac- 
cordance with my suggestions and advice. Further than 
this I had nothing to do with the appraisement. I may 
have assisted in preparing the papers. I was the attorney 
for Hopkins in the foreclosure suit under which the land 
was being sold. JI do not think I gave the sheriff the ad- 
vice spoken of as the attorney of Hopkins. I know there 
was no other appraisement made on the land in controversy 
prior tothe sale to Bufflum.” He also testifies that he was 
present and did all the business for Hopkins, and that the 
purchase of the land by Buffum was a surprise to him. 
Hopkins also swears that ‘never a word passed between 
Buffum and myself about the appraisement or purchasing 
of the land. I was rot there from before the foreclosure 
suit was begun until after the sale.” He also testifies that 
he never authorized his attorney “to do anything in regard 
to the appraisement or selection of appraisers, or the writ- 
ing of the appraisement. I simply put the mortgage in 
his hands for foreclosure in a legal manner.” 
It can make no difference so far as the liability of the 
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defendant is concerned, whether he authorized his attorney 
to procure the interest of the plaintiff to be appraised at 
a merely nominal] sum or not, as he cannot avail himself of 
such conduct without being charged with all the instru- 
mentalities employed by his agent to effect the purpose. 
Joslin v. Hiller, 14 Neb., 91. Elwell v. Chamberlain, 31 
N. Y., 611. Nat. Exp. Co. v. Drew, 32 Eng. Law and 
Kq,, 1. 

A principal will not be permitted to accept and confirm 
so much of a contract made by an agent as he thinks ben- 
eficial to him and reject the remainder. WN. E. Bfige. Sec. 
Co. v. Hendrickson, 14 Neb., 159, and cases cited. The 
defendant, therefore, in obtaining the land for about one- 
third of its appraised value, is chargeable with the instru- 
mentalities employed by his agent in the appraisal of the 
land. The property was to be appraised as belonging to 
the debtor. The statute authorizes the appraisers to de- 
duct the value of Jiens, except those under which the prop- 
erty is being sold, from the gross value. But adverse titles 
cannot be considered. Sessions v. Irwin, 8 Neb., 5. Tax 
deeds are not liens or incumbrances within the meaning of 
the statute. Id. Here wasa mortgagee claiming the prem- 
ises adversely under a tax deed, but at the same time seek- 
ing to foreclose his mortgage thereon, and have the premises 
sold. Had a sale been made to a bona fide purchaser the 
defendant’s entire interest would have been conveyed by 
the sheriff’s deed. Code, § 853. Yet he failed to set up 
such interest in his petition or make any claim therein for 
the same. If the defendant’s tax deed was valid the en- 
tire interest of the plaintiff would have been conveyed 
thereby, and his interest would have been of no value what- 
ever. 

The character of a mortgagee seeking to enforce his mort- 
gage against the real estate is inconsistent with a claim of 
title by adverse possession. ‘The mortgagee by accepting 
a deed from his mortgagor assents to and cannot deny the 
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mortgagor’s title. Brown v. Combs, 5 Dutch., 36-42. 2 
Wash. R. P. (4 Ed.), 169. Aattis v. Robinson, 1 Neb., 1. 
So if he enter into possession as mortgagee under his mort- 
gage he will not be permitted to deny the title of his mort- 
gagor, and any release which he may obtain from others 
will go to strengthen his mortgagor’s title. Farmers Bank 
v. Bronson, 14 Mich., 360. 2 Wash. R. P., 169. Mattis 
v. Robinson, 1 Neb.,1. The reason is, that under the com- 
mon law, where the mortgagee was entitled upon default 
to enter into possession, he held the premises in trust for 
the payment of the mortgage debt, and this relation con- 
tinued until terminated by the action of the parties or the 
decree of a court. Cases are to be found where the mort- 
gagee was permitted to hold adversely, but in all of them 
the trust relation had not been recognized for so long a 
period that the bar by adverse possession was complete. 
But I think no case cau be found where a mortgagee claimed 
rights under a subsisting mortgage, and also adversely to 
the mortgagee. It was the duty of the defendant, there- 
fore, to have set up all his claims for taxes paid in his peti- 
tion to foreclose the mortgage, and had the amount of the 
same included in the decree, and the land sold as the 
property of the mortgagor, any surplus that remained after 
paying the mortyagee’s claims would belong to the mort- 
gagor. 

Sec. £03 of the code provides that, “no sheriff or other 
officer making the sale of property, either personal or real, 
or any appraiser of such property, shall either directly or 
indirectly purchase the same; and every purchase so made 
shall be considered fraudulent and void.” 

In this case the purchase was not only made by an ap- 
praiser, who had fixed the value of the plaintiff’s property, 
under the advice, apparently, of the defendant’s attorney, 
at a merely nominal sum, but the price paid was less than 
one-fifth of its appraised value. Apparently a fraud on 
the plaintiff was intended, and the mere denial of such in- 
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tent does not overcome the presumption arising from the 
conduct of the defendant’s agents. 

Suppose an insolvent debtor should give away his prop- 
erty, or a considerable part of it, and thus deprive his 
creditors of the means of enforcing payment, would a de- 
nial of the intent to defraud be a defense against such 
creditors? That it would not will be conceded, because 
the intent to defraud is a conclusion of law, arising from 
the conduct of the debtor. Babcock v. Eckler, 24 N. Y., 
623. Potter v. McDowell, 31 Mo.,62, So in this case the 
fraudulent intent is a conclusion of law, arising from the 
conduct of the defendant and his agents. 

It is contended on behalf of the appellee that even if 
there was fraud in the sale under the decree, still the con- 
firmation of the sale cured the defect, and the question is 
not now open to inquiry. 

Sec. 498 of the code provides that, “if the court upon 
the return of any writ of execution or order of sale for the 
satisfaction of which any lands and tenements have been 
sold, shall, after having carefully examined the proceedings 
of the officer, be satisfied that the sale has in all respects 
been made in conformity to the provisions of this title, the 
court shall direct the clerk to make an entry on the jour- 
nal that the court is satisfied with the legality of such sale, 
and an order that the officer make to the purchaser a decd 
of such lands and tenements,” etc. 

This merely applies to the regularity of the proceedings. 
No doubt fraud may be shown to defeat the confirmation, 
as in Paulett v. Peabody, 3 Neb., 196. But the facts con- 
stituting the fraud or mistake may not be known at that 
time, yet if made to appear afterwards within a reasonable 
time, and are sufficient to authorize the cancellation of the 
sale, relief will be granted. Frasher v. Ingham, 4 Neb., 
’ 631. Particularly is this true where the entire proceedings 
are ex parte and the party to be affected has no actual no- 
tice of the proceedings. We hold, therefore, that the ap- 
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praisement and sale of the property to an appraiser were 
fraudulent, and that the appellee is chargeable with the 
fraudulent acts of his agent, whereby the property was ap- 
praised and sold at a merely nominal sum, and that he is 
not a bona fide purchaser. 

The judgment of the district court is reversed, and a de- 
cree will be entered in this court in favor of the plaintiff, 
upon his paying to the clerk of this court, within ninety 
days, for the use of the defendant, the amount of the de- 
eree of foreclosure, with legal interest thereon, and all 
taxes paid by said defendant upon said land, together with 
12 per cent interest thereon. We find no claim in the pe- 
tition for the rental value of said land, although there is 
some proof upon that point, yet as the question was not 
presented to the court below it will not be considered here. 


DECREE ACCORDINGLY. 


THE other judges concur. 


L. H. Evarts, PLAINTIFF IN ERROR, v. W. B. Smucker, 
DEFENDANT IN ERROR. 


1. Petition on Modified Contract. Where the conditions of 
a contract have been altered by the consent of the parties, the 
contract as modified should be set out in the petition, and then 
an allegation of performance may be made. Such modified 
contract should not be set up ia the reply if inconsistent with 
the allegations of the petition. 


2. Petition: AMENDMENT. Where evidence has been received 
without objection the court may after verdict permit the peti- 
tion to be amended to conform to the facts proved. 


Error to the district court of Richardson county. Tried 
below before Gasuin, J., sitting for Broapy, J. 
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E. W. Thomas and C. Gillespie, for plaintiff in error. 
Frank Martin and J.D. Gilman, for defendant in error, 
MAaxweE.u, Cu. J. 


This action was brought in the district court of Rich- 
ardson county by the defendant in error against the 
plaintiff to recover the sum of $473.50, as a balance due 
for certain material furnished and labor performed on a 
house of the plaintiff in error in pursuance of the terms 
of a certain contract in writing, a copy of which is set out 
in the record. The plaintiff below alleged in his petition 
that he had performed all the stipulations of said contract 
on his part to be performed. The defendant below in his 
answer admitted the written contract, but alleged that the 
plaintiff had failed to comply with its terms and conditions, 
and stated specifically the particulars in which he alleged 
there was a failure, and claimed that he had sustained dam- 
ages to the amount of $500. The plaintiff below in his 
reply admitted that the work was not done as required by 
the contract, but alleged that the defendant had caused cer- 
* tain changes to be made in the plans and specifications, and 
that the work was performed in accordance with such- 
changes. The defendant below thereupon filed a motion 
to strike out of the reply all matter relating to change in 
the plans and specifications, for the reason that the same 
was a departure from the petition. 

1. It is claimed by the plaintiff in error that this mo- 
tion was overruled, but in this he is evidently mistaken, as 
the record (page 11) shows that the motion was sustained. 
This motion was sustained on the 10th of October, 1884. 
A jury was thereupon impaneled, and the trial proceeded. 
On the next day, and after the jury had returned their 
verdict, the plaintiff below filed an amended petition, in 
which the variations from the contract are set out, and a 
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compliance averred with the contract as modified. A mo- 
tion was thereupon filed by the defendant below to strike 
this petition from the files, because it “ was filed by plain- 
tiff after the verdict of the jury was returned and accepted 
by the court.” The motion was overruled, and this is 
assigned for error. The jury returned a verdict in favor 
of the plaintiff below for the sum of $410.50, and judg- 
ment was rendered thereon. 

The principal errors relied on are the failure to strike 
the erroneous matter from the reply, and the filing of the 
amended petition after the return of the verdict. As stated 
above, the motion to strike the matter inconsistent with 
the petition out of the reply was sustained. The reply 
must be consistent with the petition, and if modifications 
have been made in the contract, and it is sought to recover 
upon the contract as modified, the contract as changed 
should be pleaded, and an allegation that the plaintiff has 
duly performed. Durbin v. Fisk, 16 O.8, 5384. Smith 
v. Brown, 17 Barb., 431. Hosley v. Black, 28 N. Y., 
488. Oakley v. Morton, 11 Id., 26. Holmes v. Holmes, 
5 Seld., 525. Garvey v. Fowler, 4 Sand., 665. Swan’s 
Pl. and Pr., 208. Maxwell’s Pl. and Pr. (4 Ed.), 92-230. 
And this was the course pursued in this case in filing the 
amended petition. 

2. That the court erred in permitting the amended 
petition to be filed after verdict. It will be observed that 
the only ground of the motion to strike the petition from 
the files is, that it was filed after the verdict was received. 
There is no claim that it includes matter not presented to 
the jury for determination. It was claimed on the argu- 
ment that such was the case, but an examination of the 
evidence of the plaintiff below as to the modifications of 
the contract shows that every modification and change was 
fully proved and established by his testimony, without ob- 
jection being made. This being so, the court had author- 
ity to permit an amended petition to be filed to conform to 
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the facts proved. Catron v. Shepherd, 8 Neb., 308. Singer 
Mfg Co. v. Doggett, 16 Neb., 609. 

3. Some objection is made to the exclusion of the testi- 
mony of certain alleged experts. In what the exclusion 
consists does not appear. These witnesses did testify and 
seem to have given their opinions, whether admissible or 
not. The principal defect complained of was the settling 
of 2 certain chimmey in the middle of the building, which 
chimuey contains about seven thousand brick. The settling 
is admitted, but it is claimed by the plaintiff below that 
this was caused by the defective foundation, and that he 
followed the plans and specifications in the construction of 
said chimney, and therefore is not responsible. In this 
we think he is sustained by the evidence. On the whole 
casé it is apparent that there is uo material error in the 
record, and that justice has been done. The judgment of 
the court below is therefore affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur, 


Wittram B. Gries & Co., PLAINTIFFS IN ERROR, V. 
' Farrincton BRos., DEFENDANTS IN ERROR. 


A. Frank & Sons, PLAINTIFFS IN ERROR, V. Far- 
RINGTON BRos,, DEFENDANTS IN ERROR. 


A. B. Syuns & Co., PLAINTIFFS IN ERROR, Vv. Far- 
RINGTON BROSs., DEFENDANTS IN ERROR, 


TootLe, Hanna & Co., PLAINTIFFS IN ERROR, V. Far- 
RINGTON Bros., DEFENDANTS IN ERROR. 


1. Fraud: ATTACHMENT: MOTION TO DISCHARGE: BURDEN OF 
proor. The question of fraudulent intent in the transfer or con- 
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veyance of property is one of fact, to be decided by the trial court 
as any other question of fact. Where, on the hearing of a motion 
to discharge an attachment procured upon an allegation of the- 
fraudulent disposition of property, the averments of such affida- 
vit are denied by the attachment defendant, the burden of proof 
to establish the fact charged is upon the plaintiff in the action, 
and the motion to discharge should he sustained, unless such 
proof is made by a preponderance of testimony. In such case 
an order discharging the attachment will not be reversed unless 
against the weight of evidence. 

2. Assignment: PREFERRING CREDITORS. A debtor has the 
right to secure a part of his creditors in preference to others, by 
the conveyance or mortgage of property. The fact of such pref- 
erence will not of itself render such conveyance or mortgage 
fraudulent as to other creditors. 

3. Attachment: MOTION TO DISCHARGE: RIGHTS OF MORTGA- 
Gor. A mortgagor of personal property upon which an attach- 
ment issued against him has been levied, has the right, under 
the provisions of section '235 of the civil code, to resist the attach- 
ment by a motion to discharge the same, upon the ground that 
the allegations of fraud upon which the order of attachment was 
procured are untrue. 


Error to the district court for Richardson county. 
Tried below before Broany, J. 


Isham Reavis, A. Schoenheit, and £. W. Thomas, for 
plaintiffs in error, contended: 1. That the mortgage given 
should be construed as an assignment in its legal effect. 
Brown v. Webb, 20 Ohio, 389. Bates v. Coe, 10 Conn., 
293. Perry v. Holden, 22 Pick., 269. Wallach v. Wylie, 
28 Kan., 138. Winstead v, Hulme, 82 Kan., 572. Jeffrey 
v. Greenbaum, 20 N. W. R., 775. 2. That defendants 
could not be heard for the purpose of having the attach- 
ment dissolved. Chandler v. Noah, 5 Mich., 409. Price 
v. Reed, 20 Mich.,72. Mitchell v. Skinner, 17 Kan., 563.. 
Long v. Murphy, 27 Kan., 375. 


Frank Martin, for defendants in error, cited: Lininger 
v. Raymond, 12 Neb., 25. Nelson v. Garey, 15 Neb., 
531. Meyer v. Zinger, 25 N. W. R., 727. 
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REEsE, J. 


These cases being argued and submitted together and 
presenting the same questions will be disposed of in the 
same way. The questions presented by the brief of plain- 
tiffs in error will be noticed in the order in which they 
there occur therein. 

Certain attachments were issued from the district court 
of Richardson county in actions brought by plaintiffs in 
error, which were, upon motion of defeudauts in error, dis- 
charged by the order of the judge of the first judicial dis- 
trict. This ruling of the district judge is assigned as error, 
aud is brought to this court for review. The affidavits 
upon which the attachments were issued allege and 
charge, in substance, that defendants in error had assigned 
and disposed of their property with the intent to defraud 
their creditors, and that they were about to convert the 
remainder of their property into money with the intent to 
defraud their creditors. Defendants in error moved to 
discharge these orders upon the ground that the facts stated 
in the affidavits were insufficient in law to authorize the 
issuance of the orders, and that the facts stated in the affi- 
davit were untrue. The ruling of the court was evidently 
based upon the latter ground. The facts, as shown by 
the proofs submitted to the lower court, were, that defend- 
anis in error were merchants in Falls City, carrying a 
stock of goods of the value of from $14,000 to $18,000, 
and that they were indebted to various persons and firms 
to the amount of about $11,000. That certain of the 
creditors who resided in the city of Chicago, and represent- 
ing about $9,000 of the indebtedness, were pressing de- 
fendants in error for payment or security, when they 
executed and delivered to them a chattel mortgage on their 
stock of goods, and under which the mortgagees took pos- 
session. The attachments followed. 

The fraudulent intent which it is claimed existed at the 
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time of the execution of the mortgage is not proved by any 
direct testimony, but it is claimed that the circumstances. 
surrounding the transaction clearly indicate such intent. 
These circumstances consist in part in the facts that the 
goods were not removed from the store; that one of de- 
fendants in error remained in the store, apparently in 
charge, or at least partially so; that defendants in error 
refused to secure the debts due plaintiffs in error either by 
turning over to them a part of the goods or by the execu- 
tion of mortgages subject to that held by the Chicago. 
creditors; and by the fact that goods were purchased of 
plaintiffs in error a short time before the execution of the 
mortgage, and that the property mortgaged exceeds in 


value the amount of the debts secured. 
Upon the other hand this intent is denied, and the 


positive denial under oath of defendants in error, as. 
well as of the agent of the creditors who procured the 
mortgage, the fact that the debts secured were bona fide 
debts, that the property was put into the hands of the 
mortgagees, who took possession and control of them, 
placing the agent in charge as cashier, and hiring one of 
defendants in error as clerk at the agreed wages of $15- 
per week, are relied upon to repel any presumption of 
fraudulent intent which might be relied upon by plaintiffs 
in error. These questions were submitted to the district 
judge upon the hearing, and in view of the fact that 
the burden of proof rested upon plaintiffs in error, the in- 
tent having been denied, we cannot say the decision was 
wrong. 

It is claimed that when defendants in error executed the 
chattel mortgage to the creditors named therein, it was 
done in contemplation of their insolvency, and with the 
full intention by them to make a final disposition of all 
their property, quit business, and dissolve the partnership, 
and that therefore the mortgage was equivalent to an as- 
signment by which certain creditors were preferred, and. 
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was therefore void in law. Much is said in support of this 
theory. We grant that were the legal effect of the mort- 
gage as claimed, then the position assumed by the plaintiffs 
in error would be unassailable, for the assignment law of 
this state—chap. 6, Comp. Stats., 1885, § 29—specifically 
declares that such assignments shall be void. But we can- 
not.see that the legal effects claimed by plaintiffs in error 
necessarily follow. It has been repeatedly held by this 
court, and is the settled law of this state, until changed by 
legislative enactment, that a debtor in failing circumstances 
has the right to prefer bona fide creditors, and may secure 
such to the exclusion of others. Nelson v. Garey, 15 Neb., 
531. Bierbower v. Polk, 17 Id., 268. But it is said that 
the decisions of this state were made before the present as- 
signment law took effect, or rather, the events out of which 
the actions arose occurred before that time aud under the 
assignment law of 1877. This is true, but the fact remains 
that these holdings did not depend upon the assignment law 
of 1877. See Bump on Fraudulent Conveyances, 183, et 
seg. Wait on Fraudulent Conveyances, § 390, et seq. Kerr 
on Fraud and Mistake, 212. This rule has never been 
changed in this state by legislative enactment, and we 
know of no reason why it should. It is true that an assign- 
ment of property for the benefit of creditors must, under 
section 29, supra, be without preferences. But where no 
assignment is made the rule does not apply. Neither can 
it be maintained that the mortgage executed by defendants 
in error is an assignment as claimed by plaintiffs in error. 
There was no attempt to make an assignment. It was a 
transfer of property to secure specific debts, The effect of 
the preference may be to delay other creditors, butif the 
motive is to secure or pay the preferred debt, it being bona 
fide, the transaction is not fraudulent. 

Plaintiffs in error also contend that the value of the 
mortgaged property being greater than the debt secured, 
is an indication of fraud, or at least works a fraud upon 
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them. The extent of the discrepancy between this value 
and the amount of the debt secured, was a question of fact 
upon which the judgment of the lower court was taken. 
The debts amounted to $9,051, and the court might have 
found from the testimony that the value of the goods was 
$14,390. If he did so find, we cannot hold that this would 
be in law such a fraud upon the rights of plaintiffs in error 
as would render the transfer invalid. If it became nec- 
essary to foreclose the mortgage and sell the property at 
forced sale, the residue might not,and probably would not, 
be great after paying the debt and the necessary expense of 
the foreclosure. 

In the ruling of the court upon this part of the case we 
see no error. 

It is next contended that defendants in error have no 
standing in court which will permit them to question the 
attachments. That according to their own theory they 
were not in possession of the goods at the time of the levy 
and are not entitled to the possession of them. This might, 
perhaps, be sufficiently answered by saying that since plain- 
tiffs in error have levied upon the property asthe property 
of defendants in error, and insist that it does belong to them, 
they might not be heard now to say that plaintiffs in error 
have no such interest in it as would permit them to defend 
against the attachment. But, however that may be, it is 
plain that under the provisions of section 285, et seq., of 
the civil code, the defendant in an attachment proceeding 
may, at any time before judgment, move to discharge an 
attachment which has been issued against him and is levied 
upon property in which he claims an interest. While in 
this case defendants in error were not entitled to the pos- 
session of the property levied on, yet they clearly had an 
interest in it, subject to the mortgage, which they had 
the right to protect. The cases cited by plaintiffs in error 
upon this point are not iu conflict with this view: 

4 
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The order of the district court discharging the attach- 
ment is affirmed. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 


ALBERT E, FINCH, PLAINTIFF IN ERROR, V. THE County 
oF YORK, DEFENDANT IN ERROR. 


1. Taxes: MONEY LOANED BY NON-RESIDENT. Plaintiff, a resi- 
dent of the state of New York, came to Nebraska in April, 1880, 
remaining until July of that year. While here he loaned a 
large sum of money, taking notes and mortgages therefor. He 
then appointed an agent in this state to take charge of the busi- 
ness, collect the money as it matured, and reloan it, with fall 
power to control it, reporting to plaintiff from time to time as 
the business progressed. In the year 1881, the property was 
assessed and taxed in the hands of his agent. Held, That it was 
properly taxed in this state. 


1 


Where personal property, such as notes and 
mortgages, belonging to a non-resident is placed in the hands 
of an agent in this state for the purpose of collecting and reloan- 
ing the money, using and controlling it without any special direc- 
tions from his principal, the maxim that ‘‘ movable things fol- 
low the person,” does not apply. The situs of the property, for 
the purposes of taxation, becomes fixed in this state, and under 
the provisions of the revenue law, is taxable here. 


Error to the district court for York county. The ac- 
tion was brought by plaintiff to recover taxes for 1881 
paid by him under protest. Judgment below before Nor- 
VAL, J., dismissing the action. 


France & Harlan, for plaintiff in error, cited: Cooley 
Taxation, 14-16. Hoyt v. Commissioners, 23 N. Y., 224. 
Inman v. Fiske, 17 Pick., 234. Story Confl. Laws, 39, 
42, 46. 
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Scott & Gilbert, for defendant in error, cited: Jones ». 
Seward County, 10 Neb., 154. Goldgart v. People, 106 
Tl., 27, People v. Gardner, 51 Barb., 352. Wilcox v. 
Ellis, 14 Kan., 601. People v. Trustees, 48 N. Y., 390. 


Reese, J. 


For the purpose of this decision it may be conceded 
that the plaintiff in error was a citizen of the state of New 
York until the 4th day of July, 1881. In the month of 
April, 1880, he came into the county of York, in this 
state, remaining until July of the same year. When he 
came to York county he brought with him a large sum of 
money, and while there loaned it to citizens of York 
county, taking notes and mortgages therefor to secure the 
payment of the same. In the month of May he returned 
to New York, but left his notes and mortgages, and all 
his interests connected with the money brought by him to 
this state, in the hands of agents in York, giving them au- 
thority to collect in the money as it became due, and to 
reloan it on mortgage security, and, as stated in the stipu- 
lation of facts on which the case was tried in the district 
court, “in fact transact for him a regular loan business, 
and report from time to time” to the plaintiff. In the 
month of July, 1881, he determined to make York county 
his future home, and did so. Neither the money, notes, 
or mortgages were at any time withdrawn from York 
county. The notes and mortgages in the sum of $3,700.00 
were assessed by the assessor of York precinct in the year 
1881. ‘The same property was assessed and taxed in the 
state of New York for the same year, and the taxes paid 
by him. The question here presented is, was the property 
taxable in York county? 

The power of the state to tax all property within its 
own limits must be conceded. For the purposes of tax- 
ation and the collection of revenue the state possesses all 
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the attributes of sovereignty, and its power to tax property 
within its borders is ample and unlimited. But that power 
is limited to the persons and property within its jurisdic- 
tion. Ordinarily the situs of moneys and credits follow 
the domicile of the owner, and if he lives in one state, 
and has money owing to him from citizens or residents of 
another state, the state of his residence, only, has the 
power to tax such credits. And it has been held that 
where the credits were represented by notes and mortgages, 
and such notes and mortgages were not in his immediate 
possession, but were deposited in the state where the debtor 
resided for payment or collection, yet they were not taxable 
there for the reason that the notes and mortgages are not 
the debt itself, but the evidence of it, and the debt followed 
the owner. People v. Eastman, 25 Cal., 603. Appeal 
Tau Ct. v. Patterson, 50 Md.,368. Latrobe v. Baltimore, 
19 Md., 13. The tax is not on the money, the land on 
which the security is taken, nor upon the-paper upon 
which the promise and security are written, but upon the 
chose in action, or right to collect the debt. State v Earl, 
1 Nev., 394. Desty on Taxation, 330. Cooley on Tax- 
ation, 43. 

¢ But the power of the legislature to separate, for pur- 
poses of taxation, the situs of personal property, whether 
of a tangible nature, or in the form of choses in action, 
from the domicile of the owner is unquestioned, and if such 
property, in any form, is within its jurisdiction it may 
taxit. Swallow v. Thomas, 15 Kan.,68. Zappanv. Bank, 
19 Wall., 490. Griffith v. Carter, 8 Kan., 565. 

Our attention is directed to section one of article nine of 
the constitution of this state, entitled “Revenue and Fi- 
nance,” with the suggestion that the section in itself does 
not provide for taxing the money or credits of non-resi- 
dents, and that a fair construction would limit the power of 
the legislature to the taxation only of citizens of the state, 
and especially the money, mortgages, and notes of residents 
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only. The essential elements of this provision are that the 
legislature shall provide such revenue as may be needful by 
levying a tax by valuation, so that every person shall pay 
a tax in proportion to the value of his property. As we 
read it, no words of limitation, so far as residence is con- 
cerned, can be found; and as the constitution is generally 
understood to bea limitation of the powers of the legis- 
lature and the people, and not a grant, we conclude the 
powers of the legislature upon this question are untrammeled. 
We then look to the statute. Section one of chapter 77 of 
the Compiled Statutes of 1885, being the chapter on rev- 
enue, is as fellows: ‘The property named in this section 
shall be assessed and taxed, except so much thereof as may 
be in this chapter exempted. First. All real and personal 
property in this state. Second. Al] moneys, credits, bonds, 
or stocks, and other investments, the shares of stock of in- 
corporated companies and associations, and all other per- 
sonal property, including property in transitu to or from 
this state, used, held, owned, or controlled by persons re- 
siding in this state. Z/ird. The sharesof capital stock of 
banks and banking companies doing business in this state. 
Fourth. The capital stock of companies and associations 
incorporated under the laws of this state.” 

Referring to the first clause of the above enumeration 
we find the language broad and comprehensive. Al real 
and personal property in this state (exemptions excluded). 
If personal property is in the state, that is, has its situs 
here, so as to come under the jurisdiction of the state, it 
“shall be assessed and taxed.” Unless this provision is 
limited by what follows in the second clause it would seem 
that our inquiry in that behalf might go no further. But 
does the second clause place a limitation on the first so far 
as moneys, credits, etc., are concerned, limiting it to per- 
sons “residing in this state?” We think it does to the 
extent that such property must be either “used, held, 
owned, or controlled” by residents. It may be either. But 
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not as claimed by plaintiff in error that the “owner must 
be a resident of the state.” The second clause of the 
seventh section of the same chapter, in providing the 
manner in which property shall be listed, directs that the 
person listing his property “shall also list all moneys and 
other personal property invested, loaned, or otherwise con- 
trolled by him as agent or attorney, or on account of any 
other person or persons, company, or corporation what- 
soever, and all moneys deposited to his order, check, or 
draft, and credits due from or owing by any person or 
persons, body corporate or politic, whether in or out of 
the county.” This provision was evidently intended to 
reach such cases as the one at bar. The agent must list 
all property of the kind specified, as such agent. It 
is immaterial whether the debtor resides in or out of 
the county in which the agent resides. If he loans or 
otherwise controls the property, money, or credits he must 
list it. 

The adjudications upon this question in this country 
have been substantially uniform, holding that if the money 
or credits are in the hands of an agent for the purpose of 
using, controlling, or investing, they have a situs at the 
residence of the agent if the principal be a resident of 
another state¥7 We make the following quotations from 
some of the decisions: In Goldgart v. The People, 106 
Tils., 25, in discussing the question here under considera- 
tion, it issaid: “If the owner be resident in this state there 
is jurisdiction over his person and over his credits also, 
which in legal contemplation, in the absence of anything 
showing they have a situs elsewhere, accompany him. If 
the owner is absent, but the credits are in fact here in the 
hands of an agent for renewal or collection, with a view 
of reloaning the money by the agent as a permanent bus- 
iness, they have a situs here for the purpose of taxation, 
and there is jurisdiction over the thing.” See also Albany 
v, Parnell, 11 N. C., 51. State v. Co. Court, 47 Mo., 594. 
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In the People v. Trustees, etce., 48 N. Y., 390, it is held 
that, “when at the time of the making out of the assess- 
ment ro]l the agent of a non-resident has moneys helong- 
ing to his principal on deposit in bank, it is liable to be 
assessed and taxed although prior to the time appointed 
for the correction of the roll it has been withdrawn and 
used,” and that ‘‘money due upon a contract for the sale 
of lands is personal property, and when such a contract 
belonging to a non-resident is in the hands of an agent 
who is a resident of an incorporated village, it may, for 
the purposes of municipal taxation, be assessed to the 
agent and taxed.” The foregoing quotations are from the 
syllabus. In the body of the opinion it is held that, 
“notes and bonds and other contracts for the payment of 
money have always heen treated in the law as personal 
property. They represent the debts secured by them. 
They are the subjects of larceny, and the transfer of them 
transfers the debt. If this kind of property does not exist 
where the obligation is held, where does it exist? It cer- 
tainly does not exist where the debtor may be and follow 
his person. And while for some purposes in the law by 
legal fiction it follows the person of the creditor and exists 
where he may be, yet it has been settled that for the pur- 
poses of taxation this legal fiction does not to the full ex- 
tent apply, and that such property belonging to a non- 
resident creditor may be taxed in the place where the 
obligations are held by his agent.” 

In Wilcox v. Ellis, 14 Kansas, 588, Wilcox had land in 
Illinois, aud sold it, conditioned upon payment of the pur- 
chase price in installments at stated times. He was a citi- 
zen and resident of Kansas. The amount due him was 
$6,000. The notes were left in Illinois. The assessor in 
Kansas listed the demand as “credits” for taxation. It 
was held this claim was not taxable in Kansas. Judge 
Valentine, in writing the opinion, in referring to the maxim 
that “movable things follow the person,” says: “The weight 
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of judicial authority seems to be, that for the purposes of 
taxation the maxim does not fully apply, even where the 
property is intangible.” 

The Supervisors v. Davenport, 40 Ills., 197, was a case 
similar to the one at bar in many respects. Defendant 
had a temporary residence at Pekin, Illinois, and transacted 
business for his father, Ira Davenport, Charles Davenport, 
and Martin Adsit, residents of New York, as their agent, 
loaning money,etc. The statute of that state (Illinois) pro- 
vided that “all property, real or personal, in this state, all © 
moneys, credits, investments in bonds, of persons residing in 
this state, or used or controlled by persons residing in this 
state, shall be entered on the list of taxable property,” 
etc. The property, not only of defendant, but of Ira 
Davenport, Charles Davenport, and Martin Adsit, was 
held taxable in Illinois, the court saying that. according 
to the holding in Hoyt v. Commissioners, 23 N. Y., 224, 
the property was not taxable in New York. 

The leading case upon this question is Catlin v. Hull, 21 
Vt., 152. Hammond resided in New York, and inherited 
from his father—a resident of Vermont—certain property, 
consisting of debts due from solvent debtors in Vermont, 
evidenced by promissory notes. He appointed the plain- 
tiff (Catlin), a resident of Vermont, his agent to control 
and manage the property and collect and reloan from time 
to time as he should think proper, and allowed the plain- 
tiff a specific salary for so doing. It was held that the 
property was properly listed to the plaintiff as “agent” of 
Hammond, and that it was taxable in Vermont. See also 
Redmond v. Commissioners, ete., 87 North Carolina, 122, 
in which it was held that personal property of a non- 
resident (notes secured by mortgages on land) held by his 
agent in the state was subject to tax there, and that in such 
case the actual situs and control of the property was there, 
though the owner resided in another state. Also The City 
of Albany v. Meekin, 3 Ind., 481. Foreman v. Byrnes, 
68 Ind., 247. 
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The ruling in Hoyt v. Commissioners of Taxes, supra, 
is peculiarly applicable to this case, because the statute 
upon which it is founded is very similar to the law of this 
state, and for the further reason that it is declarative of the 
law of the state of New York, where plaintiff paid taxes 
upon the property listed to him here; and by that decision, 
which was against the power of the state to tax one of its 
citizens upon capital invested in another state, it is clearly 
established that the payment was a voluntary one, and for 
which the state of New York had no claim. See also Peo- 
ple v. Gardner, 51 Barb., 352. Battle v. Mobile, 9 Ala., 
234. 

By the foregoing it will be seen that a distinction must 
be maintained between cases of the kind at bar and that 
class of cases where the property taxed is not in the hands 
of an agent, and has no situs apart from the residence of 
the owner. Thus in Hunter v Supervisors, 33 Iowa, 376, 
it was held that a resident of that state who had deposited 
for safe keeping in Illinois promissory notes which he had 
never brought with him to Iowa, was subject to taxation 
in Jowa, but the court held that a different rule would pre- 
vail if he had conferred authority upon some one as his 
agent to loan, manage, receive, and collect the same for 
hin, citing Zhe People v. Gardner, supra. 

We therefore hold that the property was rightfully as- 
sessed and taxed in this state, and that the taxes cannot be 
recovered back. 

The decision of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Grorce A. BALLARD, APPELLEE, v. Prentiss D. 
CHENEY, APPELLANT. 


1. Practice in Supreme Court: PRINTED ABSTRACT OF REC- 
ORD. The act of 1885 requiring abstracts of causes in the su- 
preme court to be made, requires such abstract to be so made as 
to set forth so much of the case “as is necessary to a full under- 
standing of all questions presented to the court for decision,’’ 
and so far.as the examination of the case by the court is con- 
cerned is to take the place of the transcript and bill of excep- 
tions. The court does not look beyond the abstract. All parts 
of the cause omitted therefrom are treated as not in the case. 


2. Specific Performance. In 1879 certain real estate was sold 
on time, the notes for the installments of the purchase price 
given by the purchaser were made payable at a particular bank. 
The contract declared time to be an essential element, and on 
the failure of the purchaser to perform, a forfeiture should ensue. 
One of the requirements of the contract was that the purchaser 
should not allow the land to be sold for taxes. The notes for 
the installment due in October, 1€82, were never sent to or left 
at the bank where payment was to be made. The vendor was 
a non-resident of the state. The money to pay the installment 
was not left at the place of payment until in March, 1883. On 
tbe 8th day of October, 1882, the vendor purchased the land at 
tax sale, but redemption was soon after made by the purchaser. 
The notes due in 1883 were never sent to or left with the bank 
at which payment was to be made, but the money was left there 
for their payment before their maturity. On the 16th day of 
June, 1884, the vendor never having sent any of the notes to the 
place of payment, and having declined to receive the money 
left there for him, and after valuable improvements had been 
made on the land, offered to return the unpaid notes, and de- 
clared the contract forfeited. Held, That the purchaser was not 
in default and was entitled tothe performance of the contract. 


3. Payment: PLACE OF PAYMENT. When a bank is designated 
ag the place at which a purchase-money note is to be paid. the 
maker is not in default in not paying the same until the note is 
received at the bank. Robinson v. Cheney, 17 Neb., 673. 


AppraL from Johnson county district court. Heard 
below before Broapy, J. 
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L. W. Colby and Everest & Waggener, for appellant. 


T. Appelget & Son, for appellee. 


REESE, J. 


This cause is submitted upon an imperfect abstract of 
the record. In many respects it is simply a brief digest 
or index of the transcript and bill of exceptions. The ap- 
pellee, following the course of the appellant, makes his 
principal references to the record, ignoring in many essen- 
tial parts of the case the abstract. 

Counsel on both sides seem to have lost sight of the pur- 
pose of the law requiring abstracts, and depend upon the 
court to spend the time which is not at its disposal in read- 
ing the whole record of the case. The object of the legis- 
lature in passing the law of 1885 (Laws 1885, Ch. 95, 
§ 586, Civil Code}, as plainly expressed in the act, was 
to require the abstracc to set forth so much of the record 
“as is necessary to a full understanding of all qnestions 
presented to the court for decision,” in order that the ques- 
tions might be so presented as to enable the court to pass 
intelligently upon such as demand attention, and yet not 
be required to devote its time in reading or examining the 
voluminous records made in the trial of the cause, thus en- 
abling the court to dispose of the large and rapidly increas- 
ing business demanding attention. It is not contemplated 
that the transcripts or bills of exceptions shall be looked 
into for any purpose, except in cases where conflicting ab- 
stracts are presented, in which event the transcript and bill 
of exceptions will be examined only so far as n ay be -e- 
quired to settle disputed questions thereon, and ascertain 
to whom the additional costs shall be taxed. In all cases 
when the parties can agree upon an abstract as fairly pre- 
senting the case no transcript or bill of exceptions is neces- 
sary, and much of the expense of the preparation of causes 
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for review may be obviated. The act above referred to, 
and which may be found at page 375 of the session laws 
of 1885, conferred upon the court the authority to prescribe 
and publish such rules of practice and forms as may be 
necessary to carry out the provisions of the law. This 
duty has been performed, and the rules and forms have 
been published and are also embodied in the bar docket of 
the present term of court. Especial attention is called to 
rules eight to fifteen inclusive. By an observance of the 
statute and these rules of court all confusion and uncer- 
tainty in the presentation of causes may be avoided, and 
the rights of litigants protected. 

These observations are not made for the purpose of re- 
flecting in any manner vpon the able counsel presenting 
this case, for we find that the bar throughout the state have, 
in many instances, fallen into the same erroneous opinions 
concerning the object of the law, but for the purpose of 
calling the attention of attorneys to the requirements of the 
law upon this subject. 

The action in this case is one for the specific performance 
of a contract for the sale of real estate, and is in almost all 
respects similar to Robinson v. Cheney, 17 Neb, 673. In 
that case the plaintiff, Kobinson, prior to his purchase, held 
under a lease. Such does not appear to have been the case 
here. The contracts of sale are substantially thesame, and 
what is said in that case in the opinion written by the 
present chief justice, MaxwELL, in reference to the construc- 
tion of that contract need not be repeated here, as we fully 
approve all that is there said upon that branch of the case. 
The contract, therefore, was a contract of sale and not of 
lease. 

It is insisted that since the time in which the several 
installments of the purchase money was to be paid was 
made the essence of the contract, and that by its terms an 
installment of about $74.00, due the 22d day of October, 
1882, was not paid nor offered until in March, 1883, and 
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the allowance of the land to be sold for taxes in 1882 was 
gross negligence on the part of plaintiff, and that be there- 
by forfeited all rights under the contract. Asin Robinson 
v. Cheney, supra, the notes for the unpaid part of the pur- 
chase price were all made payable at the office of Russell 
& Holmes, at Tecumseh. And, as in that case, they were 
not sent there for payment to be made. It follows, there- 
fore, that, as held in that case (p. 680), “until the notes 
were sent to Russell & Holmes the plaintiff was not re- 
quired to pay the same, and the failure to so send them is 
a waiver of the condition.” There was then no default in 
the payment of the installment spoken of which would work 
a forfeiture of the contract. Subsequent installments were 
left at the office of Russell & Holmes before they became 
due. As to the payment of the taxes, the abstract leaves 
us in some doubt as to when they were paid. Plaintiff 
testified that he paid the taxes on the land for the years 
1880, 1882, and 1883, and produced the receipts therefor ; 
also a certificate of redemption for 1881. Defendant testi- 
fied that he bought the land for the tax of 1881, for $12.58. 
It may therefore be presumed that the certificate of redemp- 
tion referred to in the testimony of plaintiff for the taxes of 
1881 was the redemption from the purchase of defendant. 
This purchase was made on the 8th day of November, 1882, 
by defendant. As the sale of real estate for delinquent 
taxes began by law on the first Monday of that month, 
it must be that defendant purchased the land at the first 
opportunity offered. It cannot be supposed that at that 
time he considered the contract forfeited and the land his, 
or he would not have purchased it for taxes. Neither can 
we suppose that he presumed he could thus, by an act of 
his own, work a forfeiture of the rights of plaintiff. It is 
true that at that time the installment due October 22d, 1882, 
had not been paid, but it is equally true that he had waived 
any right to take advantage of this omission by failing to 
have the notes at the place of payment. It is somewhat 
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strange that he should have the notes drawn payable at the 
office of Russell & Holmes, and then fail to send any of 
them there for payment. Being a non-resident of the state 
it would seem quite reasonable that a place of payment 
should be designated in the notes, but quite unreasonable 
that the notes should not be at the place of payment if it 
was his purpose to insist upon a striet compliance with his 
contract, unless his design was to induce plaintiff to believe 
the condition was waived, and thereby induce him to fail 
in some requirement of the contract, in order that the for- 
feiture might be declared, and the property, with the im- 
provements of the value of $450.00 and the purchase money 
already paid, wrested from the plaintiff. This latter sup- 
position cannot be adopted for the reason that such a course 
would be so essentially dishonest as to repel theidea. Fur- 
thermore it is shown that the notes for the remainder of 
the purchase price were not returned to plaintiff until the 
16th day of June, 1884, long after the fourth installment 
was due and the money deposited with Russell & Holmes 
to pay it, and eighteen months, perhaps, after the redemp- 
tion from the tax sale, and of all of which the defendant 
had, or might have had if he so desired, full notice. It 
may also be said that at the time the defendant sought to 
rescind the contract plaintiff was not in default in any par- 
ticular. His previous failures, brought about perhaps by 
the failure of defendant to comply with the implied con- 
tract upon his part, had all been corrected by full payments. 
Again, it is shown that during the time intervening between 
the maturity of the notes in October, 1882, and the 16th 
day of June, 1884, the improvements spoken of were being 
made upon the land, and of which defendant doubtless had 
knowledge, and which, by his silence, were encouraged, and 
which would naturally tend to make plaintiff rely upon 
the security of his investment. 

It is clear that by the conduct of defendant he waived 
the strict compliance with the conditions of the contract as 
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now contended for, and that the question of the forfeiture 
by plaintiff of the contract, by any failure on his part to 
comply with its terms, does not arise, and that the decree 
of the district cuurt is correct. It is affirmed. 


DECREE AFFIRMED. 


THE other judges concur. 


HERMAN AHLMAN, PLAINTIFF IN ERROR, V. MEYER & 
ScHURMAN, DEFENDANTS IN ERROR. 


i. Replevin: NoN-sUIT IMPROPER. In an action of replevin the 
trial court should in no case grant a non-suit, but in case of the 
plaintiffs failing to prove his cause of action the court should 
retain the cause for the purpose of taking the proper proofs and 
rendering the appropriate judgment. 


2. Instructions to the jury examined,and Held, Rightly given and 
refused. 


Error to the district court of Pierce county. Tried be- 
low before TiFrany, J. 


Brome & Durland, for plaintiff in error. 


W. L. Henderson, Fred. J. Fox, and E. F. Gray, for 
defendants in error. 


Coss, J. 


It appears that on the 11th day of June, 1883, one 
Henry Poggensee was engaged in mercautile business at 
Plainview, Pierce county, and was indebted to sundry per- 
sons and firms. Among them, and doubtless his largest 
creditor, was the firm of Meyer & Schurman, the defend- 
ants in error. On that day the said Poggensee executed 
and delivered to Meyer & Schurman a chattel mortgage, 


64 SUPREME COURT OF NEBRASKA, 


AhiIman vy. Meyer & Schurman, 


in and by which he granted to them his entire stock of 
merchandise to secure his indebteness to them, amounting 
to seven hundred and forty-eight dollars and seventy-five 
cents, The mortgage is in the usual form, and authorizes 
the mortgagees in case the note therein described as falling 
due June 11th, 1883, is not paid at maturity or in case of 
the mortgagor attempting to dispose of or remove any of 
said goods from the county of Pierce, or if at any time the 
said mortgagees should feel unsafe or insecure, then and 
in that case to take immediate possession of said goods and 
chattels and sell the same, etc. It also appears that on 
the same day the mortgagees caused the said mortgage to 
be recorded, and applied to the mortgagor and demanded 
and took possession of the said goods and proceeded to in- 
voice them. It further appears that on the 26th day of 
the same month the defendant in error, who was sheriff of 
Pierce county, seized and took the said goods from the 
possession of the mortgagees by virtue of an order of at- 
tachment then in his hands against the property of Henry 
Poggensee and in favor of Jandt & Tomkins. 

The said Meyer & Schurman then brought their action 
in replevin in the district court of Pierce county against 
the said sheriff and replevied the said goods. The said 
sheriff defendant appeared and plead to said action, a 
trial was had to a jury, which found a verdict for the 
plaintiffs for the possession of the goods, and damages to 
the amount of ten dollars. A motion for a new trial being 
overruled and judgment rendered for the plaintiffs, defend- 
ant brings the cause to this court on error. 

Plaintiff in error assigns for error the overruling by the 
court of the motion of the defendant for a non-suit; the 
giving of paragraphs Nos. 5, 6, and 7 of instructions given 
by the court on its own motion; the giving of paragraph 
No. 1 of instructions given by the court at the request of 
the plaintiffs; and the refusal to give paragraph No. 1 of 
the instructions prayed by the defendant. 


JANUARY TERM, 1886. 65 


Ahlman v. Meyer & Schurman. 


As to the first point, in an action of replevin both par- 
ties are said to be actors and equally interested in the 
court’s maintaining jurisdiction of the case and disposing of 
it on its merits. I know of no case which would justify a 
court in granting a non-suit in an action of replevin. 

The instructions, the giving of which is assigned as 
error, are as follows: 

“5, You are instructed that if you find from the evi- 
dence that at the time of the levy of the attachment the 
plaintiffs were in possession of the property by virtue of 
the mortgage in evidence, that would be prima facie evi- 
dence of ownership, and would entitle them to a verdict 
unless the defendant has shown by a preponderance of 
evidence that the mortgage was fraudulent and void. 

“6, The real question for you to determine is, whether 
or not the mortgage was made in fraud, if it was then your 
verdict should be for the defendant. If not, you should 
find for the plaintiffs, And this is a question of fact for 
you to decide from the evidence, consisting of all the facts 
and circumstances shown to have surrounded the parties at 
the time of the making of the mortgage and the taking 
possession thereunder. 

“7, You are instructed that a chattel mortgage contain- 
ing a condition that the mortgagor shall remain in posses- 
sion thereof and continue to sell the same in the ordinary 
course of business is void as to other purchasers in good 
faith and subsequent creditors of the mortgagor. But 
when the mortgage contains uo such conditions the pre- 
suniption of good faith attaches when the mortgagee is in 
possession, and the burden of proving fraud is upon him 
who alleges it.” 

“1, (Given at the request of plaintiffs). The court 
instructs the jury that in this case the burden of proving 
property, so far as the right of property is concerned, is 
upon the plaintiff, and if possession of the property has 
been shown by the evidence to have been with the plain- 
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tiffs at the time it is alleged to have been levied upon by 
the defendant, then such possession is prima facie of title 
to the said plaintiffs. 

“2, The court further instructs the jury that frand is 
never presumed, but must be clearly proven to entitle a 
party to relief on the ground that it has been fraudulent, 
and the presumption of law is, that business transactions of 
every man are done in good faith, and for an honest pur- 
pose, and any one whio alleges that such acts are done in bad 
faith or for a dishonest purpose takes upon himself the 
burden of showing by specific acts and circumstances, 
tending to prove fraud, that such acts were done in bad 
faith.” 

The following instruction was prayed by the defendant, 
but refused by the court: 

“Tf you find from the evidence that the chattel mort- 
gage given Meyer & Schurman by Henry Poggensee, and 
introduced in evidence in this case, was given with the un- 
derstanding that Poggensee was to remain in possession of 
the goods in controversy, and continue to sell the same in 
the usual course of trade, then, under the law, said mort- 
gage was void, and conveyed no title to plaintiffs, and your 
verdict will be for the defendant.” 

The chattel mortgage having been placed in evidence, 
shows for itself. Itis in the usual and approved form 
and contains no provision for the mortgagor goiug on and 
selling the mortgaged property in the course of trade, or 
otherwise, but on the contrary contains a stipulation against 
the disposal of the whole or any part thereof. From the 
deposition of Mr. Poggensee it appears that he “gave the 
mortgage upon the agreement that they,” Meyer & Schur- 
man, would not bother him or trouble him, but to allow 
him to sell right along, and pay up as fast as he could. 
But that as soon as they got the mortgage, and got it re- 
corded, they demanded possession of the goods; that after 
some hesitation and objection on his part, he gave them up. 
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This deposition of Henry Poggensee was taken upon no- 
tice in the state of Iowa. No counsel appeared for either 
party at the taking, nor were interrogatories submitted to 
the witness. His attention seems to have been chiefly di- 
rected to a justification of his own conduct, and excusing 
himself for not having kept faith with a creditor who held 
an unrecorded mortgage against him, as well as to throw 
the blame of his failure upon other parties. He does not 
say, although possibly that inference might be drawn from 
his language, that the agent of Meyer & Schurman made 
any agreement with him other than that expressed in the 
mortgage. He may have meant by his statement in his 
deposition to give his construction of the language of the 
mortgage, the only agreement beside that expressed in his 
note which he is anywhere shown to have entered into 
with Meyer & Schurman. If anything else, he must have 
intended to refer to such discussion us was probably carried 
on between him and the agent beforc his agreement to give 
the mortgage, and which he may have supposed was ex- 
pressed in its terms. If there was an agreement between 
Poggensee on the one part, and Meyer & Schurman on 
the other part, entered into through their agent, or other- 
wise, other than that expressed on the face of the chattel 
mortgage, and it is sought to attack said mortgage through 
such agreement, its terms must have been presented to the 
court and jury on the trial to be made available either 
there or here. This, even if it be conceded, which I think 
altogether doubtful, that a chattel mortgage can be attacked 
collaterally through an agreement of whatever character 
between the mortgagor and mortgagee, prior to or con- 
temporaneous with the exccution of the mortgage. 

Again, in the case of Gregory v. Whedon, 8 Neb., 373, 
it was held that ‘‘a chattel mortgage of a stock of goods. 
in a store, with power to the mortgagor to sell in the ordi- 
nary course of trade, although fraudulent and void as to 
creditors and subsequent purchasers in good faith, is valid 
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between the parties to it.” To apply that law to the case 
at bar. If it be conceded that in consequence of the ~ 
agreement indefinitely referred to by Mr. Poggensee in his 
deposition, the chattel] mortgage was void, or, as I think, 
more properly speaking, voidable, as between Poggensee 
and his creditors, though its execution constituted ground 
for attachment against him, yet as between him and 
Meyer & Schurman it was good. It thus being good 
they enforced it against him, and by virtue of it took the 
actual possession of the property. It being a good chattel 
mortgage between the parties, the title to the property 
passed to the mortgagee upon its execution and delivery. 
Now then, when the lawful possession of the property also 
passed to them and became associated in the same person 
with the right of property, did anything remain in Pog- 
gensee to be reached by his creditors? I thiuk not. 

Prima facie Meyer & Schurman do not have to rely 
upon their chattel mortgage to defend this action, but 
upon their possession, lawfully acquired. And if it be- 
comes necessary to take a step further, they can show a 
deed (chattel mortgage) of the title, unincumbered by the 
claim of any other person. 

These considerations lead me to the conclusion that the 
instructions were properly given and refused. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 
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Gray, Burt & KINGMAN, PLAINTIFFS IN ERROR, Vv. V. 
E. FsRMER, DEFENDANT IN ERROR. 


1, Instructions given to a jury must be construed together, and 
if, when considered as a whole, they properly state the law it is 
sufficient. The S.C. & P. R. RB. Co. v. Finlayson, 16 Neb., 578. 


2 The Verdict, Held, Unsustained by the evidence. 


Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


A. C. Platt and Harwood & Ames, for plaintiffs in er- 
ror, cited: Milton v. State, 6 Neb., 144. Mutual Hail 
Ins. Co. v. Wilde, 8 Neb., 427. Holland v. Griffith, 18 
Neb., 475. Shapleigh & Co. v. Dutcher, 15 Neb., 564. 


Lamb, Ricketts & Wilson, for defendant in error, cited: 
St. Louis v. State, 8 Neb., 405. Parrish v. State, 14 Neb., 
61. Murphy v. State, 15 Neb. 3838. S.C& PR. Rv. 
Finlayson, 16 Neb., 578. 


Cop, J. 


On the first trial of this cause in the district court there 
was a verdict and judgment for the plaintiffs. The judg- 
ment was reversed on error in this court. The case is re- 
ported in 16 Neb., 401. Upon the second trial there was 
a verdict and judgment for the defendant. The plaintiffs 
now bring the cause to this court on error. 

Two principal errors are assigned : 

1. As to the instructions. With other instructions 
prayed by the plaintiffs and given by the court, the fol- 
lowing was also given: “8. If the goods in controversy 
actually arrived in Lincoln over a different line of road 
than that over which defendant ordered them sent (if he 
did so order), and the defendant, with full knowledge of 
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the condition of the said goods, accepted the rice (being 
one of the items of goods in said plaintiff’s bill mentioned) 
after its arrival in Lincoln over the same road as the other 
goods, though at a later date, then the jury are instructed 
that the defendant waived the shipping instructions he 
gave (if any), aud could not refuse to take the balance of 
the goods ordered at the same time as said item of rice 
(on the ground that the plaintiff had violated shipping in- 
structions), even if said goods were damaged in transit, 
provided that the jury further find that said goods were 
delivered according to sample, in good, marketable condi- 
tion to such railway company in Chicago.” 

Plaintiffs in error claim that, after having given the above 
instruction, it was error on the part of the court to give the 
following, numbered 2 and 3, which were prayed by the 
defendant and given by the court: ‘2, You are instructed 
that if you find from the evidence that the defendant, at 
any time previous to the shipment of the goods sued for, 
gave plaintiff’s agent, Whaley, orders to ship all goods 
ordered by the defendant of the plaintiffs over the Chicago, 
Burlington & Quincy railroad, and that such directions 
were not afterwards countermanded or waived, then it 
would be immaterial whether defendant directed this par- 
ticular shipment to be made over that road, and if you find 
from the evidence that such directions were given by de- 
fendant, and disregarded by the plaintiffs, you will find 
for the defendant. 3. The plaintiffs seek to recover for 
goods sold and delivered to the defendant, and you are in- 
structed that if the defendant directed plaintiffs to ship all 
goods ordered by him of them over the Chicago, Burling- 
ton & Quincy railroad, and the plaintiffs shipped the goods 
sued for over the Chicago, Rock Island & Pacific railroad, 
and if you further find that they were injured in transit, 
then defendant was under no obligation to take them, and 
you will find for the defendant, unless such instructions or 
orders had or have been waived by defendant.” 
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I cannot say that there is any inconsistency or discrep- 
ancy in these instructions. In number 8 the court tells 
the jury that the acceptance by the defendant of the rice, 
knowing the condition of the other goods, amounted to a 
waiver on his part of the order previously given by him 
(if. such order was given) to have the goods shipped over 
the C. B. & Q. railroad; and in numbers 2 and 3 it tells 
them that if they find that such order had been given, had 
been disobeyed by the plaintiffs, and the goods shipped by 
another route, and that order had neither been counter- 
manded nor waived by defendant, and the goods were in- 
jured in transit, that then defendant was under no obliga- 
tion to take them, ete. This court has held, in the cases 
cited by counsel for defendant in error, to the effect that all 
the instructions given the jury must be construed together ; 
and if when considered as a whole they properly state the 
law, itis safficient. Following this rule, I think that the 
instructions complained of by counsel for plaintiffs in error, 
although, if considered alone, might be deemed objection- 
able, yet, when considered in connection with and viewed 
by the light of instruction No. 8, they are free from objec- 
tion. 

2. Is the verdict of the jury sustained by the evidence? 
It appears from the evidence that at the date of the trial 
the defendant was, and had been for the preceding four- 
teen or fifteen years, engaged in the business of a retail 
grocer in Lincoln, buying largely at wholesale at Chicago 
and other markets; that for the period of one year and a 
half or two years prior to the date of the principal trans- 
actions involved in this controversy, say the middle part 
of the month of June, 1882, defendant was a constant cus- 
tomer of the plaintiffs, making purchases of groceries of 
them as often, if not oftener, than once in each month. 
These purchases had generally, if not always, been made 
by order and sample through one EB. E. Whaley, a travel- 
ing agent or solicitor of the plaintiffs. It was the custom of 
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this agent to call on the defendant at his store, at the city 
of Lincoln, as often as once or twice per month, exhibit to 
him his samples, and solicit orders from him for bills of 
goods, to be shipped from Chicago. On some of these 
occasions defendant would make and deliver to said agent 
orders for goods, and sometimes he would not. At this 
time there were ut least three principal competing lines of 
railroad carrying freight between Chicago and Lincoln: 
The Chicago, Burlington & Quincy railroad, the Chicago, 
Rock Island & Pacific, in connection with the Union 
Pacific railroad, and the Chicago & Northwestern, in con- 
nection with the Union Pacific railroad. On one or more 
occasions, at or near the commencement of the dealings be- 
tween the plaintiffs and defendant as above stated, and upon 
the occasion of the making and delivery to the said Whaley 
of one or more of the orders for goods, as above stated, the 
defendant directed the said Whaley to ship all goods to 
him by the Chicago, Burlington & Quincy railroad. On the 
13th day of June, 1882, the defendant, through the agency 
of the said Whaley, forwarded to the plaintiffs an order 
for a bill of goods, as follows: 


3 bbls. ex. C Sugar. 

3 “ St DA Sugar. 
8 6c “ Gren. “cc 

1 bag 52 Rice. 

3 cases Arb, Coffee. 

6 kits 12, 1, Bay Mkl. 
6 “ 12,1,Med. “ 
12 “ 12,1, Wht Fish. 
6 “ 12 Fam “ 

1 Bx. 2 Halibut. 

2 * Star 8’s candles. 
1 Bbl. Schumacher’s Amber Graham. 


This order was received by the plaintiffs on or about the 
fifteenth day of the said month, and the goods therein 
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called for, all except the bag of rice, were shipped to the «e- 
fendaut by the plaintiffs by and over the Chicago, Rock 
Island and Pacific railroad, on or about the 16th day of 
June, 1882. The plaintiffs not having the rice in their 
store at that time, the same was uot shipped until on or 
about the 21st day of June, when thesame was shipped by 
the same railroad. The goods, except the rice, arrived at 
Lincoln in the night of June 25, 1882, by the Union Pa- 
cific railroad, having been transferred to it by the Chicago, 
Rock Island and Pacific railroad, at Council Bluffs, the 
point of junction of the two roads. These goods were in- 
spected by the defendant on the 26th day of June, and 
found to be in bad order, having passed through the hurri- 
cane of the nineteenth day of that month at Grinnell, Iowa. 
It appears, also, that the bag of rice shipped over the same 
road on or about the 21st day of the month as above stated 
arrived at Lincoln, also over the Union Pacific railroad, on 
the night of the 26th day of June, and was received and 
accepted by the defendant on the 27th day of June, and 
was afterwards paid for by him without protest or objec- 
tion. But defendant refused to receive or to pay for the 
other goods. 

By the eighth instruction, above quoted, the court told 
the jury, in effect, that if they should find from the evi- 
dence that the defendant instructed the plaintiifs to ship 
the goods over a specified line of railroad, but that they 
shipped them over another and different line, and the de- 
fendant, with full knowledge of the condition of the goods, 
accepted the rice (being one of the items of goods in said 
plaintiff’s bill mentioned) after its arrival in Lincoln over 
the same road as the other goods, though at a later date, 
then they were instructed that the defendant waived the 
shipping instructions, and could not refuse to take the bal- 
ance of the goods, on the ground that the plaintiffs had 
violated shipping instructions, etc. 

Accordingly, even without reference to the special find- 
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ings, it is manifest that in order to reach the verdict for the 
defendant the jury must have found that the defendant did 
not receive and accept the bag of rice with knowledge of 
the condition of the other goods shipped over the same 
road and embraced in the same order and bill as the rice} 
but by reference to the special findings it will be seen that 
by their sixth special finding they say that, “Mr. Farmer, 
prior to the loss or destruction of the goods in controversy,” 
did uot “waive such direction for the shipment of his goods, 
so given by him.” 

It is impossible to say to what extent the jury were mis- 
led by the submission to them of this special finding as it 
was submitted. They should have been directed to find’ 
the presence or absence of the facts which the court in the 
general charge had told them would amount to a waiver of 
the shipping instructions. But, so far as their special find- 
ing is coucerned, in view of the evidence, it is manifest that 
they simply differed with the court as to the effect of the 
acceptance of the rice by the defendant as matter of law. 

It is not my purpose to quote the testimony from the 
bill of exceptions, but will content myself with saying that 
there is scarcely a conflict of evidence as to the acceptance 
by the defendant of the bag of rice, without protest or 
complaint on account of the route by which it had been 
shipped, with knowledge that all the goods had been ship- 
ped over the Chicago, Rock Island & Pacific railroad in- 
stead of the Chicago, Burlington & Quincy railroad, and 
that the goods, other than the rice, had been caught in a 
severe storm on the line of said first named railroad, and 
greatly damaged, and of the extent of such damage. It is 
true that the defendant testified on the trial that he did not 
think that he knew of the damage to the other goods when 
he accepted the rice, but he declared that he would have 
accepted the rice just the same if he had known of the dam- 
age to the other goods. The testimony of several other 
witnesses to the facts as to the time when defendant in- 
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spected the damaged goods, when he accepted the rice, and 
the want of positiveness on the part of defendant to the 
contrary, should have left no doubts on the minds of the 
jury on that subject; and the rice was paid for by defend- 
ant nearly two months after the inspection by him of the 
damaged goods. I conclude, therefore, that in so far as 
the verdict of the jury involved the finding, that defendant 
did not accept and pay for the rice with knowledge of the 
damage to the other goods and of the line over which they 
had all been shipped, it is not sustained by the evidenee. 
As there must be a third trial, I will refrain from animad- 
verting upon the legal effect of the long acquiescence of the 
defendant in the disregard of his shipping instructions by 
the plaintiffs before the occasion which he now seeks to 
take advantage of. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED, 


THE other judges concur. 


Westey J. TRAPHAGEN, APPELLEE, V. FRANK L. 
SHELDON ET AL., APPELLANTS, . 
Trial: JUDGMENT. The evidence upon the sole question of fact 
at issue being contradictory, and nearly equally balanced, the 


finding and judgment of the trial court upheld. 


AppreaL from the district court of Lancaster county. as 
Tried below before Pounp, J. 


L. C. Burr, for appellants. 


Webster & Stewart, for appellee. 


e 
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Coss, J. 


It appears from the abstract that on the 28th day of De- 
cember, 1880, one Viroqua Doan and husband executed 
and delivered to the appellee their certain promissory note 
for $500, payable three years from that date, with interest 
at the rate of ten per cent per annum, and to secure the 
same they, on the same day, executed and delivered to the 
appellee a mortgage on the 80 acre tract of land therein 
described; that some time after the above transaction, and 
before the maturity of said note, B. F. Cobb, one of the: 
appellants, purchased the said tract of land from the said 
Viroqua Dvan, subject to the said mortgage, which he 
agreed to pay; that on or about the Ist day of May, 1884, 
the said note being past due and remaining unpaid, the said 
B. F. Cobb executed and delivered to the said appellee his- 
note for $2,000, and secured the payment thereof by a 
mortgage on the said tract of land, with other lands; and 
that some months afterwards B. F. Cobb sold and conveyed 
the said land, including the Doan 80, to the appellant, 
Frank L. Sheldon, to whom he warranted the same against 
all incumbrances except the $2,000 mortgage, and assured 
him that the Doan mortgage though not formally released 
was merged in the said $2,000 mortgage, subject to which 
latter mortgage the appellant Sheldou accepted the convey- 
ance of the said land. This suit was brought to foreclose 
the said Doan mortgage; and the sole question involved in 
the trial before the district court was whether the Doan 
note was provided for and merged in the $2,000 note and 
mortgage. This issue the trial court found in favor of the: 
appellee, plaintiff in that court, and rendered a judgment 
of foreclosure for the amount of the Doan note and interest. 
There were but two witnesses sworn on the trial, the appel- 
lant Cobb for the defendants, and the appellee Traphagen 
on his own behalf. 

The testimony of these witnesses agrees well enough in 
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most respects; but upon the main point they contradict 
each other quite squarely. After a thorough examination 
of the abstract, the writer is in doubt which way he would 
have decided had he been sitting in the trial court. It is 
not deemed incumbent on me to present the theories or 
tables of figures of the respective briefs of counsel, in and 
by which they each establish the case of their respective 
clients, no doubt, to their own satisfaction, as no amount 
of theorizing would justify this court in reversing the find- 
ing of a trial court upon equally or nearly equally balanced 
evidence, 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Henry BROADWATER, PLAINTIFF IN ERROR, V, SAMUEL. 
JACOBY, DEFENDANT IN ERROR. 


1, Appeal from Justice of the Peace: TRANSCRIPT. Where 
a transcript of a justice’s docket shows that the parties were 
present at a trial, and that the cause was tried, both parties be- 
ing sworn and examined as witnesses, the fact that the defend- 
ant was called as a witness for plaintiff will not deprive him 
of the right of appeal to the district court. 


2 Answer: GENERAL DENIAL: EVIDENCE. When an answer 
to a petition consists of a general denial, the defendant may in- 
troduce such testimony as will tend to disprove the testimony 
given by the plaintiff in support of his petition. For such pur- 
pose no other allegations in the answer are necessary. : 


8. Married Women. The personal property which any woman 
in this state may own at the time of her marriage, and the rents, 
issues, profits, or proceeds thereof, and any real, personal, or 
mixed property which shall come to her by descent, devise, or- 
the gift of any person except her husband, or which she shall. 
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acquire by purchase or otherwise, will remain her sole and sep- 
arate property, notwithstanding her marriage, and will not be 
subject to the disposal of the husband, but the wife may sell 
and convey such property and enter into any contract with 
reference to the same the same as a married man may do with 
reference to his property. She may dispose of her personal 
property, and if sold in good faith the title and right to pos- 
session will pass to the purchaser free from any claims of the 
husband. 


APPEAL from the district court of Lancaster county. 
Foxworthy & Son, for plaintiff in error. 


L. C. Burr, for defendant in error. 
REEsE, J. 


This cause originated before a justice of the peace, where 
Broadwater sued Jacoby for the sum of $100, for the al- 
leged conversion of certain hogs of that value. Judgment 
being rendered in favor of plaintiff, defendant appealed to 
the district court. In that court plaintiff moved to dismiss 
the appeal, for the reason that no defense was made in the 
court below. This motion was overruled, and the ruling 
thereon is now assigned for error. 

Conceding as law all that is claimed by plaintiff in error, 
we still think there was no error in the ruling of the court 
below upon this motion. By reference to the transcript 
of the docket of the justice of the peace it may be seen that 
both parties appeared at the time of trial; that a jury was 
waived and a trial had. The plaintiff took the witness 
stand in his own behalf, and then placed the defendant on 
the stand as his witness. It is quite probable, and indeed 
we must presume the fact to be, that the examination of 
those witnesses was as to the merits of the case, and that 
the decision of the justice of the peace was made thereon. 

It would be difficult to see for what purpose the de- 
fendant would desire to go upon the witness stand a sec- 
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ond time for the purpose of testifying upon the merits, after: 
having been examined by his adyersary and cross-exam- 
ined by his own counsel, if such were the fact. The pre- 
sumption would be that the case was pretty well presented. 
So far as is shown, the trial before the justice of the peace: 
was a full investigation of the merits of the case, from the 
conclusion of which either party, being dissatisfied, could 
appeal. Rawalt v. Brewer, 16 Neb., 444. 

The second question presented is, that the trial court 
erred “in allowing defendant to introduce any testimony, 
for the reason that he did not plead any new matter of de- 
fense, and erred in overruling plaintiff’s motion to strike 
all the testimony from the record, for the reason that the 
same had not been properly pleaded.” The answer is a 
general denial] of “each and every allegation” contained in. 
the petition. As we understand the rules of pleading and 
the admission of testimony, a general denial of the allega- 
tions of a petition presents an issue, upon which testimony 
may be introduced by both parties. There can be no doubt 
of this. The court did not err in overruling the objection 
to testimony. At the close of the testimony plaiutiff’s at- 
torney moved to strike out all the “testimony offered and 
introduced by the defendant in this ease, for the reason that 
they had not set up any defense in their answer, and not 
having set up any defense in their answer they are not en- 
titled in law to introduce any testimony whatever.” To. 
say the least, this objection is far-reaching, and covers the 
whole ground sought to be occupied by plaintiff in error. 
But, without elaboration, we must be content by saying 
that at least such testimony as tended to contradict the al- 
legations of the petition, that plaintiff was the owner of the 
property in dispute, and that defendant had converted it to 
his own use, and the testimony introduced in support of- 
them, would be competent under a general denial, and 
therefore the court did not err in its ruling. 

The next, and last, contention is, that the court erred in. 
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giving certain instructions asked by defendant. . They are 
us follows: 

“1, The jury are inStructed that the husband acquires 
no right in the nature of a lien or title to compensation for 
his labor upon his wife’s separate property, and in the ab- 
sence of an express agreement to that effect there is no im- 
plied obligation on the part of the wife to compensate the 
husband for his supervision of and Jabor bestowed upon 
her separate property. 

“2. The jury is further instructed that the ownership 
of a farm carries with it at law and in equity the right to 
its products, whether stock or crops raised thereon, and 
that the labor of the husband for the owner of such farm, 
though mingling in the production, creates no title to the 
product, whether the labor be that of a husband or another, 
in the absence of an agreement to that effect. 

“3, The jury is further instructed that all the property 
which can be shown by the testimony to belong to the sep- 
arate estate of the wife, whether real, personal, or mixed, 
and all the rents, issues, profits, and increase thereof, are 
sacred to the use of the wife, and are not subject to the dis- 
position of the husband, nor liable for his debts. 

“4, The jury is further instructed that if you shall find 
from al] the testimony that the hogs here in question were, 
at the time this suit was brought, the separate property of 
the wife, or were purchased or raised for her with the prof- 
its, proceeds, or products of her separate property, whether 
rea] or personal, then your verdict must be for the defend- 
ant.” 

The objection urged to these instructions is, that they 
fail to allow the husband any compensation for his services 
rendered in taking care of and managing the property of 
the wife. A number of authorities are cited in snpport of 
the theory that the personal property vested, to some extent 
at least, in the husband. 

It should be here remarked that the property in question 
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in this suit was purchased by the defendant from the wife 
of plaintiff. Plaintiff insists the hogs were his. The farm 
upon which the plaintiff and his wife resided was the prop- 
erty of the wife, and this property evidently belonged to 
the wife. The question of ownership was left to the jury, 
and they found the title to be in the wife until her sale and 
delivery to defendant. The instructions, while somewhat 
fervid and considerably embellished with a display of lan- 
guage, are in essence a statement of the law of this state 
with regard to the rights of married women (see chapter 
58, Compiled Statutes), and being applicable to the case 
were properly given. 

No error appearing of record, the judgment of the district 
court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN D. THOMAS, APPELLANT, V. SyLy1a E. Tuomas, 
APPELLEE. 


Practice in Supreme Court: DECREE OF DIvoRCE. Underthe 
pleadings, the burden of proof being upon the defendant, and 
the evidence not being sufficient to sustain the verdict in her 
favor, the decree thereon reversed, the verdict set aside, and a 
decree for the plaintiff in the supreme court. 


AppEAL from Douglas county district court. Heard 
below before WAKELEY, J. 


C. A. Baldwin, for appellant. 


No appearance for appellee. 
6 
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Coss, J. 


This action was before this court at the July, 1884, term, 
and the decree of the district court dismissing the action 
upon the verdict of the jury in favor of the defendant was 
reversed, and the cause remanded. See 16 Neb., 533. 
There was a new trial to a jury, which again found for the 
defendant. There was a second decree in her favor dis- 
missing the action, and the cause is again brought to this 
court by appeal. 

The following is a synopsis of the pleadings: 


“ PETITION. 


“The plaintiff says that he married the defendant in 
Omaha, September 1, 1875. That she represented herself 
to be a single woman. 

“That since said marriage he has discovered that she 
had had, at the time of his said marriage with her, two 
husbands, and he asks that she be compelled to answer to 
his petition under oath a large number of interrogatories, 
to-wit: . 

“That she state whether or not she had been married 
previous to her marriage with him. 

“That she give the name or names of her former hus- 
bands. 

“When and where she was married to them. 

“What has become of them. I?fshe has been divorced 
from them? 

“State when and where? 

“And he prays that the marriage contract existing be- 
tween them be declared null and void, for the reason at the 
time of said marriage she had a living husband, from whom 
she was not divorced.” 
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“DEFENDANT’S ANSWER. 


“The defendant admits the marriage to Thomas as al- 
leged. 

“‘ And in answer to the interrogatories propounded, says: 

“That prior to her marriage with Thomas she had been 
twice married. 

“Wer first husband was Orson Nickerson, to whom she 
was married in 1857. 

‘That she was divorced from him in 1866. 

“Her second husband’s name was Samuel Price; was 
married to him in 1867, in Wisconsin. 

“That Price left her in 1868, without saying where he 
was going, or anything about it, and that from that time 
to the present she has not seen nor heard from him. 

“That he so left her more than seven years prior to her 
marriage with Thomas. 

“ And she avers that both Nickerson and Price are dead. 

“‘She says that she was informed that Price committed 
suicide about one year prior to her marriage with Thomas, 
but can’t tell the source of her information, when or where 
she received it. 

“She also asks for a divorce from Thomas. 

“Upon the trial it was agreed that she was divorced 
from Nickerson, and that he died before her marriage with 
Price. 

“ And the defendant also dismissed her cross bill for di- 
vorce. 

“So that the only issue now involved in the action is, 
was husband No. 2, Samuel Price, dead at the time these 
parties married, to-wit: September 1, 1875.” 


The district court held that the affirmative of the issue 
was with the defendant. 

Upon the trial, defendant introduced evidence as fol- 
lows: 
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Being called as a witness in her own behalf, defendant 
testified— 


“That she married plaintiff September 1, 1875. 

“That she married Price May 19, 1867, in Wisconsin. 

“That Price left her in the following November, remain- 
ing away until March, 1868, when he came back and took 
her from Wisconsin to Iowa City, Iowa, where he stayed 
until July 8, 1868. Then he packed his satchel and said 
he was going away to leave me forever. He conveyed cer- 
tain property to me through a Mr. Baker, on July 9th, 
1868, as I afterwards learned from Baker. It was his 
right to 80 acres of land where we lived. Since which 
time I had not seen him, nor had any letter or correspond- 
ence with him to know whether he was living or dead. At 
the time of this suit before, a person told me that there was 
some one that had seen in a newspaper an account of the: 
death of a man at Iowa City that answered the description 
of Price. The paper said he was found hanging to the 
rafters in the cabin where he lived. J never made any 
effort to ascertain the facts, for I never heard of his going 
back to Iowa City. I had no friends there that I could 
write to, and I did not know what to do to find out. J 
don’t know which way he went, or how he went from Iowa 
City. He had no relations there, or in any other place 
that I know of. He was an old bachelor when I married - 
him, and a farmer. He lived in Iowa City the first time 
about four months, and the last about three months. Our 
place was about two miles from the court-house. He had 
few with whom he visited; went down town once or twice 
a week.” 

CROSS-EX AMINATION, 

“JT was married to Thomas as Sylvia Preston. I came 

to Omaha in 1872 or 1873. I came here from Osceola, 


where I had lived eight months. Before going to Osceola 
I lived in Chicago a few months. J went to Chicago from 
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Elgin, IlJ., where I had lived a year and a half. I went 
to Elgin from Chicago, where I lived most of the winter 
of 70. I came from Red Wing, Minnesota, to Chicago in 
1869. I lived in Red Wing two or three years. Before 
going to Red Wing I lived at Lake City, Minn. I went 
from Iowa City to Lake City in 1868. I have never been 
back to Iowa City since I left there in 1868. Price left 
me July 8, 1868. I don’t know why he left, except he 
got mad. There were unpleasant feelings between us when 
he left. We built a house in 1868. I remember that a 
Mr. Brant or Grant did some work on the house. When 
he went off he said “good-bye,” and I said “good-bye.” 
That is the last I ever saw him; I don’t know where he 
went; I left there about Oct. 8th or 10th, same year. I 
don’t know whether he is dead or not. I don’t know who 
told me he had committed suicide; can’t tell whether man, 
woman, or child, it was so long ago; I can’t tel! where I 
was at the time. The last time he left he told me he never 
would come back.” 

The defendant also read in evidence the depositions of 
eight witnesses, residents of Iowa City, Iowa, and vicinity, 
each of whom testified to having known or having had 
some knowledge of Samuel Price, in or near Iowa City, 
about the year 1868. None of them were on terms of in- 
timacy with him. They all agree that he left that place 
in or about 1868. None of them fix the date of departure 
so as to locate it as being prior to September 1 of that year. 
None of them had ever seen or heard of him since he left; 
nor did any of them ever make enquiry, or have any ex- 
pectation or desire to hear of him. The defendant then 
called Andrew Frick as a witness in her behalf, who testi- 
fied that he knew a man named Samuel Price, at Iowa 
City; knew him first in 1868. Witness was in business 
there. “I met him about the time I went into business 
there, in the spring of 1868, and knew him from that time 
up until the winter of ’68. I stayed there through the 
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winter of ’68, but he left all at once, and I never saw him 
afterwards, * * * JI can’t fix the date Price left. It 
was in the fall of 1868. I remained there until the fall 
of 1869.” Upon his cross examination, the next day, the 
witness testified: “TI can’t tell exactly how late in the fall 
of 1868 I last saw Price; I think it was towards winter, 
Yesterday, when the matter was mentioned to me, I could 
not tell; but I have looked over some papers that I have, 
and it was in November, 1868, that I had a certain trans- 
action, and I know I saw Price not long before or after 
that. I again say that it was in the fall of 1868 that he 
left. I will not say he wan’t there in 1869.” 

The plaintiff on his part produced the deposition of 
Charley Cartwright, of Lucas township, Johnson county, 
Iowa, who testified to having known Samuel Price and 
wife, of that vicinity, in the summer of 1868; that Mr. 
Price left that fall and came back in the spring of 1869. 
“T don’t know how long he stayed on his return to this 
vicinity. Isaw him twice. The last time he was ou the 
road and said he was going to Oskaloosa. This was in 
the spring of 1869. I can’t say when, but it was before 
June. I have not seen or heard of him since. The last 
I saw of Mrs. Price was in the fall or early winter of 
1868. In 1868 they lived together as husband and wife.” 

Plaintiff also read the deposition of Thomas B. Grant, 
of Lucas township, near Iowa City, who testified that he 
was acquainted with Samuel Price and Sylvia E. Price in 
1868, when they lived near Iowa City; that “Mr. Price 
went away about Sept. 1, 1868, and she left probably in 
November after; they lived together as husband and 
wife. * * * J saw Price the last time in the spring 
of 1869. I should say in the last of April or first of 
May ; I met him on the streets of Iowa City and had a con- 
versation with him. I have not heard of Mrs. Price since 
she left; I have not seen Samuel Price since the spring of 
1869, nor have I heard of him.” 
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Also the deposition of Eliza A. Grant, wife of Thomas 
B. Grant, who testified to having known Samuel Price 
and Sylvia E. Price, his wife, in 1868; that she had a 
conversation with Sylvia E. Price shortly after Samuel 
Price left, in which she told her that Samuel Price had 
left her because he was afraid she was going to poison him, 
and that Price had gone off mad. 

Also the deposition of D. A. Jones, of Iowa City, who 
testified that in 1868 and in 1869 he lived on a farm near 
Iowa City. “I knew Samuel Price; first became ac- 
quainted with him in 1868. He went away in the fall or 
winter of 1868; he came back the next year in 1869; 
then he left, since which time I have not seen him or heard 
from him.” 

Plaintiff also called J. C. Darbin, of Omaha, who tes- 
tified as follows: ‘Live in Omaha; am a carpenter; I 
lived in Iowa City and vicinity from 1863 to 1878; I 
knew Samuel Price; first in 1868; not much acquainted 
with him; I know him when I see him; the last time I 
saw him was in Iowa City; was between the 20th and 
30th days of May, 1869; I knew him when he lived near 
Iowa City, but was never at bis place; at that time I was 
in the saw-mill business.” Upon cross-examination wit- 
ness referred to memoranda of business transactions, which 
he testified enabled him to refresh his memory and state 
positively as to the time when he last saw Price as above 
stated, etc. 

The sole issue involved in this case is, whether the man 
Samuel Price was alive or dead at the date of the inter- 
marriage of the parties, to-wit, September 1, 1875. The 
burden rests upon the defendant to establish by a prepon- 
derance of the evidence that he was deceased prior to that 
day. This she has undertaken to do by proving that he 
left the place of his former residence more than seven 
years before that day and has never returned, nor has been 
heard of by any one there or elsewhere to her knowledge 
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If she has succeeded in doing this it will be conceded 
that she has established a defense. Greenleaf states the 
law to be that, “‘ where the issue is upon the dife or death 
of a person once shown to have been living the burden of 
proof lies upon the party who asserts the death. But 
after the lapse of seven years without intelligence concern- 
ing the person the presumption of life ceases and the 
burden of proof is devolved upon the other party.” 1 
Greenleaf’s Evidence, § 41. In the case of Cox v. Ells- 
worth, decided at the present term, we had occasion to 
consider some of the limitations and exceptions to the 
rule of law as above quoted, but for the purposes of this 
case such limitations or exceptions need not be considered. 

It is seldom that a court of equity feels constrained to 
reverse the finding of a jury upon a question of fact, but 
there are cases in which to do so isa plain duty, and I 
think this is such a case. From the testimony of the de- 
fendant it is clear that Price, her husband, left her in 
anger and under a sense of wrong, with no intention of 
returning to her. Nor is there any evidence of his hav- 
ing any intention to ever return to Johnson county, Iowa, 
nor that he had any tie of family, friendship, or property 
to tend to bring him back there. Even the defendant 
herself left almost immediately and removed to Minne- 
sota. Nevertheless, had he remained away for seven years 
without having been heard of, there or elsewhere, so far as 
known, by the cold rule of law the presumption of his 
being still alive would cease. But here we have the testi- 
mony of several uncontradicted and unimpeached, disin- 
terested witnesses that he did return and was seen in life 
within considerably less than seven years prior to the date 
of the marriage of the defendant with the plaintiff. 

The defendant, therefore, failed to establish her defense, 
that her husband, Samuel Price, had been absent for 
seven years, so that his death might be presumed at the 
time of her marriage with the plaintiff, and the jury had 
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no evidence before them which sustains such find’n:. The 
evidence of the defendant herself is of little or no weight 
from the fact that she left the vicinity of the former resi- 
dence almost immediately after the alleged departure of 
her husband, and took up her residence in a distant state ; 
and that of the other witnesses offered by her is scarcely 
stronger, for none of them had more than a passing ac- 
quaintance, nor any business or social relations with Price ; 
and some of them admit that he might have returned 
to Iowa City or vicinity at any time during the next seven 
years after his departure and they not have known or 
heard of it, 

The judgment of the district court is therefore reversed, 
the verdict set. aside, and a decree will be entered in this 
court for the plaintiff as prayed in the petition. 


DECREE ACCORDINGLY, 


The other judges concur. 


ScoooL District No. 42, or PAWNEE CouNTY, PLAIN- 
TIFF IN ERROR, vy. First Narionan Bank oF 
XENIA, DEFENDANT IN ERROR. 


1. School District Bonds. The bonds sued on purport to be 
signed by Peter Robertson, moderator, John G. Winckler, di- 
rector, and William Richards, treasurer. They were dated Oc- 
tober 16, registered October 23, and negotiated and issued by the 
district after the latter date. The said William Richards hay- 
ing been appointed director, and having accepted said office | 
October 22, Held, That he will be presumed to have signed the 
said bonds after his appointment, notwithstanding the date of 
the bonds. 


There was evidence to the effect that the name of John 
G. Winckler, director, was not placed on the bonds by his own 
hands ; that he being of advanced age and feeble health had 


2. 
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about that time always made use of his son as his amanuensis 
to write his name to all papers, and the bonds were signed in 
that way; and there also being evidence that Mr. Winckler 
treated the signature purporting to be his to the bonds as his 
own, by participating in the negotiation and sale of the bonds, 
Held, That the bonds are the valid bonds of the district. 


STATUTE OF LIMITATIONS. There being evidence that 
the county commissioners levied taxes on the taxable property 
in said school district for the purpose of paying the interest on 
said bonds, and to provide a sinking fund for the final redemp- 
tion of the same; that such taxes were collected by the county 
treasurer and paid on said bonds within five years next before 
the commencement of said action; Held, That such payment 
was sufficient to take the bond upon which it was paid and en- 
dorsed out of the statute of limitations. 


Error to the district court of Pawnee county. Tried 
below before Broapy, J. 


T. Appleget & Son, for plaintiff in error. 
G. M. Humphrey, for defendant in error. 


Coss, J. 


This action was brought in the district court of Pawnee 
county by the defendant in error against the school dis- 
trict, plaintiff in error, on two papers purporting to be the 
bonds of said district, issued for the purpose of borrowing 
money to build a school-house. The plaintiff claimed in 
its petition to be a bona fide purchaser of the bonds, for 
value, bzfore maturity, in the regular course of business, 
aud without notice of any defense to or defect in the said 
bonds. 

The defendant made answer in which it denied that 
there ever was a regular or legally constituted meeting of 
the electors of the district which authorized the issuance 
of bonds; denied that the school district made payments 
on said bonds as set forth in the petition, or authorized 
any one to make them; denied that the cause of action 
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arose within five years; denied that the plaintiff is an in- 
nocent purchaser before due for value; denied the indebt- 
edness; denied that the person who signed his name to the 
bonds as treasurer was at the time treasurer of the dis- 
trict; and denied that the defendant executed the bonds in 
controversy. There was a trial to the court (a jury being 
waived by both parties) which found for the plaintiff. A 
new trial being refused and judgment rendered for the 
plaintiff, the cause was brought to this court on error. 
Three principal points are relied on: 

1. The court erred in admitting the bonds sued on in 
evidence. 

2. The court erred in admitting the books of the 
county treasurer in evidence. 

3. The court erred in admitting the books of the 
county clerk in evidence. 

Under the first point it is not denied that the bonds are 
fair on their face, and each accompanied by a certificate 
showing that they were regularly registered according to 
the requirements of the statute then in force. But the 
bonds bear date the 16th day of October, 1878, and are 
signed by John G. Winkler, director, Peter Robertson, 
moderator, and William Richards, treasurer; while it ap- 
pears that at that date H. C. Mayberry was the treasurer 
of the district. According to the county clerk’s certificate, 
the bonds were registered on the 23d day of October, and 
the evidence is conclusive that they were not in fact is- 
sued or parted with by the officers of the district until 
on or after that date, and it appears by the records of the 
school district, plaintiff in error, received in evidence with- 
out objection, that William Richards was appointed treas- 
urer of said school district on the 22d day of October, 
1873. This was done at a special meeting and to fill the 
vacancy caused by the removal of H. C. Mayberry. As 
I understand it, the true date of the issuance of bonds by 
a municipal or other corporation is the day when it actu- 
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ally parts with the control or custody of them pursuant to 
contract, and not necessarily the day of the date which 
they bear. There is nothing in the law which requires it, 
nor is it by any means a universal custom or practice for 
all of the cfficers of a corporation who sign bonds or other 
commercial paper to sign the same at the same time. And, 
accordingly, it appearing that William Richards was not 
district treasurer on the 16th, the day upon which the 
bonds bear date, and was such treasurer on the day on 
which they were registered, and a day prior to their being 
actually issued by the district, he will be presumed to have 
signed them on the latter day when he might lawfully do 
so, rather than on the former, when he might not. 

There was evidence tending to prove that the name of 
John G. Winkler, director, to the said bonds was not in his 
own proper hand-writing. Such evidence was to the effect 
that Mr. Winkler, being of advanced age and feeble health, 
had, about that time, always made use of his son as his 
amanuensis to write his name to all papers, and the bonds 
in question were signed in that way. There was also evi- 
dence to the effect that said John G. Winkler treated the 
signature purporting to be his to these bonds as his own, 
Ly participating iu the negotiation and sale of the bonds. 
These facts, being found for the plaintiff by the court, are 
conclusive of the validity of the bonds in the hands of a 
bona fide purchaser for value, before maturity, in the reg- 
ular course of business, which the plaintiff below is con- 
elusively shown to have been. 

The second and third points arise upon the defendant’s 
plea of the statute of limitations as to the bond for two 
hundred dollars, and will be considered together. The bond 
to which the above plea was directed became due and pay- 
able, according to its face, on the 1st day of October, 1875, 
and the action having been commenced on the 26th day of , 
July, 1882, the claim was barred by the statute unless 
sayed by a new promise or part payment made within five 
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years next before that date. The plaintiff relied upon three 
partial payments made upon said bond by S. H. Cummins, 
treasurer of Pawnee county, to take said bond out of the 
statute of limitations, said payments having been endorsed 
on said bond by said county treasurer, and set out in the 
petition as follows: ‘ Paid on the within note, March 22, 
1878, twenty-five dollars; Paid on the within bond, April 
30, 1878, $60.25; Paid on the within bond June 15, 1878, 
$54.00; Signed, 8. H. Cummins, Co. Treas.” 

The legislature of 1875 passed an act (Laws of 1875, p. 
185) which provided that it should “ be the duty of the board 
of county commissioners of each county to levy annually 
upon all the taxable property in each precinct, or township, 
and school district, in such county, a tax sufficient to pay the 
interest accruing upon any bonds issued by such precinct, 
township, orschool district, and to providea sinking fund for 
the final redemption of the same; such levy to be made with 
the annual levy of the county, and the taxes collected with 
other taxes, and when collected shall be and remain in the 
hands of the county treasurer a specific fund for the pay- 
ment of the interest upon such bovds, and for the final 
payment of the same at maturity,” etc. This act was de- 
elared to be unconstitutional and void by this court in a 
cause heard in 1880(B. & ALR. R. Co, v. Saunders County, 
9 Neb., 507), but nevertheless it was acted upon through- 
out the state for several years, and during the period of 
time covered by the principal transactions involved in this 
case other than the execution and sale of the bonds sued on. 
The books of the county treasurer and county clerk, intro- 
duced by the plaintiff on the trial of this cause in the court 
below, and upon the overruling of its objections to which 
the plaintiff in error bases its second and third points, were 
introduced to prove that for the years therein specified the 
county commissioners of Pawnee county levied a tax upon 
the taxable property in the said school district for the pur- 
pose of providing a sinking fund for the final redemption 
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of said bonds at maturity, and that the payments endorsed 
on said bond by 8S. H. Cummins, county treasurer, as here- 
inbefore stated, were made out of such fund. I think that 
the evidence was admissible. This money belongs to the 
district it was appropriated by the terms of the statute, 
then supposed to be valid and binding, and which was then 
being universally acted upon as such, and I think that the 
payment of such money, on the one hand, and the receipt 
of it, on the other, must be accorded all the legal effect of a 
direct payment by the district and receipt by the holder of 
the bond. I think that the evidence was admissible, and 
competent to take the case out of the operation of the 
statute of limitations. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Saran A. HuBBART, PLAINTIFF AND APPELLANT, V. 
Paris A. WALKER ET AL., DEFENDANTS AND AP- 
PELLEES. 


Real Estate: UNRECORDED DEED: LIEN OF JUDGMENT: SHER- 
IFF’S DEED. Land conveyed by McK. to W., May 13, 1869. 
Deed remained in the hands of W. unrecorded until May 
22, 1880, when the same was duly recorded. On the 4th 
day of August, 1873, L. & B. filed a transcript of judgment iu 
the office of the clerk of the district court of the proper county 
against McK. Execution issued thereon February 7, 1876. 
Levy made on land same day. March 11, 1876, sold by sheriff 
to G. Sheriff's deed on said sale June 20, 1881. Deed to G. 
supposed to have been recorded the same day. Deed from G. to 
H. In ejectment by H. v. W. etal.; Held, That W. holds the 
land by the title conveyed to him by McK. absolutely unaffected 
by the judgment of L. & B., or the legal proceedings thereon 
under which plaintiff claims. Judgment for defendants upheld. 
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Appeat from Lancaster county district court, Tried 
below before Pounp and Mrrcuet, J.J. 


John 8. Gregory, for appellant. 
Ryan Brothers, for appellees. 
Coss, J. 


This case was tried in the court below on a stipulation 
of facts of which the following is the substance : 


“J, That on the 13th day of May, 1869, John M. Mc 
Kesson was the owner in fee simple of the land in contro- 
versy, and on said day he executed and delivered to Paris 
Walker a warranty deed, good and sufficient in form, con- 
veying to said Walker the said land. 

“2, On the 11th day of June, 1869, the said Paris 
Walker duly filed said deed for record in the clerk’s office 
of Lancaster county, and paid the fee required for record- 
ing the same. 

“3. That the said clerk of Lancaster county duly en- 
dorsed upon said deed the date of filing, but upon entering 
the description of the land, described said land as situated 
in township 10 north, range six (6) east, instead of being 
situated in range seven (7) east, as was in said deed de- 
scribed. 

“4, This misdescription was made upon the indexes, 
and upon the record of deeds. And after said clerk had so 
erronecusly recorded said deed he returned the same to 
Paris Walker. 

“5. On the 21st day of July, 1875, said Paris Walker 
sold and conveyed by warranty deed said land unto Simon 
Kelley, and said deed was recorded on July 22, 1875, in 
book “R” of deeds of Lancaster county, at page 18. 

“6. On the 22d day of April, 1880, Paris Walker 
caused his deed of May 13, 1869, to be refiled for record, 
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at page 344. 

“7, On August 4, 1873, Leighton & Brown filed a 
transcript of judgment from the probate court of Lancaster 
county in the office of the clerk of the district court of said 
county against J. M. McKesson, and thereupon, the 7th 
day of February, 1876, execution was issued thereon, and 
under proceedings thereon deed for said premises was exe- 
cuted and delivered by the sheriff as is shown by exhibits | 
attached to the stipulation and filed in this cause. 

“8, The claim of title upon the part of the plaintiff is 
derived by mesne conveyance from the grantee in said last 
mentioned deed; and the same is regular in form. 

“9, The said land is not and has not been in such ac- 
tual possession by either party to this action, so as to charge 
either party with notice of—or by—possession.” 

It also appears from the record, or the exhibit attached 
to the stipulation and referred to therein, that the sheriff’s 
deed under which the plaintiff claims the land was executed 
on the 20th day of June, 1881. 

The least that can be claimed for the deed from John 
M. McKesson to Paris Walker is, that from the day of its 
date and delivery, May 13, 1869, to the day of its record- 
ing, April 22, 1880, it was an unrecorded deed, and after 
the latter date it is a recorded deed. 

By virtue of the execution and delivery of the deed, the 
title to the land passed from McKesson to Walker, to all 
intents and purposes, so far as the question involved in this 
case is concerned, except that under the registry laws of the 
state until the deed should be recorded in the proper county 
the land still remained subject and liable to be applied to 
the payment of McKesson’s debts. But in order to do 
this the creditor of McKesson seeking to apply it must 
take all the necessary legal proceedings for such application 
while the deed from McKesson to Walker remains unre- 
corded. So I understand the effect of section 16 of chap. 
73, Compiled Statutes, which is as follows: 


JANUARY TERM, 1886. 97 
Hubbart v. Walker. 


“All deeds, mortgages, and other instruments of writing 
which are reqnired to be recorded, shall take effect and be 
in force from and after the time of delivering the same to 
the register of deeds for record, and not before, as to all 
creditors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages, and other instru- 
ments shall be adjudged void as to all such creditors and 
subsequent purchasers without notice whose deeds, mort- 
gages, and other instruments shall be first recorded; Pro- 
vided, That such deeds, mortgages, or instruments shall be 
valid between the parties.” 

Had Walker neglected or fuiled to have his deed re- 
corded or filed with the register for record until the sher- 
iff’s deed to Mrs. Gregory was filed for record, or, in the 
., language of the statute, “first recorded,” he would have 
lost the land, and as to her and the judgment creditors at 
whose sale she purchased, Walker’s deed would be ad- 
judged void. But he had his deed recorded fourteen 
months before she received hers, hence his title is abso- 
lutely unaffected by the legal proceedings under which she 
claims. ‘ 

Wishing to decide this case squarely on the main legal 
proposition involved, the points raised by counsel for de- 
fendants will not be examined. , 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Wa. E. WASHBURN ET AL., PLAINTIFFS IN ERROR, V. 
DaniEL McGuire£, DEFENDANT IN ERROR. 


Attachment: AFFIDAVIT: CASE STATED. Affidavit for attach- 
ment contained, among others, the following allegation: ‘ And 
that the defendant, D. McG., is about to convert his property, or 
a part thereof, into money for the purpose of placing it beyond 
the reach of his creditors.”?’ On motiun to discharge the attach- 
ment on the ground and for the reason that the facts stated in 
the affidavit for attachment are untrue, and it appearing by affi- 
davit that on the day of the issuance of the attachment the de- 
fendant executed und placed on record two deeds to his wife, by 
each of which he conveyed to her a lot of land, for a nominal 
consideration, respectively; and one of said conveyances being 
explained and shown not to be fraudulent by the respective 
affidavits of defendant and his wife, but the other conveyance not 
being explained, nor in any manner accounted for, or even alleged 
to have heen made in good faith, or fora valid consideration, the 
order of the district court discharging said attachment reversed, 


ERkor to the district court of Gage county. ‘Tried be- 
‘low before Broapy, J. 


Babcock & Davidson, for plaintiffs in error. 
Hardy & McCandless, for defendant in error. 
Coss, J. 


Washburn Bros., plaintiffs, commenced an action against 
Daniel McGuire, defendant, for a balance claimed to be 
-due them of $388.36, and interest. The defendant made 
a general denial to the plaintiffs’ petition. Plaintiffs also 
sued out an order of attachment in said cause, alleging as 
ground for attachment, “That the defendant, Daniel Mc 
Guire, is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond his cred- 
itors, and that he is about to dispose of his property, or a 
part thereof, with the intent to defraud his creditors.” 
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Property of the defendant was attached under the said 
order. On the 18th day of September, 1885, defendant ° 
filed a motion to discharge the attachment for the reason 
that the facts stated in the affidavit for attachment are 
untrue. 

At the hearing on the Ist day of October, 1885, the court 
sustained the said motion and discharged the said attach- 
ment. To reverse which order the said cause is brought to 
this court on error by the plaintiffs. 

It appears that, pending the suit and before the service 
of the order of attachment, the defendant conveyed certain 
village lots to Jane B. McGuire, his wife. 

The question raised by the motiov of defendant was tried 
by affidavits. On the part of the defendant was filed his 
own affidavit, that of his wife, Jane B. McGuire, that of 
his attorney, A. D. McCandless, each of whom testified as 
to the facts and circumstances connected with the transac- 
tions complained of by plaintiffs, and those of nine citizens 
of Wymore, who testify as to the good character of the de- 
fendant, and their opinion of his innocence of the fraud 
charged against him. 

The affidavit of the defendant, in addition to denying 
all fraud, fraudulent intent, or intention to dispose of his 
property, or any part thereof, for the purpose of placing it 
beyond the reach of his creditors, also sets out that all ot 
the plaintiffs’ claim except $55.51 is secured by mechanics’ 
liens on different parcels of real estate; also that “he con- 
veyed said lot 15 in block 29 to Jane B. McGuire, his 
wife, for the reason that the money used in the purchase 
of said lot belonged to her, and said property was in fact 
hers, and that said transfer was made in good faith, and 
without any intention to defrand plaintiff,” etc. 

The affidavit of Jane B. McGuire, wife of defendant, al- 
leges that lot 15 in block 29, in Wymore, was purchased 
and the improvements thereon made with her money, and 
that the said property was in fact hers, ete. But neither 
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she nor Daniel McGuire give any reason or offer any ex- 
planation for the conveyance to her by the defendant of lot 
6 in block 27, in Wymore’s addition to the town of Wy- 
more, which, according to the affidavits of both of the 
Washburns, was conveyed by said Daniel McGuire to Jane 
B. McGuire on the same day, but by a different deed, as 
the other lot. 

I think the affidavits filed on the part of defendant suf- 
ficient to change the burden of proof of fraud back upon 
the plaintiffs, except as to the conveyance of said lot 6 in 
block 27, in Wymore’s addition; but there being no denial 
of the allegations of the original affidavit for attachment, 
so far as the same relates to that conveyance, such allega- 
tions must be deemed to be true. 

The order of the district court is therefore reversed, and 
the said attachment restored. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


J. T. McKINSTER, PLAINTIFF IN ERROR, V. N. F. Hives- 
COCK AND J. F. TOWNSEND, DEFENDANTS IN ERROR. 


1. Account Stated. An account stated is an agreement between 
persons who have had previous transactions, fixing the amount 
due in respect to such transactions. As distinguished from a 
mere admission or acknowledgment it is a new cause of action. 
It is not a contract upon a new consideration and does not create 
an estoppel, hut establishes prima facie the accuracy of the items 
charged without further proof. 


2. : ACTION ON: DEFENSE: FRAUD: PLEADING: QUESTION 
FOR JURY. In an action upon an account stated where the an-’ 
swer denies the allegations of the petition and alleges affirma- 
tively that an account existed between plaintiffs and defendants, 


that plaintiffs were defendant’s bankers, and that they, with 
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intent to defraud plaintiff, concealed from him the real condi- 
tion of the account and failed to credit him with deposits made 
by him, and charged him with items with which he was not 
chargeable; Held, That the allegations of fraud contained in the 
answer were sufficient if proven to vitiate the account stated if 
one existed, and that the question of such fraudulent conceal- 
ment should be submitted to the jury with other issues in the 
case. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


T. Appleget & Son, for plaintiff in error, cited: Stenton 
v. Jerome, 54 N. Y., 480. Lockwood v. Thorne, 11 N. Y., 
170. Daniels v. Wilber, 60 IIll., 526. Champion v. Jos- 
lyn, 44 N. Y., 658. Wilson v. Wilson, 14 Com. Bench, 
626. Jones v. Dunn, 3 Watts & S., 108. Kennedy v, 
Goodman, 14 Neb., 585. Roberts v. Totten, 13 Ark., 609. 


S. P. Davidson, for defendants in error, cited: 1 Nash 
Pl. and Pr., 757. 5 Wait’s Pr., 666. Slee v. Bloom, 20 
Johns., 669. Kronenberger v. Binz, 56 Mo., 121. Horan 
v. Long, 11 Tex., 230. Sutphen v. Cushman, 35 Ill, 186. 
Ruffner v. Hewitt, 7 West Va., 585. Terry v. Sickles, 13 
Cal., 427. 


REESE, J. 


The original action in the district court was upon an ac- 
count stated. The allegations of the petition as it stood at 
the time of trial were to the effect that a statement of the 
account had been presented to plaintiff in error by defend- 
ants in error, who were bankers, on the 3d day of April, 
1884, and which said statement was admitted by plaintiff 
in error to be correct, and that the balance thereby shown, 
$4,863.80, was due and owing to defendants in error from 
plaintiff in error. 

The answer of plaintiff in error denied all the allega- 
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tions of the petition except the fact that he did business at 
the bank of defendants in error. It is also alleged that 
defendants in error fraudulently charged certain sums of 
money to plaintiff in error, and with intent to defraud him 
failed to give him credit for certain sums deposited in the 
bank. That the overcharges and failure to credit were 
made and omitted with the fraudulent intent and. purpose 
of deceiving and defrauding plaintiff in error. It is fur- 
ther alleged that defendants in error transacted all the 
business of plaintiff in error as his bankers, and that the 
statements of accounts made by defendants in error were 
fraudulently and intentionally so made and done by de~ 
fendants in error as to conceal from plaintiff in error the 
true condition and standing of the business transactions be- 
tween them, and that plaintiff in error was thereby de- 
ceived as to the true condition thereof, and that there was 
justly due plaintiff in error, after allowing all proper cred- 
its, etc., the sum of $6,020.19, for which judgment was 
demanded. A trial was had to a jury, which resulted ina 
verdict aud judgment in favor of defendants in error, who 
were plaintiffs below. 

It is not deemed necessary to notice the testimony intro- 
duced on the trial at any great length, but we deem it suf- 
ficient to say that both parties maintained the allegations 
of their pleadings to quite a considerable extent, and as 
another trial must be had on account of what we deem 
sufficient error in the record, we will refrain from any ex- 
pressions of opinion as to the merits of the case as shown 
by the testimony. A number of instructions were given 
to the jury by the court, some of which were given at the 
request of the parties and some on the court’s own motion. 
As they were in the main harmonious, and no objection 
can be made upon the ground that they were conflicting, it 
would serve no good purpose to set them out in full, but 
we quote such as may be deemed necessary to fully present 
the principle involved in the case upon which it was tried, 
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The first given on behalf of defendants in error is as fol- 
lows: 

“The court instructs the jury that if plaintiffs have 
proved by a fair preponderance of the evidence that at or 
about the time mentioned in the petition they presented to 
defendant a statement of the account between the parties, 
showing a balance due from defendant to plaintiffs, and 
that soon thereafter defendant came into plaintiffs’ bank 
and had certain items in said account explained by plain- 
tiffs, and after said explanation was made said defendant 
admitted said account was correct and showed the correct 
amount due plaintiffs from defendant, then plaintiffs have 
established an account stated, and are entitled to recover 
the amount of said balance admitted to be true and inter- 
est from May 3d, 1884, at seven per cent per annum. 

If the account stated has been proven as alleged, that 
fact is conclusive of this case and of the amount due plain- 
tiffs from defendant, and you should not inquire into the 
correctness or incorrectness of any of the items of the ac- 
count, bat find for plaintiffs as above stated.” 

Plaintiff in error requested the court to give the follow- 
ing instruction: 

“You are instructed that frauds, errors, and mistakes in 
an account are always subject to correction in the courts.” 
This was changed by adding the following: ‘‘ But this, so 
far as this case is concerned, applies only to the open ac- 
count alleged iu the answer and not to the account stated 
alleged in the petition. As to the account stated theres 
no issue in this case except whether or not the plaintiffs’ 
allegations on that subject are true.” 

An account stated is defined to be an agreement between 
persons who have had previous transactions, fixing the 
amount due in respect to such transactions and promising 
payment. As distinguished from a mere admission or ac- 
knowledgment it is a new cause of action. It is not now 
regarded as a contract upon a new consideration, and does 
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not create an estoppel, but it establishes prima facie the 
accuracy of the items without further proof. Abbott’s 
Trial Ey., 458. The promise may be implied. An ex- 
press promise to pay is not necessary to be alleged or 
proved. Claire v. Claire, 10 Neb., 54. 

Whether established by express or implied assent the 
burden of showing its incorrectness is thrown upon the 
other party. He may prove fraud, omission, or mistake, 
and in these respects he is in nowise concluded by the 
admission implied from his silence after it was rendered. 
It is conclusive unless some fraud, omission, or inaccuracy 
is shown, and ordinarily the burden is upon him to do so. 
But he is not estopped from doing so, even though it is 
signed by him, Id., 462. 1 Wait’s Ac. & Def., 193. 
Even though he should give a note for the balance. Mor- 
ton v. Rogers, 14 Wend., 576. JMfiller v. Probst, Add. 
(Penn.), 344. Kirkpatrick v. Turnbull, Id., 260. Nicholls 
v. Alsop, 6 Conn.,477. Perkins v. Hart, 11 Wheat. (U, 
S.), 237. See also 1 Wait’s Ac. and Def., 195, and cases 
there cited. 6 Id.,430. As to the conclusiveness of an 
account stated, see further Farnam v. Brooks, 9 Pick., 212. 
Roberts v. Totten, 18 Ark., 609. Rembert v. Brown, 17 Ala., 
667. Bankhead v. Alloway, 6 Coldw. (Tenn.), 56. Chat- 
ham v. Niles, 36 Conn., 403. La Trobe v. Hayward, 18 
Fla., 190. Shirks’ Appeal, 3 Brewst., 119. Kronenberger 
v. Binz, 56 Mo., 121. 

As to whether the mere acceptance of a custemer’s bank 
Sok, written up and returned to him by the bank, to- 
gether with the checks, without objection as incorrect, is 
to be held binding upon the customer as an account stated, 
is a question upon which authorities differ, and which it 
seems is not necessary here to decide, as it is claimed by 
defendants in error that plaintiff in error assented to the 
statement @ few days after it was made. Upon this point 
see Morse on Banks and Banking, 358, and cases there 
cited. But perhaps the better rule is, that if such an ac- 
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count be retained for an unreasonable time without objec- 
tion it will be treated as an account stated and prima facie 
correct. Ruffner v. Hewitt,7 West Va., 585. Copwood v. 
Bolton, 26 Miss. (4 Cush.), 212. Darlington v. Taylor, 3 
Grant (Pa.), 195. Terry v. Sickles, 13 Cal., 427. Yet this 
must depend upon the special circumstances of cach case. 
White v. Hampton, 10 Iowa, 238. 

The doctrine here stated is substantially admitted by 
defendants in error, but it is insisted that under the plead- 
ings proof of such facts as would vitiate the account stated 
was inadmissible, as the answer did not contain the allega- 
tions necessary to admit such proof. That in order to 
attack the stated account the defendant in the action must 
admit the allegations of the petition in that behalf and 
then allege that there was fraud or mistake in the settle 
ment. We are not ready to adopt this proposition. While 
it is true that the defenses pleaded must be consistent, yet 
our code permits a defendant to plead as many defenses as 
he may have (sec. 100, civil code) so long as they are con- 
sistent. he answer denies that there was an ‘account 
stated between the parties. We think the answer is fully 
sufficient to entitle plaintiff in error to have the question 
of the correctness of the account submitted to the jury by 
proper instructions, and that the court erred in giving the 
first instruction asked by defendant in error and in the 
modification or change made in the first asked by plain- 
tiff in error. As we understand and believe the law to 
be upon this question it is that the account stated having 
been alleged by defendants in error and denied by plaintiff 
in error the burden of proof was upon defendants in error 
to establish this allegation of their petition. If the fact 
was proven as alleged, that fact was not “conclusive of 
the case and of the amount due plaintiffs,” but the 
plaintiffs were prima facie entitled to recover, and the bur- 
deu of proof to show the fraud alleged was upon the de- 
fendant in the action, and, unless established to the satis- 
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faction of the jury, the claim of defendants in error would 
stand as proven. If the fraud was proven the account stated 
would be vitiated thereby and the plaintiff in the action 
could not recover thercon. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 


Tue Stare or NEBRASKA, EX REL. NATHAN K. Griaes, 
y. CHargLes W. MEEKER. 


1. Public Records: FEE BOOK. The record known as the fee- 
book, kept by the clerk of the district court, is a public record. 


: EXAMINATION. Any person interested in the examina- 
tion of a public record may do so free of charge. 


ORIGINAL application for mandamus. 
N. EK. Griggs, pro se. 


Abbott & Abbott, F. I. Foss, and Ryan Brothers, for- 
respondent. 


ReEEsE, J. 


This is an application for a writ of mandamus to the 
clerk of the district court directing him to allow the re- 
lator to examine the public records of his office. It is 
alleged that respondent refuses to allow the inspection 
without the payment of the sum of fifteen cents for each 
examination. The record sought to be examined is the 
“fee book,’”’ which is kept as required by section 321 of 
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the civil code. The relation shows that the relator is in- 
terested in the examination of the record referred to. 
Section 1 of chapter 74, Comp. Stat., provides that “all 
citizens of this state and all other persons interested in 
the examination of the public records are hereby fully 
empowered and authorized to examine the same free of 
charge during the hours the respective offices may be kept 
open for the ordinary transaction of business.” 

The fee book is a public record. 

No defense has been plead to the relation and no reason 
is shown why the writ should not issue. 

It is the duty of respondent to allow the examination 
of the record. 

The writ is allowed. 


JUDGMENT ACCORDINGLY, 


The other judges concur. 


Louise Bunz, APPELLANT, V. JOHN C. CorNELIUS, 
APPELLEE. 


1. Trial: ORIGINAL PETITION AS EVIDENCE. When a cause is 
being tried upon an issue formed by an amended petition, an- 
swer, and reply, the original petition, if inconsistent with the 
amended petition, is competent evidence for the purpose of 
proving admissions inconsistent with the claim and testimony 
of plaintiff upon the trial. And where such pleading is veri- 
fied by the oath of the party filing it, and it is shown that the 
contents were known and understood at the time of such verifica- 
tion, and where the determination of the cause depends upon 
the unsupported testimony of the party thus contradicted, such 

* evidence would be entitled to weight. But if the testimony 
offered by both parties tended to support the allegations of the 
amended petition, and it is not shown that the party verifying 
the original pleading knew its contents, not understanding the 
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language in which it was written, the rule would not apply 
with so much force. 


2. Specific Performance: SALE OF PART OF HOMESTEAD. 
Where a defendant and his wife sold a part of their homestead: 
and executed their joint conveyance therefor and delivered the 
deed to the purchaser, and where it was afterwards ascertained 

‘that the premises were encumbered by judgment liens which 
could be enforced against the deeded premises and the deed 
was surrendered to the seller and a lease taken for six years, 
with the understanding and agreement that at the end of that 
time the judgment liens would be canceled and the contract of 
sale then carried out, the purchaser will be entitled to receive 
the deed at the expiration of the six years, or when the judg- 
ment liens are removed, and such right will date, so far as the 
homestead rights of the grantors are concerned, from the deliv- 
ery of the deed by them. 


3. Conveyance by Deed: REDELIVERY OR SURRENDER DOES 
NOT DIVEST TITLE OF GRANTEE. Where a deed of conveyance 
of real estate is executed and delivered to a purchaser, such 


execution and delivery vests the title of the grantor in the- 


grantee and a redelivery or surrender of the deed unaccom- 
panied with the purpose of rescinding and annulling the con- 
tract. of purchase will neither divest the grantee of the title 
nor operate as an estoppel against him. 


4. Specific Performance: EVIDENCE: DECREE. In an action 
for the specific performance of a contract for the sale of real 
estate where the prayer is for general relief it was Held, That if 
the facts stated in the petition and proved on the trial showed 
that the contract had been performed and the conveyance made, 
and that the proper relief would be a decree quieting the title 
of the plaintiff, such decree should be entered as would protect 
the plaintiff in the enjoyment of the property in question, 
But that such decree should be subject to the payment of the 
unpaid part of the purchase money as is shown to be unpaid 
and of the taxes paid by the defendant as accrued liens after 
the execution and delivery of the deed. 


AppkaL from the district court of Hall county, Heard 
below before Norval, J. 


Thummel & Platt, for appellant. 
O. A. Abbott, for appellee. 
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Reese, J. 


This is an action for the specific performance of a con- 
tract for the sale of real estate. The decree being against 
the plaintiff, she appeals. 

The substance of the allegations of her petition is, that 
in the year 1876 the defendant was the owner of the real 
estate in question, and that he sold the same to plaintiff 
for the sum of $125.00. Of this amount, $75.00 was paid 
in cash and the remaining $50.00 was to be paid in one 
year from the date of purchase. A warranty deed was ex- 
ecuted by defendant and his wife and delivered to plain- 
tiff, whereupon she took possession of the property, making 
lasting and valuable improvements thereon, and has resided 
thereon as her home ever since. That about the 7th day 

_of July, 1877, defendant called upon plaintiff and told her 
that, owing to the judgments against him, he could not make: 
a good title to the property, and, the deed not being yet 
placed on record, he would better take it and execute to. 
her a lease for six years, at the end of which time he would 
have the judgment liens removed and would then make a 
good deed; or, if at that time the liens were not canceled, he 
would make another lease for ninety-nine years; that the 
property was hers, and she might make all the improve- 
ments desired, and he would give her a writing or lease 
which would be as good as a deed, until the matter was 
fully cleared up, when she could pay him the unpaid 
$50.00, and the title would be conveyed to her free from in- 
cumbrance ; or, failing to be able to do so, he would execute- 
the long term lease. Both parties were Germans, plaintiff 
being unable to read or speak the English language. That. 
defendant delivered to her a writing, stating that it was a 
written contract containing the terms of the agreement,. 
which she received supposing it to be such. Having full 
confidence in the word and integrity of defendant, she laid 
it away, ignorant of its real contents. That in fact the- 
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writing did not contain the whole contract as represented 
to her when she signed it, but was simply a lease for six 
years, the rent reserved being the sum of $75.00 so paid in 
advance. That defendant had removed the judgment liens 
and was now able to convey the property, but that he re- 
fused so to do, and demanded its possession. She having 
tendered the $50.00 now due upon the contract, seeks a 
reformation of the contract and its specific performance. 
The answer admits the ownership of the premises, the 
sale, payment of $75.00 as part of the purchase price, the 
execution of the deed, the possession by plaintiff of the 
property, the return of the deed, the existence of the judg- 
ment liens, the making of the improvements to the extent 
of three hundred and twenty-five dollars, the execution and 
delivery of the lease, and the tender of the sum of $50.00 
and refusal to execute the deed or long-term lease. He 
alleges that after the sale and execution of the deed by 
himself and wife, the plaintiff returned the deed to him and 
refused to accept it, and at that time he was in straitened 
circumstances and could not refund the $75.00, and in order 
to satisfy her therefor he executed the lease for six years, 
which she received in full satisfaction for said payment, and 
that the contract of sale was then terminated, the lease 
being in accordance with their agreement, there being no 
contract, either verbal or otherwise, for the conveyance of 
the premises or the execution of the long-term lease. He 
alleges the possession by plaintiff of the premises to be 
under and by virtue of the lease, and not by virtue of any 
other contract or agreement, and that al] the improvements 
which were made were made under the lease, with full 
knowledge of its contents, and that it terminated on the 7th 
day of July, 1883. That all the conversation concerning 
the contract and lease was in the German language, and was 
fully understood by plaintiff, and the contents of the lease 
were fully explained to her. That he never has and does 
not claim the improvements made upon the property, and 
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is willing that plaintiff may removethem. He alleges that: 
he has paid all taxes upon the property during the occu- 
pancy of plaintiff, including the construction of sidewalks, 
none of which have ever been paid or offered to be paid by- 
plaintiff. That at the expiration of the lease and plain-. 
tiff’s refusal to surrender he commenced an action against 
plaintiff for the forcible detention of the premises and ob- 
tained a judgment of restitution, but that plaintiff had. 
appealed therefrom and the cause was pending in the said 
district court on the appeal. It is also alleged that the: 
supposed agreement was an agreement for the purchase of 
real estate, and that no note or memorandum thereof was in: 
writing, and also that if any such agreement was made it 
was not to be performed within one year, and that it was 
void by the statute of frauds. That at the time of the- 
making of the said contract of sale and at all times since 
said date he has been the head of a family consisting of a 
wife and children, and that said premises constituted a 
part of his homestead, and that his wife, who was living 
on the 7th day of July, 1877, never consented to such sale: 
or lease, and that since the death of his first and marriage: 
to his present (second) wife she has never given her consent 
to such sale or conveyance, and that for that reason the: 
plaintiff ought not to have her action against him. 

The reply denies the allegations of the answer. 

The question presented upon a review of the testimony 
is not so much upon a conflict of the testimony, although 
somewhat conflicting, but rather as to the proper conclu- 
sions to be reached aud inferences to be drawn from the 
facts as clearly proved or conceded by the testimony of the 
defendant and his witnesses. ‘Taking the case together as. 
a whole as presented by the proofs, we think it unquestion- 
ably appears that defendant and his family were residing 
together upon a tract of land, all of which was a home- 
stead and exempt from levy by execution. Thatjudgments 
existed against him which were a dormant lien upon the- 
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whole property, but which was unknown at the time by 
both parties to this suit; that’acting in the belief that de- 
fendant could convey a good title to the premises in ques- 
tion plaintiff purchased the same, being a small portion of 
the homestead, for the sum of $125, paying $75 in cash 
and agreeing to pay the remaining $50 at the expiration 
of one year, a warranty deed being executed by defend- 
ant and his then living wife and delivered to plaintiff; she 
taking possession of the property and making improve- 
ments thereon to the extent of $500 in value, consisting of 
a dwelling-house, etc. Plaintiff was a widow and without 
means, the $75 having been in part wages due her for labor, 
failed to get her deed recorded, and after the lapse of about 
six months it was discovered that a conveyance could not 
be made without rendering the property liable to levy upon 
execution by the creditors of defendant. The deed was 
then surrendered to defendant by plaintiff and the lease 
for six years executed. The plaintiff testifies in sub- 
stance as alleged in her petition as to the circumstances 
under which the lease was received. Her testimony 1s 
supported by the testimony of George H. Thummel, 
Mrs. Carlotta Bartenbach, C. Schlotfeldt, and T. Sumers, 
who all testify in substance that at various times defend- 
ant stated to them that when he found the property was 
so encumbered that he could not make a clear title he 
took the deed back and gave her a lease for six years, 
by which time he expected to free the title from the 
liens and would then make a good deed, or if the liens 
still existed he would make a lease for ninety-nine years, 
The defendant, when testifying on his direct examina- 
tion in his own behalf, in answer to the question as to 
what was said to the plaintiff at the time he gave her 
the lease, answered as follows: “I told her when I found 
out I could not sell there was a heavy lien on that property. 
I told Mrs. Bunz, ‘The paper you have got is not worth 
anything and you pay $75 onto it and for them $75 I 


JANUARY TERM, 1886. 113 


Bunz v. Cornelius, 


give you a six years’ lease, and when this six years is gone 
by I may have a different thing, and then I may be able 
to sell it to you or lease it to you for ninety-nine years.’ 
That is the way I talked in German. She says, ‘ All 
right,’ so we made the lease and she gave me back the 
deed.” In his cross-examination the following occurs: 

Q. You say you told her what was in the lease. Now, 
did you uot tell her further than that that at the end of 
this time you would give her a deed or a lease for ninety- 
nine years? 

A. Yes,sir; I told her in six years we might have 
different times, so I could be able to pay off those liens on 
the property and then I might sell to her or give her a 
lease for ninety-nine years, 

Q. You have paid all these liens up now, have you 
not? 

A. Yes, sir. 

Q. And you have a clear title there, have you not? 

A. Yes, sir. 

Q. And you have refused to give her the deed or 
make her the lease, have you not? 

A. Yes, sir. 

x * * * x * 

Q. You and Mrs. Bunz have lived next door to each 
other for a long time? 

A. Yes, sir. 

Q. The family relations were all good, were they not? 

A. Yes, sir, about half the time. 

Q. Now you say you were at the time you told her 
you might be in better circumstances, and you would deed 
it to her? 

A. Yes, sir. 

It is true that the witness afterwards, in answer to cer- 
tain questions propounded by the court, testified that he 
did not agree to make the deed, nor the lease at the end 
of the six years,and that he'did not represent to plaintiff 
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that any such provisions were contained in the lease. 
But by the whole record it is clearly shown that the con+ 
tract was made as claimed by plaintiff. 

A former petition filed by her was introduced in evi- 
dence by defendant, in which it is alleged that the agree- 
ment or contract to convey or execute the long lease rested. 
in parol and was made at the time of the delivery of the 
lease. It is claimed that this petition is an admission or- 
declaration under oath inconsistent with the allegations of 
the amended petition and her present claim. While this. 
is to some extent true, and if the case depended upon her 
unsupported testimony, and it were shown that she knew - 
the contents of the original petition, it might be entitled 
to much weight. Yet in view of the testimony of the 
other witnesses and the conceded circumstances of the case 
we cannot see that it should be entitled to any great con- 
sideration in arriving at the proper conclusion as to the 
merits of the case. 

We agree with counsel for defendant that ordinarily 
where a party enters into possession under a lease and 
holds possession under it and in accordance with its terms, 
with full knowledge of its contents, no action would lie 
to enforce a specific performance of a different parol con- 
tract. This, of course, subject to the exception that if 
possession were surrendered and taken under the parol 
contract the rule would be otherwise. 

It is insisted that, assuming the contract to have been 
made as claimed by plaintiff, yet the property being of 
the homestead of defendant and he having a wife then 
living, his contract, whether written or oral, would have 
been void and could not now be enforced. This contract 
was made in the year 1876 and the lease in 1877, prior to 
the enactment of the present homestead law, which pro- 
hibits the transfer, etce., of the homestead by either the 
husband or wife without being joined by the other. But 
were this not the case we cannot see that the question of 
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homestead can enter into the case. The husband (defendant) 
and wife joined in the execution of the deed in 1876. By 
this the title to the property was conveyed to plaintiff. 
Tt has never been conveyed back to them. The surrender 
of deeds of conveyance cannot serve the purpose of divest- 
ing a grantee of the title conveyed by the deed. 3d 
Washburn Real Property, 285. Tiedeman on Real Prop- 
erty, § 812. Souwverbye v. Arden, 1 Johnson Ch., 255. 
Connelly v. Doe, 8 Blackford, 320. 

At most it could work an estoppel, and then only when 
the surrender was for the purpose of annulling the con- 
tract. 

Therefore, if plaintiff is entitled to recover it must be 
by the force of the conveyance to her, the vesting of the 
title in her by such conveyance, and the fact that she has 
not been divested of that title, and that her conduct in 
accepting the lease will not create an estoppel against her, 
and thus prevent her enforcement of her contract of pur- 
chase. 

It is very clear to the mind of the writer that the sur- 
render of the deed by plaintiff was not for the purpose of 
terminating her contract of purchase, but rather that the 
contract might be perfected by the execution of such con- 
tracts or writings as defendant might see proper to execute 
for that purpose. She had confidence in him. He was 
one of her countrymen. She evidently looked to him 
with faith that he would perfect her title. Hence her 
ready response of “ All right,” when he, according to his 
own testimony, told her her paper (the deed) was not 
worth anything, and at the end of the six years he might 
‘“‘have a different thing,” ete. Neither could the rights of 
the parties be changed in the least by thedeath of defend- 
ant’s wife after the execution of the deed and possession 
thereunder and his remarriage. The rights of plaintiff 
were vested under the contract and conveyance of defend- 
ant and his former wife. Those rights have never been 
divested. 
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It is shown that certain taxes have been paid by defend- 
ant since the contract was entered into. These taxes should 
have been paid by plaintiff. Whether they were paid 
before or after they begame delinquent, with or without the: 
knowledge of plaintiff, and the amount thereof, is not 
shown. He had the right to pay them, if necessary, to- 
protect his security for the unpaid part of the purchase 
price which was tendered, but whether hefore or after the 
payment of the taxes is not clear. Neither can we ascer- 
tain from the record whether the taxes were paid before or 
after the commencement of the suit. But as they were a 
lien on the property equity would require that they be re- 
funded with legal interest. 

The prayer of the petition, as well as for a specific: 
performance, is for general relief, under which such re- 
lief may be given as equity may require. Johnson v. 
Phifer, 6 Neb., 406. Plaintiff is clearly entitled to have. 
her title quieted and the contract of sale carried out 
by defendant. The decree of the district court will there- 
fore be reversed and a decree entered in this court quieting 
plaintiff’s title to the property and requiring defendant 
to redeliver to plaintiff the deed executed in 1876, if such 
delivery can be made, and if not that this decree stand 
in lieu thereof upon condition that the unpaid part of the- 
purchase price, together with all taxes, be paid into court 
for defendant within ninety days after the amount of such 
taxes, including that paid for the construction of a side- 
walk, shall be ascertained, such taxes to draw interest at 
the rate of seven per cent per annum after their payment. 
If the parties can agree upon the amount of taxes paid and 
stipulate as to the facts, such agreement will be taken as 
the basis of the finding of the amount due defendant. 
Otherwise a reference will be ordered for the purpose of 
ascertaining the facts. 


JUDGMENT AND DECREE ACCORDINGLY. 


THE other judges concur. 
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JoHN McPHERSON, PLAINTIFF IN. ERROR, Vv. ALLURED 
N. WISWELL ET AL., DEFENDANTS IN ERROR. 


Contract: RESCISSION: TRIAL: INSTRUCTIONS TO JURY. There 
being evidence before the jury tending to prove a rescission by 
W. of the contract between him and M., an instruction stating 
the supposed facts of the case, and telling the jury that if they 
believed such facts from the evidence they should find for the 
defendants, but which instruction ignored and left out the 
question of rescission and the evidence thereof; Held, Erroneous, 
and anew trial awarded, although in other and former instruc- 
tions the court had properly instructed the jury upon the law 
of rescission and its application to the case before them. 


Error to the district court for Gage county. Tried 
below before Pounn, J., sitting for Broapy, J. 


Hardy & McCandless and Babcock & Davidson, for 
plaintiff in error, cited: Haton v. Redick, 1 Neb., 805. Gillet 
v. Maynard, 5 Johns., 85. Frost v. Clarkson, 7 Cow., 
24. Minert v. Hmerick, 6 Wis., 355. 


Hazlett & Bates and T. W. Colby, for defendants in error, 
cited: 2 Kent Com., 508. Lamb v. Lathrop, 13 Wend., 
97. Smith v. Loomis, 7 Conn., 115. Hadley v. Pugh, 1 
Wright, 554. Sands v. Taylor, 5 Johns., 895. Frey v. 
Drahos, 10 Neb., 594. 


Coss, J. 


This cause was before this court at the July term, 1884, 
when the judgment of the district court was reversed and 
the cause remanded. 16 Neb., 625. It seems that upon 
the second trial there was again a verdict and judgment 
for the defendants; and the cause is again brought to this 
court on error by the plaintiff. 

The cause was tried in the court below the second time 
on the same pleadings as the first, except that before the 
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second trial the plaintiff, by leave of the court, filed an 
amended reply; but, as the pleadings were not very fully 
set out in the former opinion, I will copy the substance of 
the petition, answer, and reply. 


PETITION, 


“At the times hereinafter mentioned the plaintiff was 
the absolute owner of and entitled to the possession of 19 
combined reapers and mowers, consisting of eleven double 
rigged machines known as ‘ Marsh No. 4’s,’ and eight ma- 
chines known as ‘ Valley Chiefs,’ of the value of $3,800. 
About December 25th, 1877, the defendants combined, 
confederated, and conspired together to cheat, defraud, and 
swindle the plaintiff out of said property and to unlawfully 
obtain possession thereof and place the same beyond the 
reach of the plaintiff. For the purpose aforesaid, and in 
pursuance of said conspiracy, the defendants falsely and 
fraudulently contrived between them a sham sale of said 
property from defendant Wiswell to defendant Norcross, 
and further, in pursuance of the same design and conspir- 
acy aforesaid, fraudulently contrived to obtain possession 
of said property by means of a writ of replevin sued out 
by defendant Norcross in an action wherein this plaintiff 
was not a party, and further, in pursuance of the same con- 
spiracy aforesaid, the defendants did at the time aforesaid 
wrongfully and unlawfully obtain possession of and con- 
vert to their own use and benefit all the said property, and 
placed the same beyond the reach of this plaintiff—to 
plaintiff’s damage $5,500, for which plaintiff asks judg- 
ment,” 

ANSWER. 

“1, Denies each and every allegation in plaintiff’s pe- 
tition contained. 

“9, That on the 22d day of October, 1877, after the 
accrual of the cause of action in plaintiff’s petition stated, 
and before beginning this action, James 8. Marsh and 
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Elisha C. Marsh, the parties from whom plaintiff claims to 
have purchased the property in controversy, and under 
whom plaintiff claims and derives title to the property de- 
scribed in the petition—if he has or ever had any title 
thereto—and this defendant Wiswell by mutual agreement 
submitted all causes of action existing between them, in- 
cluding the cause of action set out in plaintiff’s petition, 
which was then owned by said Marshes, to the arbitration 
of Elijah Filley, Wm. H. Fulkerson, and Charles G. Dor- 
sey, who were to make and publish their award on or be- 
fore January 22,1878. That January 18th said arbitra- 
tors made and published their award (here follows a copy 
of the award), by which they found ‘ that on the 19th day 
of July, 1877, James 8, and E. C. Marsh orally contract- 
ed’ with the defendant Wiswell for the purchase of three 
sections of schoo] lands and considerable personal property 
of said Wiswell, to be paid for in machines and money, 
and that the machines in question were on or about July 
20th, 1877, by said Marshes turned over to said Wiswell 
in pursuance of said contract by said Marshes, and that 
Wiswell was entitled to said machines; and said answer 
avers that these machines were awarded to said Wiswell 
by said arbitrators, that plaintiff had no interest in said ma- 
chines nor any part thereof at that time, but acquired his 
interest subsequent to said arbitration, from said Marshes; 
and avers that defendant has performed and offered to per- 
form all conditions of said award on his part, that said 
Marshes have failed and refused so to do.” : 


REPLY. 


“1, Admits there was a submission and award in arbi- 
tration, and avers that thereafter the district court, to which 
said award was made returnable for final judgment, fully 
and completely set aside said arbitration proceedings and 
said award, and held the same for naught; and that this 
plaintiff was not a party to said arbitration proceedings. 
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“2, Avers that soon after July 19, 1877, defendant 
Wiswell, of one part, and James 8, and Elisha C. Marsh, 
of the other part, rescinded and abandoned their contem- 
plated contract referred to in said amended answer, which 
was only oral negotiations for a written contract, which 
was never made nor perfected; yet whatsoever there was 
of it the said parties fully rescinded and abandoned, and 
said Wiswell kept and retained all of said land mentioned 
in said amended answer, and also all the personal property 
therein mentioned. 

“3, A general denial of all new matter and of every 
allegation in said amended answer not hereinbefore admit- 
ted.” 

The evidence at the last trial was about the same as at 
the first, except that there was some evidence tending to 
prove a rescission of the contract under which the defend- 
ants claim the machines in question by the defendant 
Wiswell. 

The court then gave the following instructions asked 
by the plaintiff: 

“2d. The jury are instructed that the Marshes, being 
the original owners of the machines described in the peti- 
tion, if you believe from the evidence that said machines 
were embraced in the written contract or assignments by 
the Marshes to the plaintiff McPherson which have been 
introduced in evidence, then the plaintiff acquired what- 
ever title the Marshes had in said machines at the date of 
said contracts or assignments, and if you believe from the 
evidence that at that time the Marshes still really owned 
said machines and that the same have been converted by 
the defendants, then you will find for the plaintiff. 

“3d. The defense that defendant Wiswell purchased 
the machines in controversy of the Marshes prior to plain- 
tiff’s purchase of them is an affirmative one, and in order 
to maintain it defendants must prove such prior purchase 
by a preponderance of the proof, and unless you find that 
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prior to November 5th, 1877, defendant Wiswell purchased 
said machines of the Marshes you will find for the plaintiff 
if you further believe said machines were included and 
covered by said contracts of plaintiff. 

“Ath. If the plaintiff is entitled to recover in this 
action at all he is entitled to recover the value of the eleven 
Marsh No. 4’s and eight Valley Chief machines on Decem- 
ber 27th, 1877, together with interest thereon from that 
day to the present at the rate of seven per cent per annum. 

“5th. If the parties to an alleged contract agree that 
it shal] be reduced to writing in an instrument to be signed 
by them before it is considered complete, it will not be 
obligatory on them without the execution of such written 
instrument, and if you believe fiom the evidence defend- 
ant’s claim toa purchase of the property in controversy 
by defendant Wiswell is based on negotiations between 
him and the Marshes for an exchange of lands and per- 
sonal property from Wiswell to the Marshes, and of ma- 
chines and money from the Marshes to Wiswell, intended 
by the parties to be consummated in a written agreement, 
‘but that it was never, in fact, so consummated in such 
written agreement, then you must find that no such pur- 
chase was made and Wiswell did not obtain title to said 
property in controversy. 

“6th. If you believe from the evidence that even if 
there was a completed contract between the Marshes and 
Wiswell in relation to the machines in controversy, it is 
competent for you, if the evidence convinces you that such 
is the fact, to find that said contract was abandoned hy the 
parties, in which case it will avail nothing to these defend- 
ants, and if you find that Wiswell sold and converted to 
his own use the property he claims was exchanged for said 
machines, having taken the same back and kept for his 
own or having sold it to other parties, then you may find 
that by so doing Wiswell so far abandoned said contract 
that the defense based thereon in this action must fail and 
you will find for the plaintiff. 
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“Tth. If you should find there was a completed con- 
tract between Wiswel! and the Marshes involving these 
machines, and that even if the Marshes first refused to 
comply with said contract, but afterwards Wiswell before 
offering to comply with his part of the contract made it 
impossible for him to comply with the same, that would 
amount to a rescission of the contract and no title to the 
machines passed under such contract. 

“8th. If you find that the plaintiff became the owner 
of the machines in controversy, the assumed sale of said 
property by Wiswell to Norcross was a conversion thereof 
by both defendants which renders them both liable in this 
action for the value thereof and interest, and if defend- 
ants colluded together for the purpose of obtaining pos- 
session of said property, and were not entitled to the pos- 
session tliereof, then you must find them both liable in this 
action for said value and interest for which you will find 
for the plaintiff. ; 

“9th. Even if you are convinced that E. C. Marsh 
said to defendant Norcross and others that the property in 
controversy had been sold to defendant Wiswell, yet be- 
fore he, defendant Norcross, bought the same of Wiswell 
he learned of the controversy between Wiswell and the 
Marshes about the title of the property, and the evidence 
satisfies you that said contract was not completed and said 
property was not really in fact sold to Wiswell, you will 
find for the plaintiff. 

* * * * * * 

“11th. The jury are instructed that you cannot consider 
any of the arbitration proceedings or papers or that part of 
the answer relating to the arbitration for the purpose of 
showing title or possession of the property in controversy 
in defendants or either of them, because the award was set 
aside by this court and all of said arbitration proceedings 
go for nothing. 

“123, The court further instructs the jury that what 
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was or was not involved or included in the suit heretofore 
pending in the United States court between McPherson and 
the Marshes is pot involved in this case, as there has been 
no competent evidence introduced to prove that the title to 
said machines was involved in, or that the plaintiff lost 
whatever title he had to said machines by reason of said 
suit.” 

And at the request of the defendants the court gave the 
jury the following instructions : 

“1st. The court instructs the jury that in order to find 
for the plaintiff (McPherson) you must be sati- fied from a 
preponderance of the evidence that at the time of the com- 
mencement of this action the plaintiff was the absolute 
owner of the machines in controversy, and either had them 
in his possession or was entitled to the immediate posses- 
sion of them, and that the defendants did wrongfully ob- 
tain possession of them and converted them to their own 
use.” 

To the giving of which the plaintiff excepted. 

“Od, If you find from the evidence that one E. C. 
Marsh, acting for himself and his brother James 8. Marsh, 
did in the month of June or July, 1877, turn over and 
deliver the machines in controversy to the defendant Wis- 
well, or to Thomas H. Harrison as agent for Wiswell, 
pursuant to a contract actually made and entered into, sub- 
stantially as claimed by defendants, and that after that 
time Harrison held the machines as agent for the defend- 
ants or either of them, then you must find for the defend- 
ants.” 

To the giving of which the plaintiff then duly excepted. 

“3d, Defendants claim the machines in controversy 
under a coutract which they claim to have made with J. §S. 
and E. C. Marsh, the same parties under whom plaintiff 
claims. The court instructs you that a failure to put said 
contract into writing would not invalidate it, if the parties 
had in fact made such a contract and partly performed it, 
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and the parties only intended the writing when made to be 
a memorial of the terms they had already agreed on and 
partly carried into effect. Under such circumstances the 
contract would be valid although it was never reduced to 
writing.” 

To the giving of which plaintiff then duly excepted. 

“4th. The court instructs you that if you find from the 
evidence that the said James 8. Marsh and E. C. Marsh 
did make the contract with the defendant Wiswel] sub- 
stantially as claimed by said defendant, and that the ma- 
chines in controversy in this action were delivered to said 
defendant, or to Thomas H. Harrison, as his agent, under 
and by virtue of said contract, and as a part performance 
thereof, and that said defendant Wiswell was able and 
ready to perform said contract fully on his part, and only 
failed to fully and completely perform it on his part on 
account of the failure and refusal of said James S.and E. 
C. Marsh to perform it on their part, and it was wholly 
the fault of the said Marshes that the contract was not 
performed by the parties to it, then the plaintiff cannot re- 
cover in this action, and you will find for the defendants 
and give a verdict in their favor.” 

To the giving of which plaintiff then duly excepted. 

“6th. If you find the contract was made between the 
Marshes and defendant Wiswell substantially as claimed by 
said defendant Wiswell, and that said defendant Wiswell 
delivered any persona] property to said Marshes under said 
agreement, or tendered said personal property to said 
Marshes under said contract, then the title tosaid personal 
property passed to said Marshes, and they were from that 
time the owners of it, and if Wiswell afterwards took said 
property and converted it to his own use,.said defendant 
Wiswell is liable to said Marshes or their assigns for the 
whole of said property, and the taking and conversion 
of said property by Wiswell under such circumstances 
would not in itself amount to a rescission of the con- 
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tract and authorize said Marshes or their assignees, the 
plaintiff, to sue Wiswell for the value of the ma- 
chines in controversy, if they were turned over to said 
Wiswell under said contract and as part performance 
thereof. Provided that prior to the time said Wiswell took 
and converted said property so delivered or tendered to said 
Marshes, said Wiswell had complied or offered to comply 
with the terms of said contract on his part to be performed, 
and had duly tendered to said Marshes the deed or deeds 
and assignments of leases to be by him given and trans- 
ferred to said Marsh.” 

To the giving of which plaintiff then duly excepted. 

“7th, If you find from the evidence that there was a 
contract made between said Marshes and defendant Wis- 
well substantially as claimed by said defendant, and that 
said defendant was ready and willing to fully and com- 
pletely perform said contract on his part, and delivered or 
tendered the personal property to said James S. Marsh and 
Ek. C. Marsh and tendered to them a deed properly exe- 
cuted to the lands in Coffee county, Kansas, and leases 
properly signed to said James S. Marsh and E, C. Marsh 
of the school lands in Gage county, Nebraska, and that 
said Wiswell wasable by said instruments to properly con- 
vey to said James S. Marsh and FE. C. Marsh the title to 
said real estate in Kansas and the leases of said school 
lands in Gage county, Nebraska, and that said James S. 
Marsh and E. C. Marsh positively refused to accept said 
deeds and leases, and positively refused to perform the con- 
tract, and it was wholly their fault that said contract was 
not performed, the court instructs you that said defendant 
Wiswell was not bound to keep said contract good, and 
the fact that said Wiswell afterwards used said personal 
property and disposed of said real property to other per- 
sons will not of itself entitle plaintiff to recover against 
defendants in this action unless you believe from the evi- 
dence that said contract was not intended by the parties 
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to it to be binding upon them until it was reduced to 
writing, and it never was so reduced to writing.” 

To the giving of which plaintiff then duly excepted. 

As before stated, there being evidence tending to prove 
a rescission of the contract between Wiswell and the 
Marshes for the exchange of land and live stock on the 
part of the former, for the machines and money on the 
part of the latter, by the taking back and disposing of the 
land and live stock by Wiswell after the Marshes had failed 
to pay the money, an instruction stating the supposed facts 
of the case, and telling the jury that if they believed such 
facts from the evidence they should find for the defendants, 
but which instruction ignored and left out the question of 
rescission and the evidence thereof, is not only logically 
erroneous but well calculated to mislead the jury, notwith- 
standing the fact that in other and former instructions the 
court had properly instructed the jury upon the law of 
rescission and its application to the case before them. 

Instruction No. 4 of the above instructions, given on 
the part of the defendants, is open to this objection. What- 
ever may have been the meaning intended by the counsel 
who drew, or the court which gave, this instruction, I 
think the jury may have understood and did understand it 
to mean substantially that whatever might be their belief 
from the evidence as to the rescission of the contract by — 
Wiswell by resuming the possession and disposing of all 
the property, real and personal, which was, or was to be, 
the consideration for the machines in question, neverthe- 
less, if they should find from the evidence that the Marshes 
did make the contract with the defendant Wiswell sub- 
stantially as claimed by the defendants, and that the ma- 
chines in controversy in this action were delivered to 
Wiswell, or to Harrison as his agent, under and by virtue 
of said contract and asa part performance thereof, and that 
said defendant Wiswell was able and ready to perform 
said contract fully on his part, and only failed to fully and 
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completely perform it on his part on account of the failure 
and refusal of the Marshes to perform it on their part, 
and it was wholly the fault of the Marshes that the con- 
tract was not performed by the parties to it, then the 
plaintiff cannot recover in this action, and they must find 
for the defendants, ete. 

I have given attention to the able argument of counsel 
for defendants in error to the effect that defendant Wis- 
well, having tendered the Marshes the deeds and leases to 
the lands, and having actually delivered to them the arti- 
cles of personal property, stock, etc., was not required by 
law to keep such tender good, but, having made other dis- 
position of the land and resumed possession and disposed 
of the personal property, might still retain the machines, 
The chief fault of the argument, as well as of the authori- 
ties cited in support of it, is, in my opinion, that the law 
of tender does not apply to the case. The cases cited are 
mostly applicable to tender in payment of debts, payable 
in specified chattels at a specified time and place. There 
had been no credit given in the case at bar. So there was 
no tender in payment of a debt. If the contract between 
the Marshes and Wiswell was a completed one, as claimed 
by the defendants, I think there can be no doubt of the right 
of Wiswell to retain possession of the leases and of the 
Kansas land until the Marshes paid the money or gave the 
bankable note spoken of by the witnesses, or to resume the 
possession of the personal property on the Giddings place, 
upon the repudiating of the trade by the Marshes. See Paul 
v. Reed, 52 N. H., 186; Allen et al. v. Hartfield, 76 Tll., 
358; Wabash Elevator Co.v. First Nutl Bank of Toledo, 
" 930. 8., 818; Goldsmith v. Bryant, 26 Wis., 34, and 
Fenelon v. Hogoboom, 81 Id.,172. But upon making such 
a disposition of the property as put it out of his power to 
finally comply with his part of the contract he took upon 
himself the duty of restoring to the Marshes whatever had 
passed to him under the contract. See Eaton v. Redick, 
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cited by counsel for plaintiff in error, and cases there 
cited. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance with 
law. 


REVERSED AND REMANDED. 


THE other judges concur. 


JAMES E. Boypd, PLAINTIFF IN ERROR, Vv. THE State 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Injunction: EFFECT OF THE ORDER. An order of injunction 
only restrains the defendant or defendants to the action in which 
the same is issued, and such persons acting in or occupying a 
subordinate position to him, or them, as may be named, de- 
scribed, or in some manner designated in such order. 


2. Contempt. Proceedings in contempt are in their nature crim- 
inal, and the strict rules of construction applicable to criminal 
proceedings are to govern therein. Van Zantv. Arg. Mining Co., 
2 McCrary, 644. 


Error to the district court for Douglas county. Heard 
below before NEVILLE, J. 


John D. Howe, for plaintiff in error. 
William Leese, Attorney G'eneral, for the state. 
Coss, J. 


The record in this case discloses the following state of 
facts: The line and track of the Omaha Horse Railroad 
runs along and through St. Mary’s avenue and across Sev- 
enteenth street, in the city of Omaha. At the date of the 
transactions involved in this action, the city of Omaha was 
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engaged in constructing a sewer in and along Seventeenth 
street and across St. Mary’s avenue. This work was being 
done by contract, McHugh, McGavock & Co. being the 
contractors with the board of public works of said city for 
the constructing of said sewer. On or about the first day 

of November, 1882, William W. Marsh, the sole owner of 
' said Omaha Horse Railroad, filed his petition in the dis- 
trict court of Douglas county against said McHugh, Mc- 
Gavock & Co., alleging, among other things, that said 
contractors were engaged in the constructing of said sewer 
in and along said St. Mary’s avenue and across Seventeenth 
street; that he, the said plaintiff, had “lately, in order to 
prevent the tearing up of his track, and thus prevent- 
ing the running of cars on said avenue, built a bridge 
eight feet wide and twenty feet long across said Seven- 
teenth street at its intersection with St. Mary’s ave- 
nue aforesaid, upon which he has laid his said track and is 
now running his cars; that said sewer is to cross said avenue 
directly under the center of said bridge and twenty-one 
feet under the same; that defendants can, with very little 
trouble, excavate for said sewer under said bridge, but in- 
stead of doing so they propose and threaten to tear up said 
bridge and said track at the intersection of Seventeenth 
street and St. Mary’s avenue, * * * and so stop the 
running of cars on said line of street cars, to the great and 
irreparable iujury of the plaintiff,” etc., with prayer for 
“judgment against the defendants, perpetually restraining 
and enjoining them, and each of them, their agents, serv- 
ants, laborers, and employes, from tearing up said bridge 
or track at the intersection of Seventeenth street and St. 
Mary’s avenue, in the city of Omaha aforesaid, or in any 
manner interfering therewith, and that until the final hear- 
ing of this action said defendants, and each of them, their 
agents, servants, laborers, and employes, and each of them, 
may, by the temporary order of the court, or judge, be 
restrained and enjoined from tearing up said strect car track 
9 
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and said bridge on St. Mary’s avenue at its intersection with 
Seventeenth street, in said city of Omaha, and from in any 
manner interfering therewith,” and for general relief, ete. 

A temporary injunction, in conformity to the prayer of 
the said petition, was thereupon granted by the judge of 
‘said court ; and thereupon a summons was duly issued by 
the clerk of said court, directed to William McHugh and 
Alexander McGavock, endorsed “ Injunction allowed,” and 
served upon the said defendants. 

It further appears that on the 11th day of November, 
1882, an order was issued by the judge of said court to 
James E. Boyd, that he ‘be and appear before the said 
-court at the court-house in the city of Omaha, on Saturday, 
December 16, 1882, at 10 o’clock a.m., to show cause why 
an attachment for contempt should uot issue against him 
for a disobedience of the former order of the court in this 
cause, granting a provisional injunction.” The said order 
having been duly served, the said James E. Boyd appeared 
in court on the return day thereof; whereupon a cause was 
-duly entered in said court, entitled “State of Nebraska vs. 
James E. Boyd,” and the following entry made therein: 
“¢ And now comes the said James E. Boyd, on the return 
day of the order served on him, to show cause why an at- 
tachment should not be issued against him for contempt of 
the court, alleged to have been committed by him in ad- 
vising and directing and procuring the violation of the in- 
junction issued in the case of William W. Marsh against 
William McHugh and Alexander McGavock, and after 
hearing the suid James E. Boyd, as showing cause, and the 
evidence sustaining said charge against him, it is consid- 
ered by the court that no cause is shown against the issuing 
of such attachment, and it is ordered by the court that an 
attachment be issued against the said James E. Boyd to 
answer for said contempt.” 

Said attachment being issued, was, on the 23d day of 
December, 1882, duly returned by the sheriff of Douglas 
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county, with the said James E. Boyd in custody, before the 
court, whereupon the following record was made and en- 
tered: “Now comes the said James E. Boyd in custody 
of the sheriff, and was examined under oath touching his 
alleged contempt; on examination whereof the court do 
find that he has been guilty of the same, to which finding 
of the court the defendant excepts. It is therefore consid- 
ered and adjudged by the court that a fine of two hundred 
dollars be and hereby is imposed upon the said James E. 
Boyd,” etc. Whereupon the cause was brought to this 
court on error. 

Counsel for plaintiff in error makes several points in his 
petition in error and in his brief; but it will only be con- 
sidered necessary to examine one of them: 

It appears from the record that at the date of these 
transactions the plaintiff in error was the mayor of the city 
of Omaha, and that whatever connection he had with the 
tearing up of the track of the Omaha Horse Railroad, or 
the bridge connected with the same, was had and done in his 
official capacity as such mayor, and not as the agent, serv- 
ant, laborer, or employe of the said William McHugh and 
Alexander McGavock, or either of them, and that, in point 
of fact, he never occupied either of these or any other re- 
lation of privity with them or either of them. 

Mr. High defines a writ of injunction to be “a judicial 
process, operating in personam, and requiring the person to 
whom it is directed to do, or to refrain from doing, a par- 
ticular thing.” In this state, the writ of injunction is abol- 
ished, and the injunction provided for is declared by stat- 
ute to be “a command to refrain from a particular act.” 
Comp. Stats., Code, § 250. ‘It may be the final judgment 
in an action, or may be allowed asa provisional remelly, 
and when so allowed it shall be by order.” Id. In either 
case, it is a matter personal to the party against whom it is 
directed and persons occupying a subordinate relation to 
_ such party. Neither the judgment nor order of injunction 
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partake of the nature or character of a proclamation. In- 
deed, it may be said that, ordinarily, courts have to do offi- 
cially only with parties to suits and legal proceedings 
before them, while the executive and legislative departments 
have official relations with the body of the people. 

Where the writ of injunction is used it is usually di- 
rected to and against the defendant or defendants, and to 
their counselors, solicitors, attorneys, agents (and when ihe 
thing forbidden to be done is in the nature of labor or 
mechanical work), laborers, servants, and employes. But 
under our system, where no writ is used, nor even a formal 
order necessary, the thing enjoined, or to be refrained from, 
as well as the person or persons bound by the injunction 
(and who will be punished in a summary manner for a 
breach of it), will usually be designated by the allegations 
of the petition, when the injunction is allowed as a provis- 
ional remedy, and by the terms of the judgment itself in 
other cases. Where the allegations of the petition desig- 
nate, either by name or description, the persons or class of 
persons who, in a subordinate capacity, under or in privity 
with the principal defendant or defendants, are about to 
do the acts which it is the object or intention of the court 
or judge to enjoin by a provisional or temporary injunc- 
tion, the persons so designated, as well as the parties de- 
fendant who are served with process in the action, as well as 
those having knowledge or notice of the allowance of the 
injunction, are bound by it to the extent of being amenable 
to summary punishment for violating it. 

One case, to which my attention has been called, the 
second case of Lord Wellesley v. The Earl of Morning. 
ton, 11 Beav., 181, seems to recognize a power in the 
court to punish summarily, as for a contempt of court, a 
person who as the servant of the defendant had cut certaiu 
timber, which the defendant was restrained from cutting, 
and of which the servant had notice, but where the in- 
junction only run against the defendant and not against 
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his servants, etc., the court were clear as they had already 
held in the first, case between the same parties, Id., 180, 
and on the same facts, that they could not punish him for 
a breach of the injunction, but thought they could for con- 
tempt. This is the only case which I have been able to 
find where it has been held, or declared, that a servant, 
agent, attorney, or employe could be punished for con- 
tempt in doing the thing which the master or principal, as 
a defendant in the suit, was enjoined from doing, when 
the defendant only was named in the injunction, or where 
the person punished was shown not to stand in a subordi- 
nate relation to the defendant or defendants. Underwood’s 
Case, 21 Tenn. R. (2 Humph.), 45, is cited by counsel for 
defendant in error as a case wherea stranger to the suit 
was held for contempt in disobeying an injunction. But 
upon examination it will be seen that one question and one 
only was presented or decided in that case, which was 
whether in proceedings for contempt in chancery the state- 
ment of the defendant made for the purpose of purging his 
contempt, may be contradicted by opposing affidavits. It 
was held that it could, but there was no final decision of 
the case. In the case at bar “William McHugh and 
Alexander McGavock, their agents, servants, laborers, and 
employes,” were enjoined, and James E. Boyd had actual 
notice of such injunction. He was mayor of the city, and 
as such in pnrsuance of the purposes and policy of the 
city he gave such directions to the chairman of the board 
of public works of the city as led to the doing by other 
servants of the city of the things which McHugh and 
McGavock and their servants were enjoined from doing, 
In doing this the mayor may have laid the city liable to 
the’owner of the horse railroad in damages, or he may be 
personally liable for such damages. But in either event 
“such liability®an only be asceriained and damages col- 

lected by due course of law. ; 
I shall not quote authorities but cite the following as 
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bearing on the point involved: The People v. Compton and 
others, 1 Duer (N. Y.), 555 (of op.) Sage and others v. 
Quay, 1 Clarke’s Chancery, 242. Rapalje on Contempt, 
§ 47, p. 62. Batterman v. Finn, 32 Howard’s Pr., 501. 
State v. Cutler, 13 Kan., 131. Joyce on Injunc., vol. 2, 
p- 1827. Vanzant v. The Ang. Ain. Co.,2 McCrary, 643. 
Haight v. Lucia and another, 36 Wis., 355. 

A careful consideration of these authorities and others 
leads me to the conclusion that the district court erred in 
its judgment that the plaintiff in error was guilty of a con- 
tempt of its authority in directing the chairman of the 
the board of public works of the city to remove the track 
of the horse railroad for the purpose of proceeding with 
improvement of the street in question. Had the plaintiff 
in the original case desired to bind the city and its officers 
as well as the contractors by his proceedings in injunction: 
he should have made the city a party to this suit. Until 
that was done it may be doubted whether the mayor was 
not excusable for looking alone to what he conceived to be 
the public interest of the city. And a proceeding for con- 
tempt in violating an injunction being in its nature crim- 
inal, the rules of construction applicable to criminal pro- 
ceedings must yovern it. 

The judgment of the district court is reversed and the 
proceeding dismissed. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 


JANUARY TERM, 1886. 135 


Post v. School District. 


Aveustus F. Post, PLAINTIFF IN ERROR, V. SCHOOL 
Disrricr No, 10, Gace CounTY, DEFENDANT IN 
ERROR. 


1. Evidence: LOST PAPERS: SECONDARY EVIDENCE. Whereitis 
sought to prove by a member of a law firm after its dissolution 
that he has made search for certain instruments sent: to the firm 
and that he cannot find them, in order to admit secondary evi- 
dence of their contents it must be made to appear that he re- 
tained the possession of the same, and that search was made in 
such places as the instruments, if in existence, in all probabil- 


, ity would be found. 


2. School District Bonds. Where the execution and validity 
of certain school bonds were denied; Held, That unless there 
was some proof of their issue, sale, or ratification by the dis- 
trict, the court should direct a verdict for the defendant. 


Error to the district court of Gage county. Tried 
below before Broapy, J. 


S. J. Tuttle, for plaintiff in error. 
L. W. Colby and Hazlett & Bates, for defendant in error. 
MAxwWELL, Cu. J. 


This action was brought in the district court of Gage 
county upon two instruments purporting to be the bonds 
of School District No. 10 of that county. The following 
is a copy of one of the instruments : 

“State of Nebraska, county of Gage, School District 
No. 10, redeemable after one year and payable five years 
from date, authorized by vote May 11, 1871, total amount 
of bonds $2,000. It is hereby certified that School Dis- 
trict No. 10 of Gage county, in the State of Nebraska, is 
indebted to the bearer in the sum of one hundred dollars, 
redeemable at the pleasure of said district after the 1st 
day of July, 1872, and payable at the office of the treas- 
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urer of said district on the ist day of July, 1876, with 
interest from the Ist day of July, 1871, inclusive, at 10 
per cent per annum, payable on the Ist day of July in 
each year on the presentation of the proper coupon hereto 
attached. 

This debt is authorized by vote of said district, taken 
May 11th, 1871, under an act of the state of Nebraska, 
entitled an act to establish a system of public instruction 
for the state of Nebraska, approved February 15th, 1869. 


No. 18. (Signed) Tuomas M. Sreriny, Moderator, 
Ira Dixon, Treasurer, 
G. T. Loomis, Director, 

District Officers, Gage County, Nebraska.” 


The second instrument is numbered 20 and is in sub- 
stantially the same form as tle preceding. To this peti- 
tion the school district filed an answer in which “it denies 
each and every allegatiou in said petition contained, and it 
denies that said defendant ever voted, made, signed, exe- 
cuted, or delivered said bonds,” ete. On the trial of the 
cause the jury found a verdict for the defendant, and the 
court dismissed the action. The errors relied upon in this 
court are the giving and refusing of certain instructions. 

The attorneys for the defendant contend that there was 
not sufficient evidence to entitle the plaintiff to recover and 
that he was not injured by the instructions given and re- 
fused. The bonds sued on were not offered in evidence. 
It is claimed that they are lost. The proof of loss is as 
follows: In July, 1876, the plaintiff’s attorneys sent the 
bonds in question to a law firm at Beatrice. This firm 
seems to have brought an action on said bonds in the county 
court of Gage county. Afterwards the action was dis- 
missed before judgment, for'some cause that does not ap- 
pear. The law firm was afterwards dissolved, one of the 
partners remaining and the other removing to another 
state. The resident partner testified that he supposed they 
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(the bonds) were in his safe until a short time before the 
trial; that he did not remember having seen them since 
1878. The time when his partner left does not appear, 
nor is there any proof as to what disposition was made of 
the business of the firm. This certainly is not sufficient 
to prove the loss of the instruments. Where a paper is 
shown to have been in the custody of a certain person or 
may be presumed to have been in his possession he must 
in general be called and sworn to account for it if within 
the reach of the process of the court. 1Greenleaf Ev., 558. 
The degree of proof required is merely to establish a rea- 
sonable presumption of the loss of the instrument, and 
that the party has in good faith exhausted in a reasonable 
degree all the sources of information and means of discov- 
ery which the nature of the case would naturally suggest 
and which were accessible to him. 1 Greenleaf Ev., § 
558. For aught that appears the original instruments 
may have been returned to the plaintiff or may be in the 
possession of the absent attorney. 

In Judson v, Eslava, Minor (Ala.), 71,an attorney testified 
that he filed a note among the papers in a cause, and that 
he had since searched and could not find it; that the last 
he saw of it it was in the possession of one H. T.; it was 
held that without some effort made to obtain the testimony 
of H. T., or some excuse for not having done so, secondary 
evidence was not admissible. 

In the case at bar no doubt there was a sufficient cause 
for dismissing the action in the county court in 1876. So 
far as appears there was no necessity for the law firm at 
Beatrice to retain the possession of the instruments after 
the dismissal of the action. It is not shown that the mem- 
ber of the firm who testified retained possession of the 
law office and business of the firm, or that he has had pos- 
session of the instruments since the dissolution—in other 
words, that his office was the proper place to make a search. 
There was not sufficient proof of loss, therefore, to admit 
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secondary evidence of the contents of the instruments. 
Their production seems to have been especially necessary 
from the fact that their genuineness is denied, and the testi- 
mony fails to show that they have been recognized by the 
district in any manner or form, either by their sale, receipt 
of the purchase money, levy of a tax for their payment, 
the payment of any interest thereon, or that the district 
issued them. Some proof certainly was necessary on some 
of these points, under the issue made by the pleadings, to 
entitle the plaintiff to recover. The court would have 
been justified, therefore, in directing a verdict for the de- 
fendant, and there was no question to submit to the jury. 
The judgment isclearly right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Boruineton & Missourt RIVER RAILROADIN NEBRASKA, 
PLAINTIFF IN ERROR, V. MARTHA CROCKETT, AD- 
MINISTRATOR, DEFENDANT IN ERROR. 


1. Railroad: LIABILITY FOR INJURY TO EMPLOYE. The under 
boss of a gravel train gang was directed by his immediate supe- 
rior to take men and dig out a car which had been partly cov- 
ered and derailed by a fall of gravel from a high bank near by, 
and in pursuance of such order proceeded to dig out the car, and 
while s0 employed was killed by the embankment caving in. 
Prior to that time the custom had been to station a watchman 
to give notice to the workmen of danger from the falling bank, 
which was omitted on that occasion. Held, That the company 
was liable. 


The conductor of a gravel train on a railroad, 
with a gang of men under his immediate control, in the employ 
of the railroad company, is, as to such men, the vice-principal 
of the railroad company and not a fellow servant. 
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A sub-boss under the immediate control and 
direction of the conductor or the person in charge of a gravel 
train is not, as to such conductor or person in charge of the 
train, a fellow servant. 


Error to the district court of Lancaster county. Tried 
below before Pounn, J. 


Mar quett & Deweese, for plaintiff in error, 


Sawyer & Snell and J. R. Webster, for defendant in er- 


ror. 
MaxweELt, Cu. J. 


An opinion was filed in this cause at the last term of the 
court, judgment being reversed for want of a material alle- 
gation in the petition. 17 Neb.,574. Afterwards the parties 
entered into a stipulation that the petition be amended and 
the cause again submitted, either party to have leave to file 
an additional brief. The action is brought by the plaintiff, 
the mother of Clayborn Crockett, as administratrix of his 
estate, to recover damages for his death, caused by the caving 
of an embankment at a gravel pit where he and others 
were at work for the railroad company. The plaintiff be- 
low (defendant iu error) claims to have established two 
propositions by the evidence, which she alleges are suffi- 
cient to sustain the verdict. First, That Crockett was 
under the control of one Wyatt, and was ordered by him 
to shovel out a certain car near the embankment, which 
car had been partially covered up and derailed by a fall of 
earth ; and Second, That it had been customary to place a 
watch at or near the bank to give warning when it was 
apparent that it was about to fall, which precaution was 
omitted on this occasion. 

It is contended on hehalf of the plaintiff in error that 
neither of these propositions is supported by the evidence. 
This will require an examination of the testimony. 
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It appears from the testimony that for some months prior 
to Nov. 18, 1881, when the accident occurred, Clayborn 
Crockett had been in the employ of the railroad company 
as under boss of the shovelers of a gravel train, which at 
the time of the accident was being Joaded with gravel at an 
embankment near Milford to be carried to Lincoln; that 
an ordinary day’s work was sixty cars, which required 
three trips; that the embankment in question is about a 
mile and a half east of Milford, and on the south side of” 
the track, and is reached by a spur or side track from the 
main line, the bank at the highest place being from 20 to 
30 feet in height; that on the day the accident occurred a 
number of the hands were absent—the exact number does 
not appear, and there seems to have been an attempt on 
the part of the conductor (Wyatt) to accomplish the usual 
amount of work ; that before noon there was a fall of earth 
from a high part of the bank, which struck one of the flat 
cars and partly buried it and threw one end off the track. 

The attorney for the plaintiff in error who argued the 
case insists that there is no evidence to show that Wyatt 
ordered Crockett to shovel out the car and get it on the. 
track. 

One Jerry Wilson testified as follows: 

Q. State to the jury, if you know, how Clayborn came. 
to go there to unload that car. 

A. It was a custom when we got in a pinch for Mr. 
Wyatt to help us out. 

Q. This Wyatt was in sede of the train? 

A. Yes. 

Q. And Clayborn had charge of the men? 

A. Yes, Mr. Wyatt was a piece off getting a tie to bear 
the car on the track when it fell. 

Q. How far off had he gone? : 

A. Fifty or a hundred yards. When he started away 
he said to Clayborn, go in and get that car out as quick as. 
you can; hg always said to Clayborn go and do so and so. 
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One Calvin J. Montgomery testifies: ‘‘ After that bank 
had fallen in the morning the same day John Wyatt 
(six or seven of the cars were loaded) told Clayborn to. 
take those men and go there and clear up the tracks and 
get the cars ready by the time the Milford train came. 
Clayton did so and he worked there till dinner ; after din- 
ner he came back and he said to go and take some men 
and go back and clear the tracks; he was digging under 
the trucks and the bank caught him in this way (witness 
illustrates the position); the bank was on the south side: 
and the track on the north side; before dinner we did not 
finish clearing out; after dinner he (Wyatt) told him to- 
take some of the men and clear it and he would go and 
get a tie; he (Wyatt) went to the tool box and gota tie 
and had it on his shoulder, and before he got back the- 
accident occurred.” 

8. Black testified as follows: 

Q. What happened to one of the cars that day? 

A. The bank had fallen down on it and knocked one- 
end of the car off the track. 

Q. What was being done that day ? 

A. Dug out part of it. 

Q. Who dug it out? 

A. The men working for Crockett. 

Q. How did it come that these men and Crockett were: 
digging it out? 

A. Wyatt told them to. 

Joseph Carter testified : 

“In the forenoon there was a part of the bank fell 
down and broke the brake, and then we were shoveling 
that out so that we could get the train out at the usual 
time.” 


Q. Who told you to shovel out that car? 

A. Wyatt. 

Q. Whom did he tell? 

A. All of us. @ 
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Q. Did he tell any particular person ? 

A. He told Mr. Crockett. 

J. Mitchell testified : 

Q. You may tell the jury who were at work there at 
the car next to the bank where the accident happened at 
the time? 

A. Myself, this Mr. Crockett—he was in the center of 
the car next to the bank—and there was another man, 
Robert Reed; we were the only three men engaged in 
there at that time; the rest of the men were loading up 
the other cars. 

Q. How did you come to load that car? 

A. There were four or five more cars below that had 
been loaded ; this car we commenced loading it in the 
morning; it was very cold that morning; we did not fin- 
ish loading it, because about eleven o’clock the bank caved 
in there and had knocked it partially off the track and 
broke the brake wheel. In the afternoon when the men 
were called out and had gone to work Mr. Wyatt I believe 
gave orders to some of them to finish loading the car, and 
none of them would agree to Joad it except us two men; 
they were afraid that the bank would cave again; but 
myself and another man and Mr. Crockett were at the 
upper end of the car and Mr. Wyatt was down there, and 
he left our car and went to Crockett; I don’t know what 
he said ; anyhow Crockett came down and pitched in. 

* * * * * * 
Deweese: You did not hear what he said to Crockett? 
A. No. He came down immediately, and he was en- 

gaged in helping us load that car. We had been loading 
it I believe for three-quarters of an hour before the bank 
caved in. 

Q. The second time? 

A. Yes, that was the second time. 

Mr. Wyatt, called as a witness by the plaintiff in error, 
testified on cross-examination as follows: 
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Q. At the time of this accident where were you when 
the tirst fall of dirt occurred on that day? 

A. Iwas about two cars from the men where the dirt. 
fell. 

Q. What direction? 

A. I was west. 

Q. What were you doing? 

A. Carrying water around for the men. 

Q. Then what did you do when the dirt fell? 

A. Idon’t remember that I did anything in particular. 
Well, I moved a part of the men from the other side across. 

Q. What did you do then? 

A. Then told Crockett that we would have to clear: 
the dirt from the car and get it on the track when the en- 
gine came. 

“Q. Did he proceed to clear up the dirt? 


» 
OPOPOPOPOPOS por 


Crockett and two men. 
You said that “we.” 
I meant that the dirt would have to be cleared 


Did that mean yourself? 

It did if I had to go there. 

Did you go? 

No, sir. 

Did he go? 

‘Yes. 

Did you tell him to take men? 

He had the privilege himself to take men. 
Did you tell him to go and clear the cars? 
No, sir. 

Was that the manner in which you were accus-- 


tomed to give your orders there? 


A. 
Q. 
A. 


Not at all times. 
But on this day that is the way you spoke? 
Yes, as a general thing I speak that way, that we- 


would have to do so and so. 
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He also testifies that the effect was that of a command 
—to go and do what was required. 

There is a great deal of other testimony by the same wit- 
nesses tending to show that just before the accident Wyatt 
directed Crockett to clear the dirt away from around the 
car which had been derailed, and that while thus engaged 
the bank caved and fell on him, causing his death. 

The objection that the testimony is not sufficient on that 
point to warrant the verdict is not sustained. 2d. That 
the testimony fails to show that it had been customary to 
keep a watchman to notify the shovelers that the bank was 
about to fall, and at the time of the accident this precaution 
had been omitted. 

Joseph Carter testifies on that point as follows: 

Q. State to the jury what had been the custom of the 
company about protecting the employes from danger re- 
sulting from caving in, if anything? 

A. Always up to that time there was some one on the 
bank watching and seeing if there was any danger; and 
if there was any danger there was always notice given, so 
we got out of the way in time and none were burt. 

Q. Who would station them up there? 

A. -Mr. Wyatt. 

Q. Had anybody been stationed up there to watch and 
give warning this day of the accident ? 

A. No, sir, nobody was there that day at all. 

In this the witness is corroborated by nearly all the 
others. 

Mr. Wyait testifies on cross-examination as follows: 

Q. That was your custom, to go along there and when 
it became dangerous to tumble the bank down? 

A. When we got through the gravel we threw the 
bank. If we thought there was danger we would throw 
the bank. ; 

Q. You would in both cases? 

A. Yes. 


JANUARY TERM, 1886. 145 


B. & M. BR. R. Co. v. Crockett. 


Q. Would you have men stationed up there on the 
bank if it was dangerous? 

A. Not on the top of the bank. 

Q. Anywhere else? 

A. On the top of the cars. 

Q. Did you ever perform that duty? 

A. Jhave. 

Q. And you would undertake to give warning to the 
men if there was danger? 

A. Yes. 

Q. You would take a position on the cars, and if you 
saw any cracks you would tell the boys to get out? 

A. IfI saw any move in the bank, yes, sir. 

Q. On this day you were not watching the bank ? 

A. Was not at the time the bank fell, or had not been 
that day. 

There is no proof whatever that Crockett knew that there 
was no one watching the bank. The position was a dan- 
gerous one, and this seems to have been known to Crock- 
ett, but with a watchman to give warning that the bank 
was about to fall, one of the witnesses testifies that the 
shovelers could get upon the flat cars and escape injury. 
Had the usual watch been kept, this accident probably 
would not have occurred. There is sufficient proof of neg- 
ligence, therefore, to sustain the verdict. But it is said 
that Crockett was a fellow servant with Wyatt, and that 
the servant assumes all the risk of danger that is apparent. 

This question was before this court in C., St. P., I & 
O. R. R. Co. v. Lundstrom, 16 Neb., 254. In that case 
it was held that a conductor of a construction train on a 
railroad, with a gang of men engaged to work as day la- 
borers for the railroad company, but under the immediate 
orders of such conductor, is as to such men the vice princi- 
pal of the railroad company, and not a fellow servant of 
such men. And an act of gross negligence on the part of 
such conductor, whereby the lives of such men were placed 

10 
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in jeopardy while working under his immediate orders and 
direction, and one of them was killed, was the negligence 
of the company, for which it was liable. That case was 
ably argued, and the attorneys in the case furnished elabo- 
rate briefs, which contained references to the leading au- 
thorities up to that time, and the decision was not reached 
until the authorities pro and con had been carefully consid- 
ered ; and now, after the lapse of one and a half years, we 
see no reason to change our decision. That decision, there- 
fore, will be adhered to, and it is decisive of this case, 
Here, Crockett, although an under boss of the hands, was 
under the immediate direction of Wyatt, who was the re- 
sponsible head and represented the company. So far as the 
necessity of obeying Wyatt was concerned Crockett seenis. 
to have been in precisely the same condition as any of the 
other workmen. To all intents and purposes he was one 
of them. The testimony tends to show that Crockett was 
an intelligent colored man, about twenty-four years of age; 
that he was sober, industrious, and, so far as appears, a 
man of good character in all respects ; that the plaintiff was 
largely dependent upon him for support, and that he was 
in the habit of remitting to her from $15 to $25 each month 
from his wages. The verdict was for $925, a sum that 
would seem to be much less than the plaintiff’s damages ; 
but as no complaint is made on that ground it cannot be 
considered here. Upon the whole case we find no error in 
the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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J. H. McMurtry anp Joun S. GREGORY, PLAINTIFFS 
IN ERROR, V. THE STATE of NEBRASKA, DEFENDANT 
IN ERROR. 


1. Bill of Exceptions. Affidavits used in the trial court to be 
available for a review of the question in the supreme court 
must be embodied in a bill of exceptions. 


2. Default: JUDGMENT. Where an answer or other pleading of a 
defendant is properly on file no judgment by default can be 
entered against him. 


3. Answer: AMENDMENT. An answer filed in the district court, 
but entitled ‘‘in the county court,’”’ is amendable, and if appli- 
cable to the petition cannot be disregarded. 


Error to the district court for Lancaster county. Tried 
below before Pounp and MITCHELL, JJ. 


‘John 8. Gregory, for plaintiffs in error. 
William Leese, Attorney General, for the state. 
MaxwELL, Cu. J. 


This action was brought on behalf of the state to re- 
cover from McMurtry and Gregory the sum of $300 and 
interest upon a contract entered into by them with the 
board of public lands and buildings, “ whereby it was agreed 
that for and in consideratiou of the title and ownership of 
all the material then in said capitol building to be trans- 
ferred by this plaintiff to said defendant Gregory the said 
Gregory agreed to take down and remove all the material 
in said capitol building at his own expense and pay the 
plaintiff (below), the state of Nebraska, within 60 days 
from the 5th day of June, 1883, the sum of $300.” 

A copy of the contract is set out in the petition. It is 
also alleged that McMurtry and Gregory signed a bond in 
penal the sum of $15,000, conditioned that said Gregory 
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should faithfully perform the conditions of said contract, 
and that he has failed to pay said sum of $300, ete. 

To this petition McMurtry and Gregory filed separate 
answers. On the trial of the cause in the county court 
judgment was rendered in favor of the state. McMurtry 
and Gregory then appealed to the district court. They 
therenpon filed an answer on which is the following in- 
dorsement: 

“The State of Nebraska vs. John 8. Gregory et al. 
County Court, files —. Clerk’s office, district court. Filed. 
Oct. 18, 1884. E. R. Sizer, Clerk D. C.” 

On the 27th of February, 1885, while the answer above: 
referred to was on file, the court entered judgment by de- 
fault in favor of the state for the sum of $331.50. After- 
wards, on March 2d, the defendants below filed a motion 
to set aside the default and for leave to answer. This. 
motion was supported by the affidavit of John S. Gregory,. 
and was opposed by that of N. C. Abbott. The motion 
was overruled. 

The affidavits referred to are in the record, but are not 
embodied ina bill of exceptions, and a motion is now made 
to strike them from the files on that ground. The motion 
must be sustained. The rule is that affidavits used in the 
trial court to be available in the supreme court must be 
preserved in a bill of exceptions, Ray v. Mason, 6 Neb., 
102. Oredit Foncier v. Rogers, 8 Id., 36. Aultman v. 
Howe, 10 Id., 10. Oliver v. Sheeley, 11 Id., 522. Dor- 
rington v. Minnick, 15 Id., 398. Dolen v. State, 15 Id., 
405. Empkie v. McLean, 15 Id., 629. 

The court, however, had no authority to render judg- 
ment by default while there was an answer of the defend- 
ants below on file. A party who has answered, unless out 
of time and without leave, isnot in default. The fact that 
the answer was entitled in the county court, where it was 
apparent that it was intended to answer the cause of action 
set up in the petition did not authorize the court to disre-- 
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gard it. The title was amendable. So long as an answer 
or other pleading of a defendant is properly on file no 
judgment by default can properly be entered against him. 
To authorize a default the answer or other pleading must 
be disposed of by motion, demurrer, or in some other 
manner. The court therefore erred in rendering judg- 
ment by default against the plaintiffs in error while their 
auswer was, so far as appears, properly on file. The 
judgment of the district court is reversed and the cause 
remanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTE or NEBRASKA, EX REL. OMAHA HorsE RAILWAY 
CoMPANY VY. THE JUDGES OF THE Districr Court 
IN AND FOR DouGauas County. 


Mandamus: suUPERSEDEAS BOND. Where a peremptory writ of 
mandamus was granted by the district court against a street 
railway company to compel it to run cars over a certain portion 
of its line, and the railway company sought to have the judg- 
ment reviewed in the supreme court and to compel the district 
court to fix the amount of the supersedeas bond; Held, That 
there was no provision of the statute requiring such court or 
judges to fix the amount of the undertaking in such case, 


ORIGINAL application for mandamus. 
‘George E. Pritchett, for relator. 

John L. Webster, for respondents. 
MaxweELL, Cu. J. 


This is an application for a peremptory writ of man- 
damus to compel the judges of the district court of Doug- 
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las county to fix the amount of the supersedeas bond to 
be given by the relator in order that a certain judgment 
compelling it to run its cars over a certain portion of its 
line may be stayed until it can be reviewed in the supreme 
court. 

It is alleged in the affidavit on which the application is 
made, “that said court refused, and still refuses, to fix the 
amount in which a supersedeas bond should be given by 
said respondent in said proceedings, or the form thereof, 
and refused, and still refuses, to permit said respondent to 
supersede said writ and judgment upon proceedings in 
error to the supreme court to review the same, giving as 
the only ground for such refusal that the law does not pro- 
vide for a supersedeas upon error to the supreme court in 
mandamus cases.” ss 

The attorney for the respondents has filed an affidavit 
wherein he alleges that the respondents refused to fix a 
supersedeas bond, for the reason that the Omaha Horse 
Railway Co. were not entitled to supersede the judgment 
and final order in said cause, and that there was no law 
requiring them to fix the amount of a supersedeas bond in 
said cause; and that said refusal was not made on the sole 
ground that there was no law providing for supersedeas 
bonds in mandamus cases in general 

Sec. 588 of the code provides for a supersedeas—lIst, 
When the judgment or final order sought to be reversed 
directs the payment of money, in which case the under- 
taking is required to be in double the amount of the 
judgment or order; 2d, When it directs the execution of a 
conveyance or other instrument the court or judge is re- 
quired to fix the amount of the undertaking; 3d, When the 
judgment or final order directs the sale or delivery of real 
property, the court or judge is required to fix the amount 
of the undertaking 

There are other provisions to which it is unnecessary to 
refer. 
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Sec. 582 provides that ‘a judgment rendered or final 
order made by the district court may be reversed, vacated, 
or modified by the supreme court for errors appearing on 
the record.” This would seem to include a final judgment 
awarding a peremptory writ of mandamus, and no doubt 
it does; but the provisions for a supersedeas are not as 
broad as those for the review of judgments on error. No 
doubt the district court, in the exercise of its equity powers, 
may, in a case not provided for in the statute, where great 
hardship or wrong would be the result of enforcing the 
judgment or final order before the cause was reviewed in 
the court of last resort, fix the amount of tie undertaking 
and cause a stay of proceedings. But that question is not 
before the court 

The relator seeks to compel the defendants to fix the 
amount of the undertaking because the statute makes it 
their duty to do so, and it has a right to enforce the per- 
formance of that duty. The final judgment was that the 
relator should run cars over a certain portion of its road. 
The right to review such a judgment on error is undoubted, 
but the authority of the judges to fix the amount of super- 
sedeas to stay the judgment in such a case is not conferred 
by statute. The writer has spent considerable time in the 
examination of authorities, but has been unable to find a 
single case where the question involved was similar to that 
under consideration in which a supersedeas was granted. 

In People v. Throop, 12 Wend., 183, the cashier of a 
bank refused to permit a director, who it was claimed was 
hostile to the bank, to inspect the discount book, and the 
board of directors afterwards passed a resolution exclud- 
ing such director from such inspection. The court, upon 
the return to a rule to show cause, granted a peremptory 
writ of mandamus to compel the cashier to permit an in- 
spection of the book, but no stay of proceedings seems to 
have been granted 

In People v. Steele, 1 Edmund’s Select Cases, 505, it was 


152 SUPREME COURT OF NEBRASKA, 


Hellman v. Spielman. 


held that the writ of error did not operate as a stay of ex- 
ecution, and the same rule seems to prevail in South Caro- 
lina. Pinckney v. Henegan, 2 Strob., 250. High Ex. Rem., 
§ 557. Indeed, in many cases where there is a refusal to 
perform a plain public duty, as to permit an inspection of 
books, operate a railway, etc., the judgment should not be 
stayed for the reason stated in People v. Throop (page 188). 
“A delay might render nugatory the whole proceeding as 
to the relator.” As the statute does not require the de- 
fendants to perform the duty sought to be enforced, the 
writ must be denied. 


WRIT DENIED. 


THE other judges concur. 


Meryver HELLMAN ET AL., PLAINTIFFS. IN ERROR, V. 
BENJAMIN SPIELMAN, DEFENDANT IN ERROR. 


1. Amercement. In all proceedings against sheriffs or other 
officers for failure to return writs of execution, etc., the inquiry 
is permitted whether the debt could have been collected, and 
whether its collection has been prejudiced by the acts of the 
defendant. Crooker v. Melick, 18 Neb., 227. 


: DAMAGES. In such cases the actual loss snstained by the 
plaintiff in the value or availability of his security by reason 
of the act or negligence of the defendant is the measure of his 
damages. 


Error to the district court for Platte county. Tried 
below before Norvat, J. 


MoAllister Brothers, for plaintiffs in error, cited: Conk- 
ling v. Parker, 10 Ohio State, 29. Smith v. Martin, 20 
Kan., 575. 
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M, Whitmoyer and G. G. Bowman, for defendant in er- 
ror, cited: Webb v. Anspach, 3 Ohio State, 522. 


Coss, J. 


This cause arises upon a motion by the plaintiffs in er- 
ror made in the court below, on notice to the defendant, an 
ex-sheriff of Platte county, to amerce him for failing to 
return a writ of execution issued by the clerk of the dis- 
trict court of said county, and directed and delivered to the 
said defendant while acting as such sheriff. 

No answer or pleading of any kind was made or filed by 
the defendant. The matter was tried to the court, which 
found that said motion should not be sustained, and that 
said sheriff is not liable to amercement; and adjudged that 
said motion be overruled, and said cause dismissed at the 
cost of said plaintiffs, etc. The plaintiffs bring the cause 
to this court on error. 

There is but one error assigned, to-wit: ‘“ That the find- 
ing and judgment of said court is against the evidence and 
law of the case.” 

It appears from the evidence as preserved in the bill of 
exceptions that the execution, the alleged failure to return 
which constituted plaintiffs’ cause of action, was issued on 
the 17th day of June, 1881, and was returned to the clerk’s 
office on the 21st day of January, 1882. This evidence is 
not very satisfactory; the execution seems to have been 
lost ; and the return was not transcribed into the execu- 
tion docket ; but something was pasted in the docket which 
it seems indicated the date of the return as above. The 
clerk testified that the reason why he did not enter the re- 
turn in the docket was that it was too large; and the rea- 
son why he did not enter the date at the time was that the 
execution was lost. 

It also appears that the execution above referred to was 
issued against the property of E. A. Baker and H. P. Ba- 
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ker, upon a judgment then lately obtained against them in 
the district court of Platte county, in favor of Meyer Hell- 
man and Aaron Cohn; also that on the 23d day of July, 
1881, Alta A. Baker commenced an action in said court 
agaiust Benjamin Spielman, sheriff, Meyer Hellman, and 
Aaron Cohn; and in her peticion, among other things, al- 
leged that the said Meyer Hellman and Aaron Cohn had, 
on, ete., recovered a judgment against H. P. Baker and 
Eunice A. Baker, in the district court of Platte county, for 
the sum of $443.28, together with costs taxed at $11.98; 
and had, on or about the 17th day of June, 1881, caused 
an execution to issue upon said judgment, and placed the 
same in the hands of Benjamin Spielman, sheriff of Platte 
county, who, on or about the 22d day of June, 1881, lev- 
ied the same on certain real estate which she, said Alta A. 
Baker, claimed as absolute owner; and prayed an injuuc- 
tion to restrain the said sheriff from selling the same. It 
further appears that a temporary injunction was issued in 
said cause, and served on the said sheriff; and that the 
said cause was afterwards tried in said court, and the said 
injunction made perpetual. It also appears from the dep- 
osition of the said sheriff that he was unable, after thor- 
ough search and with due diligence, to find any other 
property of the said H. P. Baker and Eunice Baker, or 
of either of them, beside the said real estate the sale of 
which was enjoined as aforesaid, within his county whereon 
to levy; and neither of them had any such property to the 
best of his knowledge. Also, that upon being served with 
said injunction as aforesaid, and before the return day of 
said execution, he made his return on the said execution to 
the effect that he had made a levy on certain real estate 
which, at the time and place of making his said deposition, 
he could not describe; that he was enjoined by the court 
from selling the same; and that he left said execution in 
the office of the clerk of the court. 

There was, therefore, evidence before the trial court from 
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which it may have found that the execution was returned 
in due time, or that the injunction placed it out of the 
power of said sheriff, or of the said Hellman and Cohn, to 
collect the money called for by said execution, or any part 
thereof, from the defendants therein. 

The case of Crooker v. Melick, 18 Neb., 227, presented 
the question whether, in a proceeding to amerce a sheriff 
for failing to return an execution according to the com- 
mand thereof, he could successfully defend by alleging 
and proving that the execution debtor had no property or 
effects out of which the execution or any part of it could 
have been collected. After a thorough examination and 
discussion of the question, we came to the conclusion that 
he could, and so decided that case. Since the presentation 
of this case we have carefully gone over the ground again, 
but fail to find any good reason to change the views there 
expressed. The judgment of the district court is therefore 
affirmed. 


AFFIRMED. 


Gro. V. SUYDAM, PLAINTIFF IN ERROR, v. THE County 
oF MERRICK ET AL., DEFENDANTS IN ERROR. | 


1, Taxes: BOARD OF EQUALIZATION. The county commissioners 
sitting as a board of equalization have the power to increase, 
or diminish, the aggregate valuation of any precinct, by adding 
or deducting such sum upon the hundred as may be necessary 
to produce a just relation between all the valuations of prop- 
erty in the county ; and for such purpose, it is not necessary 
that complaint should be made or notice served. 


20—: : INCREASE OF VALUATION. But such board has 
notthe power to increase the aggregate valuation of all the pre- 
cincts, except in such an amount as may be actually necessary, 
and incidental to a proper and just equalization. 

3. —~—: An increase of $114,382.43 in an ag- 
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gregate valuation of $1,296,419.10 is a greater increase than 
can be deemed “actually necessary and incidental to a proper 
and just equalization.” 


Error to the district court for Merrick county. Tried 
before Post, J. 


A, Ewing, for plaintiff in error. 
John Patterson, for defendant in error. 
Coss, J. 


This action was brought by Geo. V. Suydam, a tax 
payer of Loup precinct, Merrick county, Nebraska, for 
himself as well as for all others, the tax payers of said 
precinct contributing to the expense of the action (over 
eighty persons), to have reviewed by petition in error the 
action of the board of county commissioners of said coun- 
ty, whilst sitting as a board of equalization of taxes for 
the year 1885, in increasing the aggregate valuation of the 
property of all the precincts of said county, as made and 
returned by the assessors thereof; said valuation as made by 
the assessors being $1,296,419.10. The said’ board, while 
so sitting, increased said valuation in the sum of $114,382.- 
43, about 93 per cent. Of this increased valuation on all the 
property of said county as returned by the assessors, $53,- 
544.70 was made upon said Loup precinct. Said increas- 
ed valuation was made arbitrarily and without notice to the 
owners thereof, and without having evidence before them 
upon which to base their said action, being merely voted 
upon by them upon motion. At the trial of said cause 
in said district court, judgment was had finding no error 
in said proceedings of said board of equalization, and dis- 
missing said petition in error, etc. 

The said plaintiff in error brings the cause to this court 
on error, and assigns the following errors to the said dis- 
trict court : 
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“1, Thecourterred in not sustaining each and every point 
in plaintiff in error’s petition in error as follows, to-wit: 

“ First, Said board of county commissioners has not and 
had not any power in law to increase as they did the aggre- 
gate of valuations of the property of all the precincts of 
said county as returned by the assessors thereof in the sum 
of $114,382.43. 

“Second. Said board of county commissioners has not and 
had not any power in Jaw to increase the valuation of said 
Loup precinct without giving notice to the owners thereof, 
by a mere arbitrary exercise of power, without having any 
lawful evidence before them upon which to base their said 
action. 

“© 2, The court erred in affirming the judgmentand pro- 
ceedings of said board of county commissioners, and in 
dismissing said petition in error, and in giving judgment 
for costs against plaintiff in error and in awarding execu- 
tion to carry into effect said judgment. 

“3. The court erred in not sustaining the errors alleged 
by plaintiff in error to the proceedings of said board. 

“4, The court erred in refusing to reverse, vacate, and set 
aside the judgment of said board of county commissioners 
in changing and increasing the valuation of Loup precinct 
and increasing the aggregate of the valuation of the property 
of all the precincts of said county as returned by the assess- 
ors thereof, as prayed for in said petition in error.” 

The two substantial errors above assigned will be con- 
sidered in the inverse order in which they are presented. 

“Second. Said board of county commissioners has not 
and had not power,” ete. The following is a copy of the sec- 
tion of statute under which the board of county commission- 
ers acted in the proceedings complained of: “The county 
board shall hold a session of not less than three nor more 
than twenty days, for the purpose contemplated in this sec- 
tion, commencing on the first Tuesday in June annually, 
after the return of the assessment books, and shall, First, 
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Assess all such lands as have been listed by the county clerk, 
and not assessed by the assessor. Said board may make such 
alterations in the descriptions, if it shall be deemed neces- 
sary. Second, On the application of any person consider- 
ing himself aggrieved, or who shal] complain that the prop- 
erty of another is assessed too low, they shall review the 
assessment and correct the same as shall appear to be just. 
No complaint that another is assessed too low shall be acted 
upon until the person so assessed or his agent shall be noti- 
fied of such complaint, if a resident of the county; Provided, 
that in the counties under township organization, that such 
application shall have been made to the town board of equal- 
ization and been rejected by them. Third, It shall as- 
certain whether the valuation of one township, precinct, 
or district bears just relation to all the townships, precincts, 
or districts in the county; and may increase or diminish the 
aggregate valuation of property in any township, precinct, 
or district by adding or deducting such sum upon the hun- 
dred as may be necessary to produce a just relation between 
all the valuations of property in the county, but shall in 
no instance reduce the aggregate valuation of all the town- 
ships, precincts, or districts below the aggregate valuation 
thereof as made by the assessors; neither shall it increase 
the aggregate valuations of all the townships, precincts, or 
districts, except in such an amount as may be actually nec- 
essary and incidental to a proper and just equalization,” 
etc. Comp. Stat., Ch. 77, § 70. 

It is difficult to conceive how there can be any two 
constructions placed upon this section. When complaint 
is made that a certain individual is assessed too low, then 
it is a condition precedent to action thereon by the board, 
that such individual owner have notice of such proceeding. 
But the increase of the assessment of a precinct isnot made 
upon any one’s complaint, but arises in the official mind 
and judgment of the commissioners, upon an inspection 
and comparison of the assessment rolls of the several pre- 
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cincts. The law has designated no officer or person upon 
whom notice could be served or to represent the precinct at 
such equalization. The county commissioners themselves 
are the only and proper representatives of the precinct, and 
as they constitute the board of equalization no notice need 
be served on them. Again, the language of the section 
expressly requiring notice in the one case and no mention 
being made of it in the other, it falls within the legal max- 
im “ Eupressio unius est excludio alterius.” 

The section of statute above quoted was not in force 
at the date of the opinion in the case of The South Platte 
Land Co. v. Buffalo Co.,7 Neb., 253, nor Dundy v. Rich- 
ardson Co., 8 Neb., 508, hence those cases are not author- 
ity on the question here presented. 

I think it equally clear that in equalizing the assessment 
as between the several precincts of the county, under the 
provisions of the section above quoted, the board acts upon 
the knowledge and judgment of its own members, and not 
upon the testimony of witnesses. The commissioners 
usually are, and always should be, selected for their 
thorough knowledge of the county, as well as for their 
general intelligence and probity. They are selected from 
the center and two extremes of the county, presumably for 
some reason, and I know of none other than to secure in 
the board one member of peculiar knowledge of and ac- 
quaintance with the affairs of each locality of the county. 
It must, therefore, usually be unnecessary for the board to 
call witnesses to inform it of the relative values of prop- 
erty in the several precincts of the county, but to permit 
them to do so would tend toa shirking of responsibility 
on their part unauthorized by law, and likely to be subver- 
sive of good local government. 

Upon the first point, that the board had no power to in- 
crease the aggregate assessed value of the county, ete., I 
think the language and meaning of the section equally 
clear. The duty of the board is to equalize. It has ne 
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power to raise the valuation of the one precinct and lower 
that of another, except for the purpose and the sole pur- 
pose of bringing their valuation to a common point of 
equality. When a county is divided into several towns 
or precincts, as in the case at bar, and the assessment is 
made in each by an independent assessor, it is usually the 
case that some one or more of them rate the property as- 
sessed at a maximum valuation, some at a minimum, while 
some individual or group of assessors will find the happy 
medium or true valuation. It is the duty of the board to 
find this medium, adopt it as the true standard, and raise 
the one extreme and lower the other to it, and thus leave 
the general result or common aggregate of valuation of the 
property of the whole county neither raised nor lowered, 
“except in such an amount as may be actually necessary 
and incidental to a proper and just equalization.” 

It appears from the record that Merrick county, in 
which the case at bar arose, is divided into thirty-five 
precincts. Atthe equalization now under consideration 
the assessment in none of them was deemed the medium, 
but all were either raised or lowered. The valuation of 
eleven of them was lowered $51,569.50, and of the other 
twenty-four was raised $165,951.93, leaving an increase 
or raise of the aggregate valuation of the county of $114,- 
382.43. Now can it be said that such an increase as this 
was actually necessary, and incidental to a proper and: just 
equalization? I think not, but that in making it the 
board exceeded its powers as plainly defined by statute. 

I conclude, therefore, that the district court erred in 
upholding the action of the board of equalization. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings in accord- 
ance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 
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THE SraTE, EX REL. Henry G. MECKLING, vs. HENRY 
C. JAYNES. 


1. Mandamus: JUSTICE OF PEACE: PLEADING. Upon an ap- 
plication for a mandamus by a person who has duly received a 
certificate of election to the office of justice of the peace to 
compel the delivery to him by the late incumbent of said office 
of the dockets and papers appertaining thereto, the cause of ac- 
tion necessary and proper to be set out in such application con- 
sists solely in his having been canvassed in, declared elected, 
awarded a certificate of election, taken the oath, and given the 
bond required by law, and the respondent having refused or 
failed to deliver up to him such dockets, papers, etc., on de- 
mand. 


2. 


ANSWER. To such application or relation 
nothing may be properly pleaded in answer which does not 
deny or put in issue some or all of the above facts. 


ORIGINAL application for mandamus. 

T. D. Cobbey, for relator. 

P, E. Winters and E. N. Kauffman, for respondent. 
Coss, J. 


This case arises upon the application of H. G. Meckling, 
relator, for a peremptory mandamus against H. C. Jaynes, 
respondent, commanding him to turn over and deliver to 
the said relator all the books and papers pertaining and 
belonging to the office of the justice of the peace of the 
precinct of Wymore, Gage county. 

The relator sets out in his relation, or petition, that on 
the 8d day of November, 1885, he was, aud is, a resident 
of Wymore precinct, Gage county, and was on the day last 
above stated elected to the ottice of justice of the peace in 
and for said precinct; that at the general election held on 
said day, there were two justices of the peace to elect in 

11 
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and for said precinct, and were four candidates therefor, 
that at the general election held in and for said precinct in 
the year 1883, H. C. Jaynes (respondent) and C. A. Burn- 
ham were elected justices of the peace in and for said pre- 
cinct; that they each qualified and have since said date 
been the acting justices of the peace in said precinct; that 
at the election held in and for said precinct on the 3d day 
. of November, 1885, of the said four candidates for said 
offices, said 

C. A. Burnham received 204 votes, 

The relator received 196 votes, 

Jesse Cochran received 180 votes, 

And the respondent received 161 votes, 

according to the canvass of said votes by the county board, 
and that certificates of election were duly issued and de- 
livered to the said C. A. Burnham and to the relator ; that 
relator has made and executed his bond, which has been 
‘duly approved, and has taken the oath of office as provided 
by law, and that on the 7th day of January, 1886, the re- 
lator demanded of the said H. C. Jaynes, whom he was 
elected to succeed, all of the books and papers belonging 
and pertaining to said office, and that the same was refused, 
ete. 

The respondent, by his answer, alleges that he is an 
elector of the city of Wymore, which is and has been since 
the 1st day of April, 1884, a city of the second class, formed 
under the general laws of the state; that at a general elec- 
tion held in and for said town of Wymore on the 3d day 
of November, 1883, the respondent and C. A. Burnham 
were duly elected justices of the peace, in and for said town 
of Wymore, to hold their respective offices for the term of 
two years and until their successors were duly elected and 
qualified; that each of the last above named persons, at the 
time of said election, was a legal and qualified elector and 
a resident of the said town of Wymore, and each of said 
persons accepted said office and qualified, and entered upon 
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the exercise and discharge of the duties of said offices; that 
at the general election of justices of the peace and other 
officers in said city held in accordance with the provisions 
of law (Nov. 8, 1885), said C. A. Burnham was re-elected 
to his office, and that the relator herein claims to have 
been a resident of said city, and to have been elected to said 
office of justice of the peace heretofore and now held by 
the respondent, but that said relator did not receive a plu- 
rality of the legal votes cast at said election, and was not 
elected to said office; yet the board of canvassers, the judges 
of election, issued a certificate of election to him, certifying 
that he was elected thereto. That the respondent contests 
the said alleged election of said H. G. Meckling, relator, 
to said office, upon the grounds as follows, to-wit, that the 
said H. G. Meckling was not, at the date of said election, 
a resident and qualified elector of said precinct, but on the 
contrary was at the date aforesaid living in Barnstown pre- 
cinct; that of the 196 votes cast at said election, and 
counted for said relator, a large number, to-wit, 40 votes, 
were illegally printed, distributed, cast, and counted, con- 
trary to chapter 43 of the Session Laws of 1883, entitled 
“ An act to prevent fraud at elections and to provide pun- 
ment therefor,” Comp. Stat., ch. 26, sec. 115, in that the 
said ballots were headed and designated by the heading 
“Republican ticket,” but contained printed thereon in place 
of the name of H. C. Jaynes, respondent, whose name is 
printed on the regular ballot having such heading, the name 
of H. G. Meckling, relator, whose name is not found on the 
regular ballot bearing such heading; that without the aid 
of said illegal votes, the said H. G. Meckling would not 
have a plurality of the total number of votes cast at said 
election for said office of justice of the peace, ete. 

To this answer the relator filed a general demurrer, upon 
which the cause was submitted. 

At the hearing, and upon a superficial discussion of the 
case in the consultation room, the writer was inclined to 
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think that to issue a mandamus on the case made, would 
be to enforce the perpetuation of a confessed fraud on the 
law; but upon more mature reflection, and an examination 
of cases cited by counsel and others, I am satisfied that it 
would involve no such absurdity. 

A demurrer admits the truth of such facts as are properly 
pleaded in the pleading demurred to, and such only. The 
allegations of the said answer, that the relator was not at 
the date of said election a resident and qualified elector of 
the city of Wymore, that he was not at said election elected 
to the office of justice of the peace, and that of the 196 
votes cast at said election and counted for said relator, a 
large number, to-wit, forty votes, were illegally printed, 
distributed, cast, and counted, contrary to the provisions of 
the statute therein referred to, and that without the aid of 
said illegal votes thesaid relator would not have a plurality 
of the total number of votes cast at said election, were none 
of them well pleaded in the said answer ; nor did they or any 
of them constitute a defense to the relator’s cause of action. 
The relator’s cause of action consists solely in his having 
been canyassed in, declared elected, awarded a certificate of 
election, taken the oath, and given the bond required by 
law, and the respondent having refused or failed to deliver 
up to him the books, papers, and furniture of the office, on 
demand. It was quite unnecessary for him to have alleged 
any other facts than these in his relation, nor would the 
denial and disproving of any other facts by the respondent 
defeat the action. It is stated as the law, in a standard 
work on this brauch of the law, as follows: “Upon the ap- 
plication for a mandamus, the court will not go behind the 
certificate of election and try the relator’s actual title. It 
is, therefore, wholly immaterial whether the relator was 
eligible to the office in question, or whether he was duly 
elected thereto, since to try such issues would be to deter- 
mine the title upon proceedings in mandamus, which the 
courts will never do.” High on Ex. Leg. Rem., 74-5; 
and this is the law of the courts generally. 
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The remedy by contest or that by quo warranto are 


neither considered adequate, for the reason that they are both 
directed to the title to the office itself, and in the nature of 
things usually consume considerable time, while the pur- 
pose of this proceeding is only for the present. 


A peremptory mandamus will therefore issue as prayed. 


WRIT AWARDED. 


THE other judges concur. 


5 


J. E. VANDERLIP ET AL., PLAINTIFFS IN ERROR, V. 


Louris P. DERBY ET AL., DEFENDANTS IN ERROR, 


1. Liquors: CONSTRUCTION OF STATUTE. The provisions of sec- 


3. 


tion 3, chapter 50, of the Compiled Statutes of 1885, by which 
it is provided that upon an objection, protest, or remonstrance 
being filed against the issuance of a license to sell intoxicating 
liquors, the county board, city council, or village trustees shall 
appoint a day for hearing the case, is mandatory, and the board, 
council, or trustees have no authority to issue a license without 
appointing a time for hearing a remonstrance filed and investigat- 
ing the same. 


PRACTICE IN ISSUANCE OF LICENSE. Where a petition 
is filed asking a board having authority to issue a license to sell 
malt, spiritnous, and vinous liquors, and a remonstrance is filed 
in opposition thereto, in which it is charged that during the year 
last passed the petitioner had violated certain provisions of chap- 
ter fifty of the Compiled Statutes of 1885, the board has no right 
to issue the license but must appoint a time for hearing the re- 
monstrance if the allegations are sufficiently specific. 


REMONSTRANCE AGAINST LICENSE. The village clerk 
is the clerk of the board of village trustees. A remonstrance 
filed in the office of such clerk is ‘‘filed in the office where the 
application is made,”’ and is sufficient. 


TIME OF FILING REMONSTRANCE. Where an 
application is made to a board for license to sell intoxicating 
liquors and notice thereof duly given, remonstrances and objec- 
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tions to the issuance of the license may be filed at any time 
before the license is granted. The time for the filing of remon- 
strances is not Hmited to within two weeks after the filing of the 
application for license. 


Error to the district court for Lancaster county. Tried - 
below before Pound and MircHe nt, J.J. 


Caldwell & Christy and L. W. Billingsley, for plaintiffs 
in error. 


L. C. Humphrey and H. D. hea, for defendants in error. 
REeEsg, J. 


This isa proceeding in error to the district court of Lan- 
caster county for the purpose of a review of a final judg- 
ment in that court, by which a peremptory writ of man- 
damus was awarded against plaintiffs in error. 

The abstracts of the record disclose the following facts, 
to-wit: Plaintiffs in error are the board of trustees of the 
village of Bennett. On the 8th day of May, 1885, George 
Brown applied to the trustees for a grant of license to sell 
liquors. Due notice of this application was given by pub- 
lication as required by law. On the 22d of May, and be- 
fore a meeting of the village board, a remonstrance against, 
and objections to the issuance of a license was filed with the 
village clerk. This remonstrance alleged that George 
Browa, the applicant, bad violated the act of the legisla- 
ture under which he was applying for a license, denied that 
he was a man of respectable character and standing, or that 
he had filed his petition as required by law, and alleged 
that during the year last past he had violated said act by 
selling liquor to habitual drunkards, minors, and upon 
Sunday, and asked an adjournment to a day when they 
would make their charges more definite. At the first meet- 
ing of the board thereafter, and before any action was taken 
upon the matter of the application and remonstrance, the 
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remonstrants appeared and presented an additional remon- 
strance, by which it was charged that the applicant sold in- 
toxicating liquors during the month of October, 1884, on 
Sunday, that George Brown was a partner of his brother 
John, who had recently been defeated before the same tri- 
bunal in an effort to procure a license in Bennett, he having 
been proven to be an unfit person, and that the effort to 
procure a license in the name of George was a fraudulent 
device, the purpose of which was to continue John in the 
saloon business in Bennett. No time was fixed for hearing 
the petition and remonstrances, but the license was issued 
at once. Defendants in error instituted these proceedings 
in the district court with the result above stated. 

The arguments of counsel on both sides have taken a 
wide range, and have discussed many questions which are 
quite interesting, and may eventually require a solution. 
But as they are not essential to the decision of this case, 
and the time at our command is limited, we will not pursue 
them. 

It is asserted that the objection contained in the first 
remonstrance, which is, in substance, a denial of the filing 
of such a petition as is required by law by the applicant, is 
based upon the fact that two of the board of trustees by 
whom the petition was to be heard, and who were required 
to pass upon it, both as to its sufficiency and as to the 
merits of the case, were signers of the petition. It isshown 
that two of the board opposed the issuance of the license 
until a proper examination could be made, and voted against 
its allowance, three voting in favor of the allowance and 
against the extension of time. If the charge is true that 
two of the members signed the petition to themselves, and 
they were of the three who voted for the granting of the 
license, we have this unusual condition of a license being 
issued by the vote of one disinterested man over the op- 
posite vote of two, for no one could claim that the two who 
signed the petition were disinterested. It is to be hoped 
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that the charge here made is a mistake. The fact that an 
official oath sits so lightly upon the conscience of any ofticer 
as to permit him thus to become a partisan in a proceeding 
before himself, is not to be believed except upon the most 
indubitable proof. 

The controlling question here presented is, did the original 
or first remonstrance contain enough to require the board 
to fix a time for its hearing? Wethink it did. Itis quite 
probable that, under the rule laid down in State v. The 
Commissioners of Cass County, 12 Neb., 54, the mere denial 
of the “ respectable character and standing” of the applicant 
would be sufficient. But however that might be, it is clear 
that the affirmative allegation that, during the year last 
past, he had violated the provisions of the liquor law of 
the state by selling liquor to habitual drunkards, minors, 
and upon Sunday, would be sufficient to demand the hear- 
ing contemplated by section three of the law regulating the 
sale of liquors. This section is as follows: “If there be 
any objection, protest, or remonstrance filed in the office 
where the application is made against the issuance of said 
license, the county (village or city) board shall appoint a 
day for hearing of said case, and if it shall be satisfactorily 
proven that the applicant for license has been guilty of the 
violation of any of the provisions of this act within the 
space of one year, or if any former license shall have been 
revoked for avy misdemeanor against the laws of this state, 
then the board shall refuse to issue such license.” Chap. 
50, Comp. Stats., § 3. 

The important question for the board to decide is, whether 
or not the applicant is a suitable person to receive the trust 
which it is proposed to confer upon him. A liberal construc- 
tion should be given to the Jaw requiring the hearing, and 
a reasonable latitude to such hearing, in order that “ the 
whole truth ” may be known. 

It is said, though not insisted upon, that the remon- 
strance should have been filed with the board, and not with 


JANUARY TERM, 1886. 169 


Vanderlip v. Derby. 


the village clerk. The village clerk is the clerk of the 
board. The filing of the remunstrance with him was 
sufficient. 

Under the rule laid down in State, ex rel., v. Reynolds, 
18 Neb., 481, it was clearly the duty of the board to appoint 
a day for hearing the case, and the decision of the district 
court in awarding the writ was correct. But had the first 
remonstrance beeu insufficient, the second one was full and 
specific, and had the majority of the board been as anxious 
to discharge their whole duty as they were to issue the 
license, they would have appointed a time for hearing the 
charges contained in the second remonstrance. This was 
presented at the first meeting after the notice had been 
given, and at the time when it was the duty of the board 
to appoint a time for hearing, ete. It was the duty of the 
board to have heard it read and acted upon it. 

It is said this remonstrance was not filed within two 
weeks of the date of the application, and therefore it was 
not filed within the time required by law. The fact that 
the village board were in session, had approved the petition 
and bond, and that the money had been paid, could make 
no possible difference. As we read the second section of 
the act in question, two weeks’ notice of the application is 
necessary. If at the end of that time there are no objec- 
tions in writing made to the granting of the license, and 
the board is in session, the license may issue. But we find 
nothing in the act which prohibits the filing of remon- 
strances at any time before the arrival of the time fixed for 
hearing the remonstrance. Indeed, the evident meaning 
and intent of the section is not to limit the time of filing 
the remonstrance providing the same is filed before the 
meeting appointed for final action. 

We therefore hold that the first remonstrance filed was 
sufficient to deprive the board of authority to issue the 
license until after the hearing provided for by the act, and 
further, that the second remonstrance was filed and pre~- 
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sented in time to require the charges to be examined by the 
board, and that it was their plain duty to appoint a time 
for such examination. Failing in this the judgment of 
the district court compelling action was correct, and is in 
all things affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Witiiam RoGGENCAMP, APPELLANT, vs. WALTER M. 
SEELEY ET AL., APPELLEES. 


Trial. In cases tried to a court without the intervention of a jury, 
the finding on questions of fact is entitled to the same respect 
in the supreme court on appeal as would be accorded to the ver- 
dict of a jury under like circumstances, and will not be inter- 
fered with unless clearly wrong. 


Error to the district court for Lancaster county. Tried 
below before MircHELt, J. 


L. C. Burr, for appellant. 
Charles E. Magoon, for appellees Kendall and Seeley. 
Harwood, Ames & Kelly, for appellees Eggleston. 


REESE, J. 


This action is for the specific performance of a written 
contract for the sale of real estate and to set aside a cer- 
tain deed executed by defendant Eggleston to defendants 
Seeley and Kendall. The real contest is as to the con- 
tents of the contract of purchase. Plaintiff embodied in 
his petition the contract, as he alleged it to be, and which 
was as follows: 
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“BENNETT, January 24th, 1884. 

“This receipt is an acknowledgment that I have this 
day sold to William Roggencamp a part of the following 
described Jand for the sum of seven hundred dollars, and 
the said William Roggencamp has paid as part payment 
one-half part of said purchase money, $350, and that I 
will within sixty days from this date have the same sur- 
veyed and make a good and sufficient warranty deed upon 
the surrender of this paper and the payment of $350, all 
of that land (except 450 feet, 100 feet wide) four hundred 
and fifty feet east of the public road of J street, Bennett, 
said land more particularly described in deeds (W. D’s.) 
from David Gray, trustee, to George W. Eggleston, made 
of date 2d day of January, 1884, and recorded January 
18th, 1884, in the county clerk’s office of Lancaster 
county, Nebraska, and one not recorded.” 

It is alleged that at the time of the execution of this con- 
tract plaintiff entered into the possession of the property 
purchased, and has tendered the balance of the purchase 
price and demanded a deed from defendants Eggleston, 
but that they have refused to convey; that on the 20th 
day of January, 1884, Eggleston bought the property 
from Gray, but that through a mistake the tract was omit- 
ted from the deed made by Gray and wife, but that it was 
understood and agreed between said Gray and Eggleston 
that the proper deed should be made within sixty days. 
On the 17th of March, 1884, Gray and wife, for the con- 
sideration of $1, deeded the land to Eggleston by quit- 
claim deed, and on the 4th of April, 1884, Eggleston, for 
the consideration of $1, deeded the land to defendants 
Seeley and Kendall, they having full knowledge of the 
plaintiff’s rights to the premises. Seeley and Kendall 
have commenced an action for the possession of the land. 
An injunction and specific performance are prayed. 

Eggleston answered, denying the execution of the con- 
tract declared upon in the petition, and alleged that on the 
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date specified in the petition he sold to the plaintiff certain 
real estate, and executed a contract therefor in writing. 
This alleged contract is exactly similar to the one set out 
in the petition, with the exception of the last clause, which 
is as follows: “Said land more particularly described in 
deed (W. D.) from David Gray, trustee, to George W. 
Eggleston, made of date of second day of January, 1884, 
and recorded January 8th, 1884, in the county clerk’s of- 
fice of Lancaster county, Nebraska.” 

The difference between the terms of these alleged con- 
tracts is the omission of the letter “s” from the word 
“deeds,” and from the letters ‘“W. D.,”? and the words 
“‘one not recorded,” from the contract as alleged by plain- 
tiff, and which for convenience we italicize in copying the 
contract as claimed by plaintiff. 

The second deed from Gray to Eggleston not having 
been executed at that time, it is claimed that the use of the 
word “deeds” in the plural, and the final words “and 
one not recorded,” show that the whole of the land con- 
veyed to Eggleston by Gray was included in the contract. 
The original contract which had been delivered to and left 
with plaintiff had been lost, and the action instituted upon 
a copy of the record, the contract having been recorded in 
the county clerk’s office. 

The question as to what the contract did really contain 
was the one important and controlling question in the case, 
as underlying all other issues involved. If the contract 
was as claimed by defendant, then no further inquiry was 
necessary, for defendant has tendered a proper execution 
of the contract according to his version of it, and upon the 
payment of the deferred payment the deed will be deliv- 
ered. If the contract was as claimed by plaintiff then the 
question of the bona fides of defeudants Seeley and Ken- 
dall might become the next important inquiry, as well as 
whether the same was with or withont notice, either actual 
or constructive. 
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Upon the first question the finding of the court was di- 
rectly and unequivocally against plaintiff and in favor of 
defendants. The first finding is a genera] one in favor of 
defendants. The second is, that on the day alleged de- 
fendant Eggleston entered into a written contract with 
plaintiff for the sale of certain land; and the contract 
made is embodied in the finding in the language as pleaded 
in defendant Eggleston’s answer. The fourth is, ‘ That 
said contract is the only contract ever entered into between 
said Eggleston and said Roggencamp concerning any of 
said lands mentioned in the pleadings in this action.” 

Applying to this case the well] established rule of law 
repeatedly declared by this court, that the findiugs upon 
questions of fact in the trial court, whether by the court 
or a jury, will not be molested unless clearly wrong, we 
must refer to the testimony for the purpose of ascertain- 
ing whether or not there is sufficient to sustain the finding. 
Upon this we are met at the outset with the claim by 
plaintiff that the contract itself was lost and could not be 
exhibited to the court. This contract would doubtless 
have proven to be important evidence, for by a careful and 
critical examination of the instrument itself it might 
probably have been determined to a certainty whether the 
letters and words were added at the time of or after the 
execution. 

Plaintiff testified that he could not read the contract, 
but that Mr. Rhea, the attorney who wrote it, read it over 
to him and it corresponded with the contract as he stated 
it, and as alleged in his petition, and that the words and 
letters referred to were in the contract when signed. 

Mr. Rhea testified that he wrote the contract between 
the parties, that it was acknowledged before him by Eg- 
gleston and was delivered to plaintiff. Afterward plain- 
tiff brought it to him to be sent to Lincoln for record, which 
he did. That the words and letters which Eggleston claimed 
were not in the contract were there when it was signed. 
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On the part of the defense Mr. Eggleston testified that at 
the time he signed the contract the word “deeds” was 
“deed,” and the words ‘‘one not recorded” were not in 
it. That he did not acknowledge it, and at that time he 
had but one deed in his possession covering the property 
sold to plaintiff, and that one was from J. 8. Gray. That 
it was at Mr. Rhea’s oftice at the time the contract was 
made, and the description of the land was taken from it, 
and that there was never anything said about any other 
land. It seems to be conceded that Eggleston had but one 
deed at the time the contract was made, for Mr. Rhea tes- 
tified that he wrote the words “ one not recorded,” because 
one deed was yet to come. There was some other testi- 
mony which seemed to corroborate the testimony and claim 
of plaintiff, while there were some circumstances which 
seemed to support the theory of the defense. ‘The reason 
of the thing is, to the mind of the writer, with the theory 
of the defense. This contract was made January 24th. 
It is virtually conceded that Eggleston had but one deed. 
The contract, as contended for by plaintiff, refers for the 
description to deeds dated January 2d, 1884, and recorded 
January 18th, 1884, and one not recorded. One what? 
Evidently, if anything, one of the deeds dated January 
2d, 1884. There is nothing in the contract which points 
to a deed not yet executed. Then would it be likely that 
a man would for the sum of $700 sell the land owned by 
him, and that which he was to get in his next deed from 
his grantor, without any description of the property? 
Such, it seems to us, would be a dangerous method of 
either selling or buying. Would it be likely that an at- 
torney to whose skill was entrusted the writing of a con- 
tract of sale of real estate, would depend for his descrip- 
tion upon a deed not yet executed? It would seem hardly 
probable. However honest the witnesses might be who 
testified in favor of the plaintiff, yet they might be mis- 
taken. The witnesses were all before the court. The tes- 
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timony was conflicting. We cannot say the finding of the 
court upon this question was wrong. Hartley v. Dorr, 15 
Neb., 451. Newman v. Mueller, 16 Id., 523. The find- 
ing of a jury upon the testimony here presented couid not 
be set aside as against the weight of evidence. The de- 
cision of the court is entitled to the same respect. Cheney 
v. Eberhardt, 8 Neb., 423. McLaughlin v. Sandusky, 17 
Id., 110. . 

The court having found that nosuch contract as claimed 
by plaintiff was executed, but that the contract was as 
claimed by defendant, and there being sufficient evi- 
dence to support that finding, it virtually disposes of the 
whole case and renders it unnecessary to examine the other: 
questions presented. 

The decision is therefore affirmed. 


JUDGMENT AFFIRMED. 


The other judges concur. 


LutTHer R. WRIGHT, PLAINTIFF IN ERROR, v. THE 
Cuicaco, Buruineron & Quincy Ramroap Co., 
DEFENDANT IN ERROR. 


1, Exemption: THE wAGEs for sixty days’ services of laborers, 
mechanics, or clerks, who are heads of families, in the hands of 
those by whom such laborers, mechanics, or clerks may be em- 
ployed, are exempt from execution, attachment, or garnishment, 
whether the employe is a resident of the state or not. Such 
wages are absolutely exempt, 


2. Garnishment. A foreign corporation having no property of 
the debtor in this state nor owing money to him payable therein 
is not subject to garnishment in this state. 


EXEMPT WAGES. Where an employer is garnished for 
wages for sixty days’ services of a laborer, mechanic, or clerk 
who is the head of a family, he should state the facts in his an-- 
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swer, showing that such wages are exempt, and that he isnot 
liable as garnishee. 


o 
———: DEBT CONTRACTED IN A FOREIGN STATE. 
Where a debt was contracted in Iowa, the parties residing 
there, and acreditor of the debtor not subject to garnishment in 
that state, the exemption will continue in this state in case 
an action is brought on the claim. 


Error to the district court for Douglas county. ane 
below before NEVILLE, J. 


W. J. Connell, for plaintiff in error, cited: B. & Jf. R. 
R. v. Thompson, 1 Pac. Rep., 622. Mooney v. U. P. RB. 
R., 14 N. W.R., 848. Conley v. Chileote, 25 Ohio State, 
320. 


Howard B. Smith, for defendant in error, cited: Pundt v. 
Clary, 138 Neb., 407. Sitegerald v. Hollingsworth; 14 
Neb., 188. Piercev. C.& N. W. R. R., 86 Wis., 288. 
Thonpeon’s Exemptions, 88 833, 838. Jones v. Com- 
ings, 6 N. H., 497. 


MaxweE Lu, Cu. J. 


This action was brought before a justice of the peace by 
the plaintiff against one LN. Kintz, to recover judgment on 
an account assigned to the plaintiff. An affidavit for an 
attachment was made and filed upon the ground that Kintz 
was a non-resident of this state, and an order of attach- 
ment and notice of garnishment served on the defendant. 
The defendant thereupon filed an answer as follows: 

“Now comes the said Chicago, Burlington & Quincy R. 
R. Co., and for its answer as garnishee says: 

Ist. That L.N. Kintz had due him, at the time of the 
service of the garnishee process in the cause, $60 as wages 
earned in its employ. 

2d. That said garnishee did not have at or after the 
service of the garnishee process upon it in this action any 
other property, money, rights, credits, or effects of any kind 
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or nature whatever in its possession, or under its control, 
due or belonging to said L. N. Kintz, defendant. 

3d. That said L. N. Kintz, defendant, was hired and 
employed in, and the contract for said hiring and employ- 
ment was made in, the state of Iowa, that the service for 
which said amount is due was performed in said state, and 
it was agreed between the parties hereto, said garnishee and 
said defendant, that said wages should be paid in said state; 
that there has been no demand for the payment of the 
said amount so due made in the state of Iowa upon the 
garnishee by said defendant or any other person. 

4th. That the cause of action upon which this suit is 
brought arose in the State of Iowa. 

5th. That the assignors, Taylor & Calef, under a pre- 
tended assignment from whom the plaintiff in this action 
claims, were at all times mentioned and still are resi- 
dents of the state of Jowa; that said L. N. Kintz, defend- 
ant, was at all times mentioned herein and still is a mar- 
ried man, the head of a family and a resident of the 
state of Iowa. The said amount so due as aforesaid is 
due said defendant as earnings and wages for his per- 
sonal service performed within ninety days next pre- 
ceding the service of garnishee process herein; that said 
amount is net more than sixty days’ wages of the said 
defendant as a clerk in the employ of the garnishee; 
that under the laws of the state of Iowa the said de- 
fendant is entitled to the said amount as exempt from 
garnishment, attachment, and execution; that thelaw refer- 
ed to is as follows: Sec. 3072, Code of Iowa, 1873, provides 
that any debtor a resident of the state of Iowa, and the 
head of a family, may hold exempt from execution the fol- 
lowing (here follows a specification of the articles exempt). 
Sec. 3074, Codeof Iowa, 1873, isas follows: The earnings 
of such a debtor, for his personal service or those of his 
family, at any time within ninety days next preceding the 
levy are also exempt from execution or attachment. 

12 
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6th. And further answering said garnishee says: That 
it is advised that said amount is exempt to said defendant 
under the laws of the state of Nebraska. 

7th. And further answering said garnishee says: That 
it is a foreign corporation, that it is not a corporation exist- 
ing under the laws of the state of Nebraska, that itis not a 
corporation within the county where the action is brought, 
that the said W. J. Davenport upon whom garnishee process 
was served in this case has his residence in Council Bluffs, 
Jowa, that he is present in Nebraska but a few hours each 
day, that he has no authority to pay out money of said gar- 
nishee defendant. That the garnishee is put to great trouble 
and expense in answering garnishee process in the state of 
Nebraska, for the reason that the books showing the amount 
due its employes are not kept in the state of Nebraska, but 
in the state of Illinois, and its paymaster does not enter the 
state of Nebraska and has no agent in said state that has 
authority to audit claims against it or to pay out money 
for it. 

8th. And further answering garnishee says: That it 
is informed and believes that the pretended assignment 
under which the plaintiff in this case claims is not bone fide, 
but was made without consideration, and for the sole pur- 
pose of evading the exemption law of the state of Towa, 
and that said Luther R. Wright is not the real party in 
interest in this action, but that the said Taylor & Calef are 
the real party in interest herein. And garnishee alleges. 
that it may endanger its rights and become involved in 
expensive litigation if it should be required by the court 
to pay said amount iuto court. 

Wherefore garnishee prays to be discharged from further 
liability herein.” ° 

The plaintiff thereupon moved to strike from the answer 
of the garnishee the 3d, 4th, 5th, 6th, 7th, and 8th para- 
graphs, for the reason that the matter therein contained 
was “ auauthorized and voluntary, and forms no part of 
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the answer of a garnishee,” etc. The motion was sustained 
and the defendant ordered to pay the amount of $41 into 
court to apply on the judgment to. be recovered by the 
plaintiff against Kintz. Afterwards judgment was ren- 
dered by default in favor of the plaintiff for the sum of 
$28.89 and $12.90 costs of suit, and an order was again en- 
tered that the defendant “ pay into court the sum of $41 of 
the amount in its possession belonging to said defendant, 
said sum to be applied in satisfaction of the above judg- 
ment.”’ From this order the defendant took the case on 
error to the district court, where the order of the justice was 
reversed. The cause is now brought into this court on er- 
ror to reverse the judgment of the district court. 

The amount involved in this case is not large, but the 
questions presented are quite important, and as they have 
not heretofore been considered by this court it is necessary 
to examine the decisions relating to them. 

In 1869 the legislature passed “an act to exempt labor- 
ers’, mechanics’, and clerks’ wages in the hands of employ- 
ers from execution, attachment, and garnishee process,” 
which act as amended in 1873 is as follows (General Stat- 
utes, 715): 

“Section 1. The wages of laborers, mechanics, and 
clerks, who are heads of families, in the hands of those by 
whom such laborers, mechanics, or clerks may be employed, 
both before and after such wages shall be due, shal] be ex- 
empt from the operation of attachment, execution, and gar- 
nishee process; Provided, That not more than sixty days’ 
wages shall be exempt; Provided further, That nothing in 
this act shall be so construed as to protect the wages of per- 
sous who have or are about to abscond or leave the state from 
the provisions of law now in force upon that subject; Pro- 
vided further, That nothing in this act shall be so con- 
strued as to permit the attachment of sixty days’ wages in 
the hands of the employer.” 

This act is now in force (Comp. St., Code, § 531a). It 
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was passed as an independent act and not as an amend- 
ment of the exemption laws. There is no requirement, 
therefore, that the debtor shall be a resident of the state, 
and unless we find from other provisions that it was the 
intention of the legislature to limit the relief to residents 
of the state, it must be declared applicable to any head of 
a family whether a resident of the state or not. 

A question similar to that under consideration was re- 
cently before the supreme court of Kansas, in Mo. P. Ry. 
Co. v. Maltby, 8 Pacific Rep., 235. In that case the parties 
were residents of Missouri, and the debt was contracted 
there, and by the laws of that state the money in the hands 
of the garnishee was exempt from garnishment, and was 
also exempt in Kansas. The summons was served on the 
debtor in Bourbon county, Kansas, and the notice of gar- 
nishment on the railroad company in the same county. 
The railroad company filed an answer claiming it was not 
liable as garnishee, and that the court had no jurisdiction 
over it, and that the sum due from it tothe debtor was ex- 
empt from judicial process. The justice, however, refused 
to act upon this answer. Afterwards the creditor brought 
an action against the debtor and railroad company to recover 
$116.40. The railway company and the debtor answered 
separately, each claiming that the debt due from the rail- 
way company was exempt from judicial process, that the 
railway company was not liable to be garnished for the 
same, and that the railway company was not liable in the 
action. The supreme court sustained the answer. It is 
said (page 239): “Ina proceeding in garnishment where 
all the parties are non-residents of the state of Kansas and 
are residents of the state of Missouri, and the thing at- 
tempted to be attached by the garnishment proceedings is 
a debt created and payable in the state of Missouri, but 
the garnishee does business and is liable to be garnished in 
this state, and the other parties come temporarily into Kan- 
sas, and while in Kansas the plaintiff, who is a creditor of 
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the defendant, who is a creditor of the garnishee, commences 
an action in Kansas against the defendant and serves a 
garnishment summons upon the garnishee, and the debt of 
the garnishee to the defendant is by the laws of the state 
of Missouri exempt from garnishment process, and such 
debt also seems to come within the exemption provisions 
contained in section 490 of the civil code of Kansas, and 
section 157 of the justice’s code of Kansas exempting cer- 
tain earnings of the debtor from the enforced payment of 
his debts, such debt is exempt from garnishment process in 
Kansas.” 

In Mineral Point R. R. Co. v. Barron, 83 Tll., 365, ex-* 
emption was claimed under the following provision of stat- 
ute: “The wages and services of a defendant, being the 
head of a family and residing with the same, to an amount 
not exceeding $25, shall be exempt from garnishment.” 
The court held that this provision applied to non-residents 
as well as residents. This was affirmed in C. & A. R. R. 
Co. v, Ragland, 84 Ill., 375. 

In Lowe v. Stringham, 14 Wis., 241, it was held that the 
statutory provisions relating to the exemption of personal 
property applied to persons temporarily sojourning within 
the state, as well as to permanent residents. It is said 
(page 244): “It would be entirely inconsistent with the 
beneficent intentions of the statute, as well as the dignity 
of a sovereign state, to say that the temporary sojourner 
or even the stranger within our gates was not entitled to its 
protection.” 

In Hill v. Loomis, 6 N. H., 268, it was held that certain 
specific property was exempt by the laws of that state, even 
though the debtor resided in another state. To the same 
effect see Sproul v. McCoy, 26 O.8.,577. Haskill v. An- 
dros, 4 Vt., 609. Casey v. Davis, 100 Mass., 124. A 
few cases may be found in which it has been held the pro- 
ceedings in cases like that under consideration are valid, 
but théy are placed upon ground that we cannot approve. 
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While the exemption laws of a state have no extra terri- 
torial effect, yet they should be so construed as to give 
them effect. The statute is remedial in its nature, and in 
construing remedial statutes the well-known rule as stated 
by Blackstone (1 Com., 87) should be applied, viz., to con- 
sider the old law, the mischief, and the remedy, and to so 
construe the law as to suppress the mischief and advance 
the remedy. Here the purpose of the act was to exempt 
sixty days’ wages of the head of a family. The statute is 
based upon the presumption that the family of a person 
in the employ of another is usually dependent on such per- 
‘son for support. It can make no difference, therefore, where 
the family or the head of the family resides, as such wages 
must be applied to the purposes for which they were intended 
—the support of the family, or suffering would be the result. 
It certainly would be a very narrow view of the law to 
limit its beneficent provisions to residents of the state. 
This we cannot do; but hold that the language ig general 
in its application, and that sixty days’ wages are exempt 
in favor of the head of a family in all cases, no matter 
where they reside. 

2. It is alleged in substance in that part of the answer 
that was stricken out, that the defendant is a foreign cor- 
poration; that it is not a corporation doing business in this 
state, and that it has no agent here except W. J. Daven- 
port, upon whom garnishee process was served, whose resi- 
dence is Council Bluffs, Iowa, but who is present in this 
state for a few hours each day, etc. 

The rule is well settled that process of garnishment served 
upon a non-resident of the state, but temporarily within it, 
is not effectual as an attachment. ‘The reason is, that prop- 
erty without the state, in the hands of non-residents, and 
debts due from them there, are not within the jurisdiction 
of the court, and therefore the court cannot act upon the 
property or debt in the hands of such garnishiee. Green v. 
Farmers’, etc., Bank, 25 Conn., 451. Casey v. Davis, 100 
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Mass., 124. Sawyer v. Thompson, 24 N. H., 510. That 
is, if it appears that the garnishee has uo money or prop- 
erty of the principal debtor in the state, or that there is no 
money due from him to be paid therein, he will not be 
chargeable as garnishee. Lawrence v. Smith, 45 N. H., 
533. Nye v. Liscombe, 21 Pick., 263. Tingley v. Bateman, 
10 Mass., 343. Jones v. Winchester,6 N.H.,497. Mathews 
v. Smith, 13 Neb., 190. Danforth v. Penny, 8 Met., 564. 
Gold v. Housatonic R. R. Co.,1 Gray, 424. The defend- 
ant, therefore, is not liable on that ground. 

3. The right of the railroad company to plead the ex- 
emption. 

In Missouri Pacific Ry. Co. v. Mailtly, 8 Pacific Rep., 235, 
it was held that the garnishee may interpose the exemption 
as well as the debtor himself. Moll v. Jones, 33 Kas., 112. 
This is according to the established rule, that the garnishee 
must disclose every fact which would have prevented a 
judgment against him. Drake on Attachment, § 630, and 
cases cited. As sixty days’ wages are absolutely exempt in 
favor of the heads of families, it is the duty of an employer, 
when summoned as garnishee, to state that the debtor is 
the head of a family, and that the amount owing to said 
debtor—stating it—is for wages earned within sixty days. 
This, if true, is a complete defense to the garnishment pro- 
ceedings. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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THomas M. RoperTSs, PLAINTIFF IN ERROR, Vv. SARAH 


E. TAYLOR ET AL., DEFENDANTS IN ERROR. 


Liquors: ACTION AGAINST SALOON KEEPER: PETITION. 
Where the allegations in a petition filed by a wife and minor 
children against a saloon keeper for loss of means of support, 
caused by liquor sold to the husband and father, are that liquors 
were sold to the husband and father in quantities sufficient to 
produce intoxication, which Wm. H. T. drank and thereby “‘ be- 
came intoxicated, and while in this drunken condition R. (the 
saloon keeper) continued to furnish him such intoxicating 
liquors,’? an allegation thereafter made, that by reason of the 
use thereof ‘‘he has become an habitual drunkard,”’ is not irrel- 
evant, 

The words ‘‘in a great measure,’? 


duatityine the allegation of loss of labor and support by the hus- 
band, Held, Sufficiently definite. 


Trial: OBJECTION TO PETITION. Where objection is made on 
the trial of a case for the first time, that the petition does not 
state facts sufficient to constitute a cause of action, the court 
should, if possible, sustain the petition, or permit an amendment 
thereto to be made instanter. 


Evidence examined, and verdict Held, To be excessive, with 
leave to plaintiffs to remit from the judgment the sum of 
$295.664. 


Error to the district court for Burt county. Tried be- 


low before NEVILLE, J. 


R. B. Daley, for plaintiff in error. 
Hopewell & Dickinson, for defendants in error. 
MAXWELL, Cua. J. 


This action was brought by the defendants in error 


against the plaiutiff in the district court of Burt county, to 
recover for loss of means of support of the husband and 
father, caused by iutoxication from liquor furnished in part, 
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at least, by the plaintiff in error. On the trial of the cause 
the jury returned a verdict in favor of the defendants in 
error for the sum of $995.662, upon which judgment was 
rendered. A large number of errors are assigned, which 
will be considered in their order. 

First. That the court erred in refusing to strike certain 
words out of the petition. The following is a copy of the 
petition, omitting formal allegations : 

“1. The plaintiff, Sarah E. Taylor, for herself, and, as 
next friend, for her minor children, to-wit: Lillie E.,age 15 
years ; Rodes J., age 11; Nettie E., age 8; Nettie G., age 5; 
Charles A., age 3; complains of the defendant, Thos. M. 
Roberts, for that on the 15th day of March, a.D. 1883, 
and during all the intervening time since, the said defend- 
ant was and has been a saloon keeper and engaged in the 
retail traffic in intoxicating liquors in the town of Tekamah, 
Burt county, Nebraska. 

“2. During the time aforesaid the plaintiff, Sarah E. 
Taylor, was, and for a long time prior thereto had been, 
the wife of the said Wm. H. Taylor, and the other plain- 
tiffs are their minor children. 

“3. That the plaintiffs were all dependent on said Wm. 
H. Taylor for their means of support; that, prior to said 
15th day of March, 1883, that said Wm. H. Taylor was 
an able-bodied, industrious, energetic man, and provided a 
good living for his family, the plaintiffs aforesaid; that the 
proceeds of his labor and earnings amounted to about the 
sum of $1,000 per year, which he applied to their support; 
that at the above named dates the said plaintiffs and Wm. 
H. Taylor were in comfortable circumstances and had $500. 

“4, That on or about the 15th day of March, a.p. 
1883, and at divers times thereafter, continuing down to 
the commencement of this action, the said defendant sold 
and furnished to the said Wm. H. Taylor intoxicating 
liquors in quantities sufficient to cause intoxication, which 
said Wm. H. Taylor drank and thereby became intoxicated, 
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and while in this drunken condition the said defendant 
continued to furnish him such intoxicating liquors. 

“5, The said Wm. H. Taylor, by reason of the use of 
said intoxicating liquors so as aforesaid furnished him by 
said defendant, has become an habitual drunkard, and these 
plaintiffs have in a great measure been thereby deprived of 
his labor and support during the whole of the time afore- 
said. The $500 above referred to has been squandered and 
the plaintiffs are left wholly without means of support. 

“6, The plaintiff, Sarah E. Taylor, and said minor chil- 
dren constitute one family and have sustained damages in 
the premises in the sum of $5,000.” 

The defendant filed a motion to strike from said petition 
the following words, for the reason that the same are irrele- 
vant to the issue and redundant, to-wit: 

The said Wm. H. Taylor “has become an habitual 
drunkard and.” © 

Which motion was overruled and the defendant excepted. 

Thereafter the defendant filed a motion to require the 
plaintiffs to specify the amount of the husband’s labor and. 
support of which they had been deprived as averred by the 
words “in a great measure,” and asking that plaintiffs 
specify the items and dates of such lost labor and support. 

Which motion was overruled, to which the defendant 
then and there excepted. 

The defendant thereupon filed an answer to said petition, 
as follows: 

“1, The defendant, answering the plaintiffs’ petition, ad- 
mits that he was asaloon keeper as charged, and that Sarah 
E. Taylor and the other plaintiffs were the wife and chil- 
dren of Wm. E. Taylor and were dependent on him for 
their means of support, and that they constitute one family. 

“2, Said Wm. H. Taylor was on and prior to the 13th 
day of March, 1883, a man who indulged in the use of in- 
toxicating liquors, and by reason of this habit for several 
years prior to March 15, ’83, had neglected and failed to 
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appropriate all his earnings and time to the support of his 
family. 

“3. Defendant says that from February 1st to September 
10 he did not sell nor give, nor permit to be sold or given 
by his agents or employes, to Wm. H. Taylor any intoxi- 
cating liquor of any character. 

“4. Defendant avers that said plaintiffs ought not to 
have and maintain their action against. him for loss of their 
means of support, by reason of the selling or furnishing of 
intoxicating liquor by said defendant to said Wim. H. Tay- 
lor, during that portion of the time mentioned in plaintiffs’ 
petition from and after September 15th, 1884, to the com- 
mencement of this action, for the reason that the defendant 
says that on or about the last mentioned date the plaintiff, 
Sarah E. Taylor, personally directed and requested the 
defendant to let the said Wm. H. Taylor have intoxicating 
liquor by the drink whenever he wanted it, which request 
has never heen withdrawn, and all liquors thereafter sold 
and furnished by the defendant to said Wm. H. Taylor 
were so sold and furnished in pursuance of such request 
and direction of said plaintiff. This was done with great 
care on the part of, said defendant to restrain said Wm. 
Taylor from drinking such an amount as would cause him 
to become intoxicated. 

“5, Defendant denies each and every allegation in said 
plaintiffs’ petition contained, and not hereinbefore ad- 
mitted.” 

The reply is a general denial. 

The first objection is, that the court overruled the motion 
to strike out of the petition the words that Taylor “has be- 
come an habitual drunkard.” The words aresevidently 
used to indicate that from the almost constant nse of in- 
toxicating liquor furnished by the plaintiff in error, Wm. 
H. Taylor was so far under the influence of such liquor as 
to be incapable of providing for his wife and family. In 
this sense the words are proper and the court did not err 
in overruling the motion. 
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Second, To require “the plaintiffs to specify the amount 
of the husband’s labor and support of which they have 
been deprived, as averred by the words ‘in a great meas- 
ure.” 

These words must be construed with reference to the 
prior allegation that the “defendant (plaintiff in error) sold 
and furnished to said Wm. H. Taylor intoxicating liquors 
in quantities sufficient to cause intoxication, which said 
Wm. H. Taylor drank and thereby became intoxicated, 
and while in this drunken condition continued to furnish 
him such intoxicating liquors,” and other allegations of 
like nature, and that, therefore, the plaintiffs below have 
been toa great extent deprived of the means of support. . 
The sale of liquor and intoxication of the husband are the 
cause of the injury, and the loss of means of support the 
consequence. If the loss is not entire it may be stated in 
such words as show the fact. Where it is alleged that the 
intoxication is continuous, it would be impossible to state 
definitely the number of hours the party was partially sober 
so as to be able to perform some labor. A general allega- 
tion, therefore, is sufficient. 

On the trial of the cause the attorney for the defendant 
below objected to the introduction of any testimony, for the 
reason that the petition fails to state a cause of action. The 
motion was overruled, to which exceptions were taken and 
the ruling thereon is now assigned for error. 

The petition certainly states a cause of action. It is not 
as definite, perhaps, in some respects as could be desired, 
but it contains all the averments necessary to entitle the 
plaintiff to recover. 

The practice of objecting on the trial to the introduction 
of evidence because the petition fails to state a cause of ac- 
tion is not be encouraged. When the witnesses are in at- 
tendance and a large amount of expense incurred which 
would have been avoided had an objection been made by 
demurrer at the proper time, the court will, if possible,. 
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sustain the petition, and if need be, permit an amendment 
to be made instanter to cure the defect. But an amend- 
ment was unnecessary in this case. The objections, there- 
fore, were properly overruled, 

The testimony tends to show that in March, 1883, Wm. 
H. Taylor, with his wife and children, removed to Burt 
county, in this state, from Washington county, Indiana; 
that prior to that time his wife testifies “he never was a 
man that indulged in drink. Once in a great while when 
he was going to town he would geta little liquor and would 
probably takea little pint bottle home with him and would 
drink it over Sunday. He never would go on a spree for 
a month or six weeks in his life.” He had owned a small 
farm in that state, which had been sold and about $500 of 
the proceeds were brought to this state. Soon after coming 
here he became addicted to the almost constant use of intox- 
icating liquor, tosuch an extent as to be incapable of trans-. 
acting business, and seems, during a portion of the time at 
least, to have been one of the idlers around the saloon of 
the plaintiff in error and others. During this time he con- 
tributed but very little to the support of himself and family, 
while the money that he brought here had been exhausted. 

The wife seems to have been industrious, and by con- 
stant labor procured for the family nearly all the support 
it has received. Mr. Taylor is shown to be a robust, 
healthy man when free from the effects of intoxicating 
drink, and capable of earning about $9.00 per week. The 
testimony shows that in February, 1884, Mrs. Taylor no- 
tified the plaintiff in error not to sell her husband any 
more liquor; that afterwards, about August 15th, finding 
that her husband obtained all the liquor he wanted in bot- 
tles, she went with him to the residence of the plaintiff in 
error and withdrew the order, and, as she testifies, “ told 
Roberts that if he would only give him a drink occasion- 
ally as he needed it, he might sell to him.” It is not 
claimed that for liquor sold to the husband in small quan- 
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tities while this request was in force that there could be 
any recovery, but for any abuse of the same no doubt there 
may be. It does not appear who furnished the liquor in 
bottles to the husband prior to the time the wife made this 
request, but it is pretty evident that some of it was drank 
not far from the saloon of the plaintiff in error, and upon 
the whole case it is very clear that the plaintiff in error 
furnished, during the time stated in the petition, intoxicat- 
ing liquor to Taylor, which tended to cause his intoxica- 
tion. How many others may have aided in producing this 
result it is not material now to inquire, as the person who 
gives away or sells intoxicating drink, which was drank 
by Taylor on or about the time of the intoxication com- 
plained of, is liable for any damages sustained from such 
intoxication. Kerkow v. Bauer, 15 Neb., 150. Elshire v. 
Schuyler, 15 Neb., 561. Warrick v. Rownds, 17 Neb., 
416-417. 
The questions in regard to the instructions are disposed 
of by the decision on the motions heretofore referred to. 
It is unnecessary, therefore, to review them at length. 
The damag+s, however, are excessive under the proofs 
in the case, and the plaintiffs below will have leave to re- 
mit from the judgment the sum of $295.663, leaving the 
sum of $700, and upon condition that such remittitur is 
entered withiu thirty days from this date the judgment is 
affirmed; otherwise it will be reversed and the cause re- 
manded. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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THE STATE OF NEBRASKA, EX REL. JAMES W. Sack, V. 
Luioyp D. BENNETT, TREASURER OF PLATTSMOUTH. 


1. Municipal Corporation: TAx ON BUSINESS. Cities of the 
second class have authority under subdivision VIII., of section 
69, of the act of 1879, entitled “ An act to provide for the organi- 
zation, government, and powers of cities and villages,” to im- 
pose an occupation tax upon liquor dealers in addition to the 
amount paid for license to sell liquor. 


The payment of such tax, however, cannot be 
made a condition precedent to the issuing of license to sell intox- 
icating liquor. 

3. Referee. The findings of a referee, like the verdict of a jury, 
will not be set aside unless they are clearly wrong. 


2. 


ORIGINAL application for mandamus. 
Chapman & Polk, for relator. 

M. A. Hartigan, for respondent. 
MaxweE.., Cu. J. 


This is an application for a mandamus to compel the 
defendant, who is city treasurer of Plattsmouth, to pay two 
certain orders for $50.00 each, drawn by the mayor and 
clerk of said city on the “special license tax fund,” in 
which it is alleged that at the date of presenting said or- 
ders to the defendant there was in his hands the sum of 
$3,534.92. The money is claimed under ordinance 132 of 
said city, which will be referred to hereafter. 

To the petition the defendant filed an answer in which 
he admits that Plattsmouth is a city of the second class; 
admits that he is city treasurer, and that “the city, under 
ordinance number 115 of the city of Plattsmouth, licensed 
seven salouns in said city in the spring of 1885 for the next 
fiscal year, and exacted and received the sum of $500 each 
from said seven saloons.” 
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“ Admits that ordinance 132 was passed on the 14th day 

of April, 1884, and that the said city collected moneys there- 
under as a license tax ; that in the month of May the said 
saloon keepers paid into the city treasury and to this de- 
fendant as such treasurer the sum of five hundred dollars 
for each of said saloons, in all thesum of $3,500.00 which 
this defendant now holds, and is advised and believes the 
same is the money of and belongs to the common school 
fund of the city of Plattsmouth, under article eight (8), 
section five (5) of the constitution of Nebraska. 

Defendant further answering says, that at the time of the 
issuance under ordinance 115, the whole sum of one thou- 
sand dollars was paid into said treasury, and to this defendant 
as said treasurer, before and as a condition precedent to the 
issuance of such license under ordinance number 115 as 
aforesaid, and ina single sum, the clerkof said city hav- 
ing refused to issue the said license until the whole sum of 
$1,000 was paid in hand, and that no other or different 
moneys have been paid or received by this defendant, and 
that the moneys so held by him were received as aforesaid 
and not otherwise.” 

The following is a copy of ordinance 115: 

‘(An ordinance to license, regulate, and prohibit the selling 
or giving away of any intoxicating, malt or vinous, mixed 
or fermented liquors. 

“* Be it ordained by the mayor and councilmen of thecity 
of Plattsmouth. That in compliance with chapter 50 of 
the Compiled Statutes of the State of Nebraska, entitled 
“Liquors,” all persons intending to sell any intoxicating, 
malt, vinous, mixed, or fermented liquors within the city 
of Plattsmouth or in any of the wards thereof are hereby 
required : 

“Sec. 1. To present tothe mayor and city council a peti- 
tion for such a license to sell liquors signed by 30 of the 
. resident freeholders of the ward (or where there are not 60 
freeholders a majority of them) in which the applicant 
wishes to do business. 
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“Sec. 2d. Theapplicant for the permission tosell liquors 
as aforesaid shall present to the city council and file with 
his said petition a bond in the penal sum of $3,000, pay- 
able to the state of Nebraska, with at least two good and 
sufficient securities, freeholders of Cass county, said bond 
to be approved by the city council. The bond shall be con- 
ditioned that the applicant to sell liquors will not violate 
any of the provisions of chapter 50 of the Compiled Stat- 
utes of thestate of Nebraska, and that he will pay all dam- 
ages, fines, penalties, and forfeitures which may be ad- 
judged against him under the provisions of such chapter. 

“See. 3d. No action of the council shall be taken upon 
any application until two weeks’ notice of the filing of the 
same shall have been made in the official newspaper of the 
city of Plattsmouth, and if there are no objections made 
in writing and filed with the city clerk, and all of the pro- 
visions have beeu complied with, the license shall be issued 
by the said city clerk. If there be any objections filed in 
the office of the city clerk, the mayor shall call a meeting 
of the council to hear the case, and if it shall have been 
proven that the applicant for license has been guilty of the 
violation of any of the provisions of the act entitled 
“Liquors,” within the space of one ycar, or if any former 
license shall have been revoked for any misdemeanor against 
the laws of the state of Nebraska, then the council shall 
shall refuse to permit the issuance of sucli license. 

“Sec, 4th. On the filing of the petition and bond afore- 
mentioned the applicant for license shall deposit with the 
city clerk $500, which sum shall be the amount required 
by the city for license to sell liquors for the municipal 
year herein provided. If by any reason the license should 
be refused by said city council, the said snm of $500 shall 
be returned to the person depositing the same. 

“Sec. 5th. A druggist, upon compliance with the pro- 
visions heretofore contained, and subject to all the penal- 
ties contained in chapter 50 of the Compiled Statutes of 

13 


194. SUPREME COURT OF NEBRASKA, 


State v. Bennett. 


the state of Nebraska, entitled “Liquors,” will be granted 
a permit without any license fee, except the cost of issuing 
said permit to sell spirituous, vinous, and fermented liquors 
for medical and mechanical purposes only.” 

The following is a copy of ordinance 132: 

“An ordinance providing for the levying and collecting 
of a license tax on occupations and business carried on 
within the limits of the city of Plattsmouth, to regu- 
late the same, and to repeal ordinance No. 117, entitled 
an ordinance to provide fur the levying and collecting of 
a license tax on occupations and business carried on within 
the limits of the city of Plattsmouth, to regulate the same, 
and to repeal an ordinance of the city council of said city, 
entitled an ordinance providing for the assessment and 
collection of license tax, being ordinance No. 86. 

“Be it ordained by the mayor and councilmen of the 
said city of Plattsmouth, Nebraska: 

“Sec. Ist. That each and every person, firm, associa- 
tion, or other corporation carrying on the occupation or 
business herein mentioned within the limits of the city of 
Plattsmouth shall pay into the city treasury annually the 
sums named as hereinafter provided as a special license 
tax. 

“Sec, 2d. The money paid into the city treasury under 
the provisions of this ordinance shall constitute and be 
known as the ‘special license tax fund.’ 

“Sec. 3d. The special license tax fund shall only be 
used for paying the expense of grading and repairing 
streets, constructing and repairing sidewalks, the lighting 
of the city, and the paying of policemen; Provided, how- 
ever, that the city council may at any time, by a majority 
vote of the councilmen elect, authorize the passage of an 
ordinance transferring money from the special license tax 
fund into the general fund of the city. 

“Sec. 4th. Under the provisions of the ordinance and 
the power vested by the ......... there is hereby levied on 
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Non-resident auctioneers, per day........csccsseceeeeee $10 00 
Hawkers and peddlers of goods, jewelry, and patent 
MMECICINES; POL GAY ri csessesenss ioantecsnidecees bares 10 00 
For each dollar store, concert, or exhibition, and all 
games not prohibited by the statutes, per day.. 10 00 


Non-resident dentists, per day........ss.sseccseseeeees . 2 50 
Non-resident canvassers, per day....... Ueeeseaselcancess 1 00 
LICENSE PER ANNUM. 

Resident auctioneers..........scececerscecscesceceseveeces $20 00 
Bank? secccicasesesccacedeubstecetsvveansecetecivensseeccuvs 10 00 
Grocery store—retail .........c:sscecsssesseseeseeenees . 5 00 
Grocery store—wholesule...........ccssesseeesseeeveees 25 00 
Meat marketinccsccciitec scales cde ciscdenves canter eueeces 5 00 
PUGS StS apes sSpegasacinetenshaasvasaos stenemapsseaaaves 10 00 

Dealer in dry goods carrying $10,000 or less of 

SOCK ss eviedvcce sede eiiiceyscasuee counts Mevemenssvenss 10 00 
Dealers in dry goods carrying more than $10,000 

and less than $15,000...........cscescssceeeersnces 15 00 


General merchandise and clothing dealers the same 
as dry goods. 
Hardware dealers carrying $5,000 or less of stock 5 00 


Hardware dealers carrying more than $5,000 ...... 10 00 
Jeweler carrying $10,000 or less of stock ........... 10 00 
Jeweler carrying more than $10,000............c0008 15 00 
Boot and shoe dealer, exclusive............ceccseseeees 10 00 
Commission SOLES .....cceccecceceeceenecscuscceeeeaees 10 00 
Gran ealen acca ndcsus cteteupvcastecsdtel eaetenebise, oye 10 00 
Tobacco and cigar dealer ............cssscessenseeeeeeens 5 00 
Sewing machine dealer or agents.............ceceeeeees 5 00 
Millinery and notion dealer......... a isevacasheseatieds 5 00 
Variety store and dealer in stationery...........s0000. 10 00 
Merchant tailor..........cecsececessceeceeeescescereceseecs 5 00 
Livery and feed stable............c0cssresssesscccseereve 10 00 
Furniture dealer........cscccssseccsecsecsserevenseseeeees 10 00 
Saddle and harness dealer .............ccscececeeeeoeees 5 00 
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Restaurant and confectionery .......c:csseeeeeeeeseeeees $ 5 00 
Real estate dealer ........ 0210s ecceesseeresevesssecsosoees 5 00 
Physicians and surgeons ......2ccssscecsescececcesereeee 5 00 
Wagon and blacksmith shop.........ccccsseeseeoeseees 5 00 
Dealers in stoves and tinware, exclusive.........s06 5 00 
Flour and feed store.......c.ccsesesssecesstsceeseveeueoes 5 00 
For each theatrical, opera, minstrel, or circus troupe 5 00 
Agricultural and implement dealer..........csceeeree 5 00 
Resident dentists.........scscsscecessecesecsscseeseeeseees 5 00 
Brick layers ............. seabed oautianodedeeaeteen seoudenes 5 00 
Tce dealers.........c.:sccecccseesecsencsesseeeteeeeseosenes 5 00 


Saloons retailing liquor as a beverage, in addition 
to such sums as are now or hereafter shall be 


required under the laws of Nebraska...... -+---500 00 
Billiard halls, one table ............ccececeeeee seoeeeees 25 00 
Each additional pool or billiard table................. 10 00 
Bagatelle or Jennie lead tables, each..............0008 5 00 
Bowling alley snivscssasctwesesdavdnssestanecersasereraiioe 25 00 
“Hack, dray, or omDibUS...........ccceceeereeseaeeeeneen 5 00 
Lumber dealer ...........c:scsseseccserscsessevesaceeesere 10 00 
Photograph galleries ...........-.cseseccesseneeeeceeeees 5 00 
ELx press Com pany sisi se eidivcvews ine states Vecevdveneee 15 00 
"Telephone: company’ s.iicwiesssegssedeus vestanedensatuayeds 10 00 
Telegraph company .........cccscveseeecveeeseenceeencees 10 00 
Resident life insurance agents .......-...ssceceeeseneeee 5 00 
Non-resident life insurance agents, per week........ T 00 
Each circus or menagerie, per day .........seseseeeee 50 00 
Each side-show with circus.........csesceersseeseeseeees 10 00 
Non-resident parties consigning goods to resident 

auctioneers for sale, per day.........csecseseeeeees 5 00 
(oa): dealatsi:.cesiusctesenets dronieduwund ys cisenn sweetie . 6 00 
Printing offices..........000+00 ist ntatee sists Dire ebaniaiteds 5 00 
Sécond hand: stores secs. coe tievneciccassn ss sesvnsvneasess 5 00 
Shooting gallery .........c:seeseseseeees Sevececsonseesee 15 00 
Shooting gallery, per week.......csccscsscsseseseeeseee 3 00 


MAUNA TN Kis isstivysivvee reer sivaaveleunrcdsoswenvoasene . 500 
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Sec. 5th. All license provided for under this ordi- 
nance shall be issued and signed by the mayor and clerk; 
they shaJ] specify the amount of money paid, the kind of 
business licensed, the name of the person to whom issued, 
and the length of time for which same was issued. The city 
clerk shal] attest all licenses with the corporate seal, and 
deliver the same to the person applying therefor only on 
the production of a receipt signed by the city treasurer for 
the proper sum of money required by the ordinance. The 
person or persons to whom license is issued shall produce 
the same for iuspection on demand of any resident of the 
city. No license shall be transferable in any manner 
whatsoever. 

“Sec. 6th. All license issued under the provisionsof this 
ordinance shall commence and- end with the fiscal year, 
provided, however, that on and after October 1st of each 
year license may be issued good to the end of the fiscal 
year by payment to the city treasurer of half the amount 
required for an annual license. =~ 

“Sec. 7th. The license tax imposed under the provisions 
of this ordinance shall be payable in cash or in general 
fund warrants of the city. In case such licenses are paid in 
warrants the city clerk shall cancel the same, keeping a 
record thereof, and shall return the same to the city 
council. 

“Sec. 8th. All persons who are required to take out an- 
nual license under the provisions of this ordinance shall 
apply to the city clerk for the same on or before the first 
Tuesday in May of each year, or as soon thereafter as they 
become engaged in business. 

“Sec. Yth. Any person violating any of the provis- 
ions of this ordinance, or transacting any of the kinds of 
business herein taxed without having first obtained license 
therefor as herein provided, shall be guilty of a misde- 
meanor, and on conviction thereof shall pay a fine of not 
less than $5 or more than $100, or may be impris- 
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oned not more than ten days; and moreover be liable 
to a civil action for the amount of such license tax. 

“Sec. 10th. All license heretofore granted for any kind 
of business or occupation herein specified, not yet expired, 
shall be and remain in full force until the time for which 
the same were granted shall have fully expired.” 

The case was referred to a referee agreed on by the 
parties to take the testimony and find the facts. The 
referee heard the testimony and found the facts as follows: 

“Ist, That Lloyd D. Bennett, respondent herein, is 
treasurer of the city of Plattsmouth. 

“2d, That as such treasurer the said Lloyd D. Bennett 
collected the moneys in question in this suit. 

“3d, That said Lloyd D. Bennett deposited the moneys 
in question in this cause in the ‘Special License Tax 
Fund ” of the city of Plattsmouth. 

“4th, I find that a portion of said moneys in dispute, 
to-wit, the sum of $3,500, was paid by the seven saloons 
of this city, being the sum of $500 each. 

“6th, That the city of Plattsmouth issued to James W. 
Sage, relator herein, the two orders or warrants on the 
‘Special License Tax Fund, as alleged in relator’s pe- 
tition. That relator presented the same to said Lloyd D- 
Bennett, respoudent herein, and demanded payment thereof. 
That said Bennett refused to pay the same, and endorsed 
on each of said warrants “presented for payment and not 
paid for want of funds, June 24th, 1885.” 

“6th, I find that at the time said warrants were so pre- 
sented for payment, payment refused and so endorsed, that 
there was in the hands of Lloyd D. Bennett, city treas- 
urer of Plattsmouth, and to the credit of the ‘Special 
License Tax Fund,’ the sum of $3,500. 

“7th, I find that under ordinance 115, each person de- 
siring to engage in the liquor business was required to pay 
into the school fund $500, and that under ordinance 132. 
a business tax or special license tax of $500 was levied 
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upon each and every person engaged in the liquor or saloon 
business. 

“8th, I find that the moneys in this suit were paid into 
the city treasury by the several saloon keepers of this city 
under ordinance 132, at the same times that they paid 
into the city treasury their $500 respectively for their 
saloon or liquor license under ordinance 115; and that 
they each paid said sums under said ordinances Nos. 115 
and 132 without the same being demanded of them by the 
city, and that the same was paid voluntarily on their part. 

“9th, I find that no saloon keeper or liquor dealer paid 
the $500 under ordinance 115 and demanded his liquor 
license without having paid his $500 into the special 
license tax fund. 

“10th, I find there was no order or resolution of the 
city council, nor any requirement on the part of the city 
of Plattsmouth, by which a person desiring to engage in 
the liquor or saloon business in said city was compelled to 
pay into the city treasury $500 under ordinance 132 be- 
fore the city would issue him a liquor license under ordi- 
nance 115. As to whether the city would, as a matter of 
fact, have issued a license under ordinance 115 without the 
applicant first having paid $500 into the city under ordi- 
nance 182, I am unable to find, for the very reason that no 
evidence has been introduced showing that such an appli- 
cation had been made since the passage and taking effect 
of said ordinance 132.” 

Ist. The defendant excepts to the third finding of fact, 
“that the respondent Bennett deposited the moneys re- 
ceived as special license by Bennett in the special license 
tax fund. The same is not supported by the evidence, 
and is without foundation in fact.” 

In Bennett’s report under oath, made to the council of 
the city of Plattsmouth on the 10th day of August, 1885, 
which is attached to the petition and made a part thereof, 
we find the following: 
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“SPECIAL LICENSE FUND. 
Amount on hand June 80th............$8524.92 
Amount collected in July............... 10.00 


$3534.92” 


It is alleged that this report is not identified, and there 
is no evidence that it was considered by the referee. This 
is a mistake, however, as the seventh paragraph of the peti- 
tion contains the following allegation : 

“Plaintiff further charges, that under and by virtue of 
said ordinance No. 132, and under and by virtue of the 
law in force in this state, a general occupation or business 
tax was levied upon al! occupations and business in said 
city of Plattsmouth, uniform in respect to the classes of 
occupation or business upon which said tax was levied; 
and a large amount of such tax has been collected and paid ° 
mto the treasury of the city of Plattsmouth, and passed and 
credited to the ‘special occupation’ or ‘license tax fund’ 
of said city, to-wit, to the amount of at least $3534.92, 
which amount your relator here avers and charges has been 
collected of and from the different classes of business and 
occupations in said city of Plattsmouth by the city treas- 
urer of said city as occupation tax for the year 1885, and 
which money is deposited in and belongs to the special 
license tax fund of said city, and whieh fund is in the pos- 
session and under the control of said Lloyd D. Bennett, as 
city treasurer of Plattsmouth, as evidenced by the report 
of said city treasurer under oath, made to the city council 
of Plattsmouth City at a regular meeting of said city 
council held on the 10th day of August, a.p, 1885. A 
copy of said report is hereto attached and made a part of 
this petition.” The report is attached to the petition. 
This fact, no doubt, was overlooked when the objection 
was made. The third finding is fully sustained by the 
evidence. 

2d. That “the sixth finding of fact is without evidence 
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to support the same, and is not ‘sipported by the evidence 
submitted.” 

The sixth finding is, that there was in the hands of the 
defendant in the “special license tax fund” the sum of 
$3,500, and is answered by the report of the treasurer him- 
self, made but a short time before the action was instituted, 
showing more than that sum in his hands in that fund. 
The objection, therefore, is untenable. 

3d. “That tenth finding of fact is not supported by the 
evidence submitted, and is without evidence to sustain the 
same, is vague, indefinite, and uncertain.” 

The tenth finding is, in effect, that there was no order, 
resolution, or requirement of the city of Plattsmouth by 
which a person desiring to engage in the saloon business 
was compelled to pay $500, under ordinance 132, before 
he could obtain a license under ordinance 116. 

Upon this point a large amount of testimony was taken, 
and in no instance does it appear that the payment of $500, 
under ordinance 132, was made a condition precedent to 
the issue of license under ordinance 115. 

John D. Simpson, who was city clerk from 1877 to 1885, 
testifies that no such condition was imposed, and that the 
occupation tax was frequently paid in city warrants. The 
present city clerk testifies that no such condition was im- 
posed, and three members of the city council testify to the 
same facts. 

Three saloon keepers were sworn, who testify in sub- 
stance that, while they each paid the $1,000 to the city 
treasurer at one time, that they understood that one-half 
was paid under ordinance 132. Questions were ingeniously 
framed, so that they would answer that the entire sum was 
paid as a condition precedent to the issuing of a license 
under ordinance 115, but failed to elicit proof of that fact, 
all that was shown being that at the same time they paid 
for and received a license under ordinance 115 they paid 
the amount charged under ordinance 132, it being then due. 
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The tenth finding, therefore, is in harmony with the testi- 
mony and is fully sustained by it, and the objection is not 
well taken. ; 

But even if all these exceptions were sustained, still, 
under the findings to which no objection is made, the rela- 
tor would be entitled to the writ. Thus, the first and sec- 
ond findings are, in substance, that the defendant is treas- 
urer of Pjattsmouth, and as such collected the moneys in 
controversy, and now has them. The fourth finds the 
amount received; the fifth, that the relator is the holder of 
two orders or warrants ou the ‘‘special license tax fund,” 
which the defendant has refused to pay. The seventh 
finding is, that each liquor dealer was required to pay $500 
into the school fund, under ordinance 115, for his license ; 
and under ordinance 182 a “ business tax or special license 
tax of $500 was levied upon each and every person engaged 
in the liquor or saloon business.” The eighth finding is, 
that the moneys in controversy were paid into the city 
treasury under ordinance 132 at the same time they paid 
the sums for license under ordinance 115, “without the 
same being demanded of them by the city, and that the 
same was paid voluntarily on their part.” These facts be- 
ing conceded to be true by the failure to except to the 
same, are sufficient to authorize the court to grant the writ. 
The fact that the money in controversy was paid in volun- 
tarily by the parties, under ordinance 132, and is now in 
the treasury in the ‘special license tax fund,” imposes the 
duty on the defendant of paying out the same on orders 
drawn on that fund. The money being paid under ordi- 
nance 132 must be applied to the purposes for which it 
was collected. 

In State v. Wilcox, 17 Neb., 219, the second section of the 
ordinance virtually fixed the license at $1,000, $500 of 
which was to be used as a license fee, and $500 as an occu- 
pation tax. The fourth section made the payment of the 
license fee and the occupation tax a condition precedent to 
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the granting of license. It is said (page 224): “It will be 
observed that the entire sum of $1,000 is required to be 
paid by the applicant for license, to enable him to obtain 
the same. No part of this sum is obtainéd as a tax, but 
as a condition of obtaining the license. The $1,000 is paid 
as a whole for the license—not a part for license and a part 
as tax—because without the payment of the entire sum the 
license would not be issued.” There is a plain intimation 
in the opinion that an occupation tax not imposed as a 
condition of obtaining the license would be sustained. 

Sec, 1, art. 9 of the constitution, authorizes the legislature 
“to tax peddlers, auctioneers, brokers, hawkers, commission 
merchants, showmen, jugglers, innkeepers, liquor dealers, 
toll bridges, ferries, insurance, telegraph, and express in- 
terests or business, venders of patents, in such manner as it 
shall direct by general law uniform as to the class upon 
which it operates.” 

Subdivision VIII. of section 69 of the “act to provide 
for the organization, government, and powers of cities and 
villages,” which took effect Sept. 1, 1879, authorizes such 
cities ‘to raise revenue by levying and collecting a license 
tax on any occupation or business within the limits of the 
city or village and regulate the same by ordinance. All 
such taxes shall be uniform in respect to the classes upon 
which they are imposed,” ete. The next subdivision au- 
thorizes them ‘‘to license, regulate, or prohibit the selling 
or giving away of any intoxicating, malt, vinous, mixed, 
_ or fermented liquor,” etc. Comp. St., ch. 14. 

The power, therefore, to impose an occupation tax on 
saloons is clearly conferred both by the constitution and 
statute. 

Judge Cooley, in speaking of this species of taxation, says; 
“Tf a revenue authority is what seems to be conferred, the 
extent of the tax when not limited by the grantitself must 
be understood to be left to the judgment and discretion of 
the municipal government, to be determined in the usual 
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mode in which its legislative authority is exercised; but 
the grant of authority to impose fees for the purposes of 
revenue would not warrant their being so heavy as to be 
prohibitory, thereby defeating the purpose,” etc. Cooley 
on Taxation, 408. 

The constitution of Michigan contains a provision that,. 
“the legislature shall not pass any act authorizing the grant 
of license for the sale of ardent spirits or other intoxicating 
liquors.” (Art. 4, § 47.) 

In 1875 the legislature of that state passed an act im- 
posing a specific tax on liquor dealers. The validity of 
this tax was denied, and the question came before the su- 
preme court of that state in Youngblood v. Sexton, 32 Mich., 
406. The opinion of the court was delivered by Cooley, J.,. 
and contains an elaborate review of the authorities, the tax 
being sustained. It is said (page 425): “Taxes upon bus- 
iness are usually collected in the form of license fees; and 
this may possibly lead to the idea that seems to prevail in 
some quarters, that a tax implied a license, but there is no. 
necessary counection whatever between them. A business 
may be licensed and yet not taxed, or it may be taxed and 
yet not licensed. And so far is the tax from being neces- 
sarily a license that provision frequently is made by law 
for the taxation of a business that is carried on under a 
license existing independent of the tax. Such is the case 
where cities under proper legislative authority tax occupa- 
tions which are carried on under licenses from the state. 
Ould v. Richmond, 23 Gratt., 464. Napier v. Hodges, 31 
Texas, 287. Cuthbert v. Conly, 32 Geo., 211. Wendover 
v. Lexington, 15 B. Mon., 258. See also Home Ins. Co. 
v. Augusta, 50 Geo., 530. The license confers a privilege,. 
but it is not perceived why a privilege thus conferred should 
not be taxed as much as any other. The federal laws give 
us an illustration of the taxation of illegal traffic. A case 
in point was that of the taxation of the liquor traffic in 
this state previous to the repeal of the prohibitory law;. 
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the federal law found a business in existence and it taxed it 
without undertaking to give it any protection whatever. Me-- 
Guirev. Com., 8 Wall., 887. Pervearv. Com.,5 Wall., 475. 
What would have prevented the state from taxing the same: 
traffic at the same time? Is it any more restricted in the 
selection of subjects for taxation than the general govern-- 
ment?” 

In Ould v. Richmond, 23 Gratt., 464, an ordinance im- 
posing a business tax upon lawyers was sustained, although 
the persons taxed held a license from the state to practice law, 
and the municipal tax went to nullify it. Anderson, J., 
says: “It (the license to practice law) is a vested civil right, 
yet it is as properly a subject of taxation as property to- 
which a mau has a vested right.” 

In Napier v. Hodges, 81 Texas, 287, under an act of 
the legislature or October, 1866, a retail dealer in intoxi- 
cating liquors in less than one quart was required to exe- 
cute and deliver to the county treasurer a bond payable- 
to the county judge with two or more sureties with certain 
conditions, and to pay into the county treasury a license 
tax of $300 per annum, whereupon the county clerk was. 
required to issue to the applicant a license to sell intoxicat- 
ing liquors. In November, 1866, the legislature passed 
another act hy which the retailer who is ‘‘ pursuing or about 
to pursue this occupation of selling such liquors in quantities. 
less than a quart, is assessed with a tax at the rate of $300: 
per annuum for the benefit of the state treasury,” and was 
required by another act thereafter passed and approved to. 
make application to the assessor and collector and pay the 
second amount, the tax to him prior to pursuing such oc- 
cupation, under a penalty of fifty per cent and costs for a 
failure to do so within five days thereafter. The court 
held that all these acts were valid and that the second was. 
a legitimate exercise of the taxing power. 

In Wendover v. Lexington, 15 B. Mon., 258, it was held 
that the legislature had power to give to cities within the- 
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state authority to tax for revenue purposes lottery offices 
for the sale of lottery tickets within their limits, although 
the lotteries may have been authorized by the legislature. 

In the License tax cases, 5 Wall., 462, it was held that 
licenses under the act of congress of June 30, 1864, to pro- 
vide internal revenue to support the government and the 
acts amendatory thereof, conveyed to the licensee no author- 
ity to carry on business within the state, and that the re- 
quirement was only a mode of imposing taxes; and in 
Purvear v. Com., Id., 475, it was held that a license from 
the federal government for the sale of intoxicating liquors 
did not abridge the power of the state to tax or prohibit 
the licensed business. 

In St. Louis v. Spiegel, 75 Mo., 145, a license fee had 
been imposed on the keepers of meat shops in St. Louis, 
which was $100 in one part of the city and $25 in an- 
other. The court held that the authority to impuse the 
tax was clearly conferred but that it must be uniform, and 
because of want of uniformity the act was held to be in- 
valid. , 

In Glasgow v. Rowse, 43 Mo., 479, a tax of three per 
cent was imposed on the salaries of all officers who were 
exempt from military duty in consequence of such offices, 
and two per cent on the salaries and incomes of all other 
persons, provided such salaries or incomes exceeded $600. 
The act was sustained, notwithstanding a provision in the 
constitution that all taxes should be uniform. 

In Kitson v. The Mayor, 26 Mich., 325, specific taxes 
on saloon keepers in Ann Arbor were sustained, although 
in the form of licenses, the constitution of that state pro- 
hibiting the licensing of the sale of intoxicating liquor; and 
to the same effect is Walcott v. The People, 17 Mich., 68. 

In Burlington v. Putnam Ins. Co., 31 Iowa, 102, the 
city charter authorized the city council of Burlington to 
charge such sums “as they shall deem expedient and just.” 
Under a resolution of the city council insurance companies 
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or agencies whose premiums amounted to less than $500 
were required to pay $5, where the amount was $500 but 
less than $1,000 the charge was $10, and all in excess of 
$1,000 the charge was $15. The authority was upheld. 

In People v. Martin, 60 Cal., 153, an vccupation tax in 
the form of a license tax was imposed on the defendant, 
who was engaged in the business of selling goods, wares, 
and merchandise in the county of Santa Cruz. The court 
held that under the provisions of the constitution the tax 
must be imposed by the municipality in which the defend- 
ant resided, aud not by the county. 

Many other cases to the same effect could be cited, but 
in view of our constitution and statute it seems unneces- 
sary, as the power to impose taxes upon certain occupations, 
including liquor dealers, is expressly conferred. This is 
entirely independent of the license to sell intoxicating 
drinks. To procure a license for that purpose the appli- 
cant must be a man of respectable character and standing, 
and a resident of the state. To obtain a license he must 
present the petition of thirty resident freeholders of the 
town or precinct where the sale of such liquor is to take 
place to ¢he proper authority. Notice must then be given, 
and if any objection, protest, or remonstrance is filed 
against the issuing of license, a hearing must be had 
thereon from which an appeal may be had to the district. 
court. If a license is granted the applicant must pay at 
least the sum required by the licensing board, which in no 
case can be less than $500, and give a bond to the state in 
the sum of $5,000, with two good and sufficient sureties, 
freeholders of the county. The law alsé makes the licensee 
liable for all damages that the community or individuals 
may sustain in consequence of such traffic. The law also. 
imposes heavy penalties upon any one who, without hav- 
ing complied with the provisions of the law, shall sell or 
give away any intoxicating liquors. 

The statute, in fact, is a complete prohibitory law un- 
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less a license is obtained, and then the licensee is bound 
by stringent provisions, and himself and bondsmen made 
pecuniarily liable for any violation thereof. The design 
of the law was to prohibit the traffic unless at least thirty 
resident freeholders of the town or precinct should petition 
for license, and then, if license was granted, to regulate 
the traffic by placing it in the hands of respectable persons, 
with adequate indemnity for any violation of the condi- 
tions of the bond. But this does not preclude the power 
of the state to permit municipalities to impose an occupa- 
tion tax on those engaged in the business. It is well 
known that the traffic produces destitution, misery, and 
crime, fills poor-houses and prisons, and adds largely to 
the burdens of tax payers in every municipality where 
license is granted. It would seem but justice that the 
business should bear at least a part of the burden, and no 
doubt this provision was retained in our constitution with 
this end in view. 

The particular form in which this occupation tax may 
be imposed, whether by adding a penalty to it if not paid 
in a certain number of days, as in the case cited from Texas, 
or otherwise, is not material, so that its payment. is not 
made a condition precedent to the issuing of the license. 
Whether such penalty could be enforced in this state is not 
now before us. We hold, therefore, that the city of Platts- 
mouth had authority to impose an occupation tax on 
saloon keepers, and that the finding of the referee that the 
$3,500 was paid into the city treasury as an occupation 
tax is fully supported by the evidence. The writ will 
therefore be issued as prayed. 


WRIT AWARDED. 


THE other judges concur, 
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THE AULTMAN AND TAYLOR COMPANY, PLAINTIFF IN 
ERROR, V. CHARLES AND SUSAN JENKINS, DEFEND- 
ANTS IN ERROR. 


1. Homestead: MorTGAGE. Under the homestead law of 1879 
a mortgage on the homestead of a married person to be valid 
must be executed and acknowledged by both husband and wife. 


A mortgage to secure an antecedent debt was 
signed by both husband and wife, and afterwards acknowledged 
by the wife before the proper officer, but not by the husband; 
Held, There being no countervailing equities, that the mortgage 
did not create a lien on the homestead. 


Error to the district court for Richardson county. Tried 
below before MrrcwE 1, J., sitting for BRoapy, J. 


Edwin Falloon, for plaintiff in error, cited: Watson v. 
Voorhees, 14 Kan., 328. Godfrey v. Thornton, 1 N. W. 
R., 862. Mulloy’v. Ingalls, 4 Neb., 115. White v. Gil- 
bert, 10 Neb., 539. Harrison v. Mc Whirtir, 12 Neb., 
152. Tucker v. Allen, 16 Kan., 312. Jones v. Evans, 
7 Dana, 96. Osterhout v. Shoemaker, 3 Hill, 518. Edgell 
v. Hagens, 5 N. W. R., 186. 


A. Schoenheit, for defendants in error. 
MaxwELL, Cu. J. 


This action was brought by the plaintiff against the de- 
fendants to foreclose a certain mortgage upon real estate, 
which mortgage it is alleged in the petition was executed 
by the defendants upon their homestead. The defendants 
answer separately. Charles Jenkins, the husband, in his 
answer alleges that the mortgaged premises are a home- 
stead and worth not to exceed $1,000; that by reason of 
sickness he was not in his right mind when he signed the 
mortgage, and the same was procured by the misrepresent- 

14 
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ation of the plaintiff’s agent; that there was no consideration 
for the same, and “that defendant never acknowledged 
said mortgage before any officer.” 

Susan Jenkins, the wife, in her answer pleads want of 
consideration, ete. Both defendants pray for a cancella- 
tion of the mortgage. 

On the trial of the cause the court made special findings, 
which, in the view we take of the case, need not be re- 
ferred to here. The court rendered judgment for the de- 
fendants, and dismissed the action. 

The testimony tends to show the following facts: That 
some time prior to Nov. 15th, 1883, the defendant, Charles 
Jenkins, in connection with one Hershey, purchased from 
the plaintiff a threshing machine. Certain payments had 
been made on the same, but at the time above stated there: 
was a large balance due. An agent of the plaintiff at the 
date indicated called upon the defendant, and induced him 
to give three notes to the plaintiff as follows: One note for 
$125, due March ist, 1884; one note for $250, due Nov. 
1st, 1884, and one note for $245, due Nov. Ist, 1885; and 
to secure these notes Jenkins and wife seem to have agreed 
to execute a mortgage on their homestead. This mort- 
gage contains a provision that in case of default all the 
payments may be declared due, and an action instituted to 
foreclose. For several weeks prior to this time the defend- 
ant, Charles Jenkins, had been sick with typhoid fever or 
typhoid pneumonia—the witnesses disagree as to the dis- 
ease—and was then quite unwell. There is no doubt that 
he was weak and emaciated, but he seems to have been in 
possession of his mental faculties. The plaintiff’s agent 
prepared the notes and mortgage, and some effort was 
made on that day to procure an officer to take the ac- 
knowledgment of the defendants. No officer could be 
found, however, at that time, and the mortgage was left 
with the defendants, under the promise that they would 
acknowledge the same, and transmit it to the agent. On 
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the next day Susan Jenkins, the wife of Charles Jenkins, 
went before a justice of the peace, and acknowledged the 
execution of the mortgage, and stated that her husband’s 
signature to the same was valid, but that he was unable to 
appear and acknowledge it. The justice thereupon, at her 
request, made a certificate of the acknowledgment of both 
husband and wife. The wife thereupon transmitted the 
mortgage to the plaintiff’s agent. It was not in the pos- 
session of the defendant, Charles Jenkins, after the above 
acknowledgment. 

Section 4 of the statute of 1881, relating to homesteads, 
provides that ‘the homestead of a married person cannot 
be conveyed or incumbered unless the instrument by which 
it is conveyed or incumbered is executed and acknowl- 
edged by both husband and wife.” Comp. St., ch. 86. 

Deeds of real estate, or any interest therein in this state, 
except leases for one year or for a less time, must be signed 
by the grantor, being of lawful age, in the presence of at 
least one competent witness, who shall subscribe his name 
as a witness thereto, and be acknowledged or proved, etc. 

The grantor must acknowledge the instrument to be his 
voluntary act and deed. The acknowledgment, if taken 
in this state, must be made before a judge, clerk of'a court, 
justice of the peace, or notary public; but no officer can 
take any acknowledgment out of his territorial jurisdiction. 
Comp. St., ch. 73, §§ 2 and 3. 

Acknowledgment is defined to be the act of one who has 
executed a deed in going before some competent officer or 
court, and declaring it to be his act or deed. 1 Bouv. Law 
Dict. (14 Ed.), 56. The statute, therefore, requires the 
husband and wife who incumber or convey the homestead 
to execute and acknowledge the deed or mortgage of the 
same. As between the parties, at least where there are no 
countervailing equities, this requirement is essential to the 
validity of the instrument. As all the testimony, even 
that of the justice before whom the alleged acknowledgment 
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purports to have been taken, shows that Charles Jenkins 
never acknowledged the mortgage, it is, therefore, invalid 
and of no effect. The plaintiff however paid the taxes 
upon the land in question for a time, and has a lien thereon 
for such taxes and interest, which the defendants must pay 
or the plaintiff may enforce the lien on the land. In all 
other respects the judgment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JOHN WEIR, PLAINTIFF IN ERROR, V. THE BuRLINGTON 
AND Missouri River RarLRoap Company In NE- 
BRASKA, DEFENDANT IN ERROR. 


1. Trial: OBJECTIONS TO INSTRUCTIONS. Where objection is made 
to the ruling of a trial court in the giving or refusing to give in- 
stractions to the jury hearing the cause, the instructions given or 
refused must be pointed out in the motion for a new trial in 
some way, either by number or other means of identifying the 


same. 


2. Error must appear affirmatively. A judgment of the dis- 
trict court will not be reversed unless the errors alleged and 
complained of appear on the record affirmatively. 


Error to the district court for Lancaster county. Tried. 
below before GASLIN, J., sitting for Pounp, J. 


Cornish & Tibbetts, for plaintiff in error. 
Marquett, Deweese & Hall, for defendant in error. 
Reese, J. 


This action was brought by plaintiff to recover damages. 
for the depreciation in the value of his residence property 
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by reason of the construction and operation of a railroad 
track in the street upon which the property abutted. There 
is no bill of exceptions,and the cause is presented upon the 
record, consisting of the pleadings, instructions to the jury, 
verdict, and judgment. The motion for a new trial as- 
signed a number of grounds or reasons why the verdict of 
the jury should be set aside, but as many of them involved 
admission or rejection of evidence, or other grounds which 
would require an examination of the proceedings at the 
trial, we, of course, cannot inquire into them for want of a 
bill of exceptions. 

There are two grounds which it is insisted may be ex- 
amined by the light of the record we have. They are as 
follows : 

‘“‘ The court erred in refusing the instructions to the jury 
asked by plaintiff, which refusal was duly excepted to by 
plaintiff.” 

“ The court erred in each and every instruction given to 
the jury, and instructions were excepted to by plaintiff.” 

Three of the instructions asked by plaintiff were refused. 
Twelve instructions were given, some of which were upon 
the court’s own motion, and some upon the request of de- 
fendant. There is nothing in the motion for a new trial 
nor in the petition in error which in auy way designates 
the instructions refused nor those given, of which com- 
plaint is made. 

In Hastings and Grand Island R. R. Co. v. Ingalls, 
15 Neb., 129, the present Chief Justice, MaxwWELt, in writ- 
ing the opinion, says: “There is good reason for allowing a 
general assignment of all errors arising from objection to 
the admission or rejection of testimony, as it is frequently 
almost impossible to point out all such errors in the motion 
for a new trial. But no such difficulty arises in regard to 
instructions. The statute requires them to be given in 
consecutively numbered paragraphs, and provides that they 
may be excepted to without assigning a reason therefor. 
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One of the objects of the statute was to enable a party ob- 
jecting to an instruction to bring it to the attention of the 
court by number and thus avoid the inconvenience of copy- 
ing thesame. * * * Jt is but justice to the trial court 
that objections to instructions be pointed out, and in our 
opinion the statute has not changed that requirement.” 

Applying the above rule to this case it is clear that 
plaintiff in error has not presented any questions here which 
we can review. We have examined the instructions given 
as well as those refused. They are lengthy, and it could 
serve no good purpose to copy them here at length. It is 
sufficient to say that some of those given do not misstate 
the law, and that some of those refused were rightfully re- 
jected. 

It is alleged in the petition in error that the cause was 
taken under advisement by tie court to await the decision 
by this court of the case of Hastings & Grand Island R. 
R. Co. v. Ingalls, supra, and that if that case “should be 
decided adversely to tlie railroad company, then the motion 
for a new trial should be granted, and with the request of 
the plaintiff not to take other and further steps necessary 
to obtain a new trial, which agreement and request on the 
part of the court plaintiffs in good faith acceded to and 
complied with, but the court failed to decide the motion in 
accordance therewith, the decision in the above case having 
been rendered in favor of Ingalls.” The record shows that 
this cause was “taken under advisement until decision of 
the supreme court in case of St. Joseph & Grand Island 
Railroad Co. v. Ingalls,” but it does not show the agree- 
ment as alleged. Of course we must look to the record 
alone. It is to be deplored if the rights of plaintiffs, if 
any, are lost by any misunderstanding between the trial 
court and counsel, but this court cannot assume to pass 
upon questions not shown by the record. A judgment can- 
not be reversed unless error affirmatively appears from the 
record. Hamilton County v. Baily, 12 Neb.,57. Stephen- 
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son v. Anderson, Id.,86. If the record is imperfect, so the 
court cannot tell whether facts assigned for error exist or 
not, the judgment of the court helow will be affirmed. 
Cunningham v. Tonnemaker, 13 Neb., 462. 

No error appearing by the record the judgment is af- 
firmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Luctan WoopWORTH, PLAINTIFF IN ERROR, V. AARON 
HamMMonp, DEFENDANT IN ERROR. 


1. Contract to Dig Well: conpiTIons: WAIVER. H. and W. 
entered into a written contract by which H. agreed to dig a well 
for W., the compensation to depend upon the quantity of water 
produced, the measurements to be made in the manner provided 
for in the contract. The well was completed and the water 
measured by H., but not in strict compliance with the method 
provided for in the contract. W. was not present at such meas- 
urement. He made no measuremenis himself and never sought 
to haveany made. The measurements made by H. showed that 
the quantity of water secured was equal to the amount required 
by the contract. Held, That the failure of W. to procure any 
measurements to be made was a waiver of that part of the con- 
tract and that the fact that the measurement was not made in 
strict compliance with the contract did not of itself constitute a 
defense. 

: VERDICT. In such case the testimony show- 

ing a substantial compliance with the contract, the requisite 

quantity of water being secured, a verdict of the jury in favor 
of H. will not be disturbed. 


2. 


Error to the district court for Douglas county. Tried 
before WAKELEY, J. 


Redick & Redick, for plaintiff in error. 


W. J. Connell, for defendant in error. 
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This action was upon a written contract for digging a 
well. The plaintiff below alleged in his petition, substan- 
tially, that on July 11, 1876, plaintiff and defendant enter- 
ed into a written contract as follows: 

“ A. Hammond, of Jacksonville, Illinois, hereby agrees 
to locate, sink, and curb a well for L. Woodworth, on his 
place in South Omaha, within less than twenty feet of 
where he has already sunk, guaranteeing five hundred gal- 
lous of water in twenty-four hours, for which, said L. 
Woodworth covenants and agrees to pay said A. Ham- 
mond or his order six dollars for each and every one hun- 
dred gallons of water said well is capable of and shall sup- 
ply in twenty-four hours, the supply to be ascertained by 
first taking out all the water from said well and to con- 
tinue to take it out as fast as it runs into said well for three 
hours, that ratio to be the amount of twenty-four hours’ 
supply, which is to be paid for on the completion of said 
Hammond’s part of the contract, said well not to exceed 
two hundred and fifty dollars. 

“ Signed, L. Woopwortu. 

“6 Witness, A. Hammonp.” 

“‘ For description and other provisions of contract see the 
other side.” 


On which other side appears the following: 


“ And said L. Woodworth further agrees to furnish all 
the necessary curbing at the well free of charge, and said 
Hammond also agrees that if said well supplies more than 
500 gallons of water in twenty-four hours, then said Wood- 
worth is to pay $2.00 per one hundred gallons for what it 
may supply, said amount not to exceed two hundred and 
fifty (250) dollars. 

“ Signed L. Woopworta. 

“A, HAMMOND.” 
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That the plaintiff did locate, sink, and properly curb said 
well and fully complete it April 8, 1877; that said well is 
capable of supplying upwards of 15,000 gallons in twenty- 
four hours; that the defendant though often requested has. 
not paid the amount due, and praying judgment for $250 
and interest. 

The defendant (plaintiff in error here) filed his answer, 
setting up his defenses as follows: Denying each and every 
allegation in petition except those admitted. That he 
signed said contract, but that plaintiff delayed commenc- 
ing work so long that the defendant suffered great dam- 
age; that in settlement of said damages, and before any 
work was done, plaintiff and defendant entered into 
another and different agreement as follows: That the con- 
tract set out in petition be canceled, and plaintiff would 
go into a well that defendant then had, about 110 feet 
deep, and at the depth of forty feet from the surface, tun- 
nel across and procure him a sufficient quantity of water, 
using the old well as a reservoir ; that the well should pro- 
duce at least 15,000 gallons of water in twenty-four hours 
from the vein struck by said tunnel ; that plaintiff would 
brick it up and complete it and receive $200 for the same. 
That the plaintiff did not commence within a reasonable 
time nor until six months thereafter, and defendant was 
obliged to haul water at an expense of $75, which he sets 
up asa counter-claim ; that in March, 1877, plaintiff com- 
menced sinking defendant’s old well deeper, struck a little 
water and abandoned it; afterwards plaintiff dug a few 
feet deeper and procured two anda half or three feet of 
water, but not sufficient for defendant’s use. He denies that 
plaintiff has complied with the condition of his coutract, 
but wasted and destroyed lumber to the amount of fifty 
dollars, and put defendant to extra expense of fifty dollars ; 
defendant paid twenty-five dollars on said contract ; that 
plaintiff has no interest in the suit, and that he is not in- 
debted to said plaintiff and prays judgment against the 
plaintiff for $225 and costs. 
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Plaintiff for reply denied all the allegations of the an- 
swer. 

There was a jury trial resulting in a verdict and judg- 
ment in favor of the plaintiff in the action for $244. The 
defendant, as plaintiff in error, brings the cause to this 
court, alleging that the verdict is not supported by suffi- 
cient evidence. 

By the terms of the contract the price to be paid was 
made to depend upon the quantity of water secured ; this 
to be ascertained by certain tests or methods of measure- 
ment prescribed therein. The proof did not sustain the 
allegation of the answer that the contract was abandoned, 
but rather that plaintiff in error had a well of considerable 
depth which had been abandoned, and by his consent de- 
fendant in error dug this well down until water was 
reached. The work was not prosecuted with vigor and 
the well was not completed until] in the spring of 1877. 
But to this no particular objection appears to have been 
made, and must now be considered as waived. The real 
question is, whether or not, by the tests shown to have 
been made, the amount found by the verdict was greater 
than the quantity of water found would justify. It ap- 
pears from the testimony that no test or measurement of 
the water was made by both parties, as seems to be implied 
by the contract, but that all efforts in that direction were 
made by defendant in error or others in his interest or at 
his request. No measurement is shown to have been made 
by plaintiff in error, either in accordance with the contract 
or otherwise. As he seems not to have insisted upon or 
cared to have the measurement made in strict accordance 
with the contract, we do not think he can now insist upon 
a defense based upon that fact alone, since it is shown 
that three measurements were made by defendant in error. 
The question, then, of the method of measurement must 
be considered as waived and out of the case, and the ver- 
dict must be tested by the testimony showing the quantity 
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of water secured. The defendant in error testified that the 
second test or measurement made by him was in company 
with Mr. Redfield, and with four men at the windlass the 
water was lowered six inches after an hour’s work, and 
that at the rate shown by this test the well would supply 
twelve thousand six hundred gallons of water. J. B. Red- 
field testified that he was present at this test. He says: 
“ Three, four, or five of us tested it and drew the bucké 
up four times altogether, which took seventeen or eighteen 
minutes in round numbers. It lowered the water at last 
test an inch or two, filled up again to the level in ten or 
fifteen minutes. L. C. Redfield was algo present. He says: 
“Hammond had a large iron bucket twenty-five inches 
deep, eighteen to twenty inches across, valve in bottom. 
When the bucket struck water it would settle immediately 
and valve would close when we pulled—four men on wind- 
lass—found height of water before and after test, lowered 
ten or twelve inches first test, second time a little over an 
inch—inch came back in ten or twelve minutes,” 

S. Jacobson testified: “I tested the well three hours one 
day with ten gallon bucket, would draw a bucket up every 
three minutes, and continued that for three hours; did not 
lower the water any; measured it before and after test and 
no difference—four feet of water. Notified Woodworth ; 
went to see him about brick; he said there was not water 
enough; I said I was willing to test it any day.” This 
test seems to have been made before the well was finally 
completed. It does not seem to have been a very reliable 
one, as at the rate the water was taken out it would yield 
only 4,800 gallons in twenty-four hours, but as the quan- 
tity of water was not diminished it affords no criterion as 
to the producing capacity of the well above the 4,800 gal- 
lons. Hammond and Jacohson were interested parties. 
The Redfields appear not to have been. Assuming, as we 
must do, in support of this verdict, that the jury did not 
allow any damages to plaintiff in error, and adopting the 


290 SUPREME COURT OF NEBRASKA, 


State v. Thiele. 


measurement as testified to by the Redfields and as esti- 
mated in the brief of plaiatiff in error, we find that upon 
the: testimony of J. B. Redfield, after deducting the $25 
paid and adding interest, the verdict would have been 
about $254. By the testimony of L. C. Redfield, by the 
same rules, it would have been about $240. Applying the 
same rule to the same test as testified to by Hammond, the 
Serdict would have been much more. It therefore follows 
that the verdict, so far as these tests are concerned, is sup- 
ported by the evidence. 

It is claimed by defendant in error that certain instruc- 
tions given to the ‘jury by the court were erroneous, but 
the view we take of the case renders these objections un- 
important, as they are virtually disposed of by the fore- 
going. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Tue STATE OF NEBRASKA, EX REL. JOHN A. Lucas, v. 
JuuiIus THIELE. 


1. Supersedeas Bond: conpiTions. When a decree of fore- 
closure of mortgage is rendered in the district court and the 
amount of the supersedeas bond for appeal to the supreme court 
is fixed by the district court, such bond in order to act as a 
supersedeas, when filed and approved, must contain the condi- 
tions prescribed by law, otherwise it is the duty of the clerk of 
the court rendering the decree to issue order of sale on demand 
and payment or tender of fees. 


2. MANDAMUS. In such case, where the clerk refuses to 
issue order of sale, 2 mandamus will issue to compel action. 
3. AMENDMENT. The filing of a supersedeas bond is a pro- 


ceeding within the meaning of section 144 of the civil code, and 
may be amended. 
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ORIGINAL application for mandamus. 

HT. L. Brome and ©. C. MeNish, for relator. 
M. McLaughlin, for respondent. 

REESE, J. 


This is an application to this court, in the exercise of its 
original jurisdiction, for a peremptory writ of mandamus, 
requiring the defendant, the clerk of the district court of 
Cuming county, to issue an order of sale upon a decree of 
foreclosure of a mortgage rendered in that court. The 
defendant in that action, desiring to remove the cause into 
the supreme court for review, caused the necessary trans- 
cript to be made and filed the same with the clerk of this 
court, and executed and filed with defendant a bond which 
was intended to perform the service of a supersedeas under 
. the provisions of section 677 of the civil code. The con- 
dition of the bond is as follows: 

“ Now, therefore, we, Risdin P. Hinkinson, as principal, 
and J. B. Hankinson, H. N. Warren, and J. W. McLaugh- 
lin, as sureties, do hereby undertake to the said John A. 
Lucas in the sum of five hundred dollars that the said 
Risdin B. Hinkinson shall abide the judgment and decree, 
if the same shall be affirmed, and pay the costs.” The 
bond was approved by the respondent. 

The relator being dissatisfied with the bond as to form 
and substance demanded the issuance of an order of. sale, 
notwithstanding the bond, and tendered the legal fees 
therefor. But respondent refused to issue the order. 

Without quoting at length, it may be said that, as appli- 
cable to this case, the section of the code above cited pro- 
vides that no appeal in any case in equity shall operate as 
a supersedeas unless the appellant shall, within twenty days 
next after the rendition of the decree, execute to the adverse 
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party a bond with one or more sureties, conditioned that 
the appellant “will prosecute such appeal without delay, 
and will not during such appeal commit or suffer to be 
committed any waste upon such real estate.” 

As will be seen by the condition of the bond above 
given, the clause above quoted from the statute is wholly 
omitted. The purpose of the legislature evidently was 
that in case of the foreclosure of liens the value of the 
real estate should not be diminished after the decree and 
during the pendency of the appeal by the commission of 
waste, thereby lessening the security. The bond was in- 
sufficient in substance and should not have been approved. 
It was therefore the duty of respondent to issue the order 
of sale when requested so to do by the relator. That being 
his duty a mandamus will issue to compel action. Sec. 645, 
civil code. 

It is insisted that the giving of the bond isa proceeding © 
of the kind referred to in section 144 of the civil code, 
which may be amended, and therefore relief should be 
sought within the district court or in this court by motion 
or otherwise attacking the bond. 

There is no doubt but that the bond might be amended 
so as to conform to the requirements of the law at any 
time, but the fact still remainsthat the bond is not in con- 
formity to the law, and it is the duty of the clerk to issue 
the order unless such bond is filed. 

The judgment is that a peremptory writ of mandamus 
be allowed requiring the respondent to issue the order of 
sale as requested unless an amended bond, to be approved 
by respondent, be filed in compliance with law within 
twenty days. In case it is certified to this court that such 
amended bond has been filed within the time specified no 
writ will issue. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 
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Tue Srate or NEBRASKA, EX REL. THE CITY OF 
Lixcony, v. H. A. Bascock, Aupiror oF PUBLIC 
ACCOUNTS. 


1, Municipal Corporation: Am To INTERNAL IMPROVE- 
MENTS. A city of the second class may make donations to 
railroads or other works of internal improvement in an amount 
in the aggregate not to exceed ten per cent of the assessed 
valuation, and bonds issued for water-works which the city 
owns, und for other city purposes, cannot be computed as a part 
of such ten per cent. 


CERTIFICATION. Bonds issued by a city as a 
donation to a railroad must have the certificate of the secretary 
and auditor of state indorsed thereon, and if such bonds do not 
have such certificate such officers will not be required to certify 
refunding bonds based on such prior bonds. 


ORIGINAL application for mandamus. 
J. R. Webster and Allen W. Field, for relator. 


William Leese, Attorney General (C. O. Whedon with 
him), for respondent. 


MaxweE tt, Ca. J. 


This is an application for a mandamus to compel the 
defendants to certify $25,000 of refunding bonds issued 
by the relator. It is alleged in the petition that, “under 
the provisions of the statutes for the issue of bonds by 
counties, towns, cities, aud precincts in aid of works of 
internal improvements, the city of Lincoln, pursuant to 
regular proceedings for the calling of an election and sub- 
mission of the proposition to the electors of said city, voted 
to issue and did issue to the Lincoln and Northwestern 
Railroad Company, a railroad corporation of this state, its 
bonds in the sum of twenty-five thousand dollars, with 
interest payable annually at the rate of eight per centum per 
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annum, which bonds were dated the first day of January, 
1880, and were payable absolutely the first day of January, 
1900, and at the option of the said city at any time after 
January Ist, 1885, and were issued to aid said railroad 
company in the construction of its road from said city of 
Lincoln to the city of Columbus in the state of Nebraska. 

The said Lincoln and Northwestern Railroad Company 
duly constructed its line of road so to be constructed, and 
said bonds were to it duly issued and placed upon the 
market and sold, and ever since said city has paid interest 
upon said railroad bonds as it accrued and matured, and 
no question has ever been made as to the validity of said 
bonds as the obligation of said city. 

5th. Prior to the first day of July, 1885, the city of 
Lincoln exercised its option to pay said bonds before ma- 
turity, and called said bonds for presentation and payment 
July 1st, 1885, and the holders of said bonds presented the 
same for payment in response to such call, and the same 
now await payment as overdue obligations of said city. 

6th. Not having the necessary funds with which to 
pay such bonds so called after two futile attempts to issue 
and sell bonds with which to meet its said call, by submis- 
sion of the question to the electors of said city, both of 
which were ratified by the electors at elections duly held, 
the parties purchasing said new bonds signified to the 
mayor and council a preference to have such refunding 
bonds issued by authority of the mayor and council of said 
city, and the authority of the mayor and council of said 
city under an ordinance of said city and the authority con- 
ferred by sections eleven, twelve, and thirteen of chapter 
forty-five of the Compiled Statutes. 

7th. Accordingly, and on the sixteenth day of Novem- 
ber, 1884, after due proceedings in compliance with sec- 
tions eleven, twelve, and thirteen of chapter forty-five of 
the Compiled Statutes of Nebraska, the mayor and council 
of said city by ordinance of that date duly authorized the 
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execution and issue of twenty-five bonds of one thousand 
dollars each, payable in twenty years and redeemable in 
five years from their date, to bear date December 20th, 
1880, and to bear interest at the rate of five and one-half 
per centum per annum, payable semi-annually in the city 
of New York, which bonds said city sold at par and 
negotiated to Lewis and Lewis, who were the best bidders 
therefor and who are now ready and willing to pay there- 
for at par as soon as said bonds can be registered and their 
validity established. 

8th. All proceedings relative to the passage of said or- 
dinance and issue of said bonds were, on the nineteenth day 
of January, 1886, duly presented to and filed with the re- 
spondents, and the fees for the registration of said bonds, 
but the respondents refused to register the same. Copies 
of the proceeding for issue of said new bonds so required 
to be registered and for the issue of sid former bonds so to 
be redeemed filed with the respondent, and are hereto an- 
nexed and made a part of this application. 

10th. In consequence of the refusal of respondents to 
register said bonds the relator is unable to complete and 
effect its negotiation for call and redemption of its 8 per 
cent bonds, or to effect and complete the issue of its lower 
interest, 54 per cent bond, greatly to the detriment of its 
credit and revenue. 

11th. The only reason that the respondents have for 
their refusal to register said new refunding bonds, as rela- 
tor is advised, is, that heretofore, prior to the issue of 
$25,000 of bounds to aid said Lincoln and Northwestern 
Railroad Co, said city issued bonds for the following 
amounts and purposes, which, on the 21st day of December, 
1880, were still outstanding, viz.: 

Internal improvements, 


Atchison and Nebraska R. R. Co., 1872............ $ 9,500 
Lincoln & Northwestern R. R. Co., 1880........... 25,000 
Total for internal improvement ...............+. $34,500 


a) 
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Other purposes. 
To protect city from fire, 1872, under charter of 


TSC i civneesgeiisdieconcievecedviceiatess -s00e8 20,000 
To protect city from fire, 1874, under charter of 
TST oa scisvctulessereies mesiiaceeusestateed ences 1,200 


To fund floating debt, 1872, under charter of 1871. 30,000 
To fund floating debt, 1875, under charterof 1871. 53,000 
To build iron bridge within city, 1873, under 


Charter of 187 1.......ccccceceseetscssssesseccseess 2,000 
Total under charter......... Bes cele oueieuwed teases $106,200 
Total for internal improvements...........- 34,500 © 


Debt including total issue Lincoln and 
Northwestern ......... Ssdueatavevewsneaves $140,700 


12th. The assessed valuation of said city at date of 
such issue of $25,000 of bonds to the Lincoln and North- 
western Railroad Co. was $1,236,661, and under the in- 
ternal improvement act it had power to issue bonds to the’ 
amount of $123,560 for such purpose, and had only issued, 
including said bonds, the sum of $34,500. 

13th. But respondents insist that all indebtedness of 
said city shall be computed (by terms and provisions of the 
act to provide for funding warrants and outstanding in- 
debtedness of counties, page 219, acts of 1877) in determin- 
ing the validity of said $25,000 issued to the Lincoln aud 
Northwestern R. R. Co., and that such issue was in excess 
of the powers of said city, which questions whether or not 
all indebtedness shall be computed in determining the 
amount the city may issue for aid of works of internal 
improvements, and second, whether under the act for re- 
funding outstanding bonds, 11, 12, and 13, chapter 45 of 
Compiled Statutes, all outstanding bonds shall be computed 
in determining the validity of such refunding bonds, and 
then their registerable character are the sole questions in- 
volved in this controversy. The relator, however, further 
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shows that the outstanding obligations of said city now 
outstanding with date and purpose of issue are as follows, 
to-wit: 

Funding bonds 1872, to fund outstanding in- 


Gebtedness 1.0... ..cccescecscenecececneeeeaeees $ 30,000 00 
Funding bonds 1875, to fund outstanding in- 
Aebtedness .........cccsssececevencsucceesveces 53,000 00 


To Northwestern R. R. bonds in aid construc- ~ 
tion said road, for refunding which these 


bonds are iseaed ; iisai.sseecedscissecsvawv ees 25,000 00 
Water bonds 1882, Ist series............4. sees 10,000 00 
Funding bonds 1882, to refund fire bonds.... 20,000 00 
Water bonds 1884, 2d series............0...0. 006 10,000 00 
Water bonds 1884, 3d series...........sse. see 90,000 00 

TGtaliccceiecca Sei ebecs secanvotecus iescccua ous $238,000 00 


Wherefore relator prays the issue of a peremptory writ 
of mandamus directed to H. A. Babcock, auditor of pub- 
lic accounts, and Edward P. Roggen, secretary of the state 
of Nebraska, that they certify and register said twenty-five 
bonds of the city of Lincoln, dated December 20th, 1885, 
of $1,000 each, bearing interest payable in the city of New 
York semi-annually at the rate of five and one half per 
cent per annum, payable after five years at the option of 
said city, and due in twenty years from this date.” 

There is also a stipulation in the record as follows: “ It 
is hereby agreed by and between the parties hereto that 
the bonds issued to said Lincoln and Northwestern Rail- 
road Company, dated the first day of January, 1880, and 
referred to in the application of the relator, were never reg- 
istered by the auditor of public accounts, nor did said bonds 
or any of them ever have endorsed thereon a certificate 
signed by the secretary and auditor of state showing that 
said bonds were issued pursuant to law. ‘This stipulation 
shall be considered as a part of the application for a writ 
of mandamus in this proceeding, and to said application as 


228 SUPREME COURT OF NEBRASKA, 
State v. Babcock, 


amended by this stipulation respondents shall filea general 
demurrer.” 

The case was submitted on demurrer to the petition. 

The first question presented is the authority of the city 
to issue bonds for the purpose indicated. 

Sec. 2, art. 12 of the constitution provides that, ‘No 
city, county, town, precinct, municipality, or other subdi- 
vision of the state, shall ever make donations to any rail- 
road or other work of internal improvement, unless a 
proposition so to do shall have been first submitted to the 
qualified electors thereof at an election by authority of law; 
Provided, That such donations of a county with the do- 
nations of such subdivisions in the aggregate shall not ex- 
ceed ten per cent of the assessed valuation of such county ; 
Provided further, That any city or county may by a two- 
thirds vote, increase such indebtedness five per cent in ad- 
dition to such ten per cent, and no bonds or evidences of 
indebtedness so issued shall be valid unless the same shall 
have endorsed thereon a certificate signed by the secretary 
and auditor of state showing that the same is issued pursu- 
ant to Jaw.” , 

It will be seen that donations to railroads or other works 
of interna] improvement are limited to ten per cent of the 
assessed valuation, unless by a two-thirds vote five per cent 
additional is given. 

The question as to what constitutes internal improve- 
ments has been decided by the court in a number of cases 
—U.P. RB. R.v. Commissioners of Colfaa Co., 4 Neb., 450. 
S. P. L. Co. v. Buffalo Co., 7 Id., 258. Traver v. Mer- 
rick Co., 14 Id., 8327—and need not further be considered. 
It is evident that bonds issued for the construction of water- 
works to be owned by the city, or for debts of the city, do 
not come within the prohibition of the constitution—the 
limitation of ten per cent. This objection, therefore, is un- 
tenable. 

2d. That said bonds “were never registered by the 
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auditor of public accounts, not did said bonds or any of 
them have endorsed thereon a certificate signed by the sec- 
retary and auditor of state showing that they were issued 
pursuant to law.” 

Tt was claimed on behalf of the city on the argument. 
that the refunding bonds were merely a continuation of 
the original bonds, and that therefore it was unnecessary 
to register or have certified the original bonds which the 
refundiug bonds were intended to take the placeof. It was 
also contended by one of the attorneys that appeared for an 
intervenor that the requirement in sec. 2, art. 12 of the con- 
stitution, for the certification of bonds, applied only to the 
five per cent issued on a two-thirds vote in addition to ten 
per cent previously issued. 

In answer to the first of these objections it is sufficient 
to say that the refunding bonds, though issued to take the 
place of the original bonds as representing the same debt, 
yet must be based upon bonds previously duly issued and 
certified. There is a plain provision of the constitution 
applicable to bonds issued as donations for railroads and 
other works of internal improvement, and neither the city 
nor the defendants can disregard it with impunity. Who 
is to blame for the failure to have such bonds properly 
certified does not appear, but until so certified it was the 
duty of the defendants to refuse to certify refunding bonds 
to take their place. 

The second question is not free from difficulty because 
of the punctuation of the original section in the engrossed 
copy of the constitution, a period being placed before each 
of the provisos. While the punctuation might perhaps 
justify the construction that only the additional five per 
cent in excess of ten per cent was to be certified, yet it is 
evident that both the ten per cent and five per cent addi- 
tional were intended, the language being that “‘no bonds 
or evidences of indebtedness so issued shall be valid unless,” 
etc. That is, that all bonds or evidences of indebtedness 
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issued for the purposes designated must be certified as pro- 
vided in the constitution. As the bonds which it was 
sought to refund in this case did not contain the certificate 
required by the constitution, it was the duty of the defend- 
ants to refuse to certify refunding bonds based thereon. 
The writ must therefore be denied. 


WRIT DENIED. 


THE other judges concur. 


Ture Srate of NEBRASKA, EX REL. THE CITY oF 
Linco, v. H. A. Bascock, AupiToR oF Pusuic 
ACCOUNTS. 


1, Municipal Corporations: arp TO INTERNAL IMPROVE- 
MENTS. A city has authority under the statute to donate to one 
or more railroads or other works of internal improvement its 
bonds not to exceed in the aggregate ten per cent of the assessed 
valuation; and bonds issued for water-works owned by the city 
or other city purposes are not to be computed in making up the 
aggregate which the city may donate. 

STATUTORY AUTHORITY. The authority fora 

city to issue bonds to aid in the construction of railroads or other 

works of internal improvements is expressly conferred by sec. 1, 

chapter 45, Compiled Statutes. 


The word “aid’’ as used in the statute 


may include donations. 


DUTY OF AUDITOR AND SECRETARY OFSTATE. 
The provision in the constitution requiring the secretary and 
auditor of state to endorse on bonds issued asa donation to a 
railroad or other work of internal improvement, that such bonds 
were ‘‘issued pursuant to law,’’ requires no legislation to carry 
it into effect, but it is the duty of such officers in a proper case 
to make such endorsement. 


> 


: . The provision applies to all bonds 
issued for that purpose, and not alone to the five per cent in ex- 
cess of the ten per cent first issued. 


a 
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: MANDAMUS. Sec. 31, chapter 9, Compiled 
Statutes, authorizes a city in a proper case to institute a proceed 
ing to compel the certification of bonds issued by such city. 


ORIGINAL application for mandamus. 


Allen W. Field (James M. Woolworth and J. R. Webster 
with him), for relator. 


William Leese, Attorney General (Mason & Whedon with 
him), for respondent. 


Maxwe tu, Cu. J. 


This is an application for a mandamus against the sec- 
retary of state and auditor to compel them to register “and 
under their seal of office certify upon” bonds to the amount 
of $50,000 issued as a donation to the Missouri Pacific 
Railway, “that they have been regularly and legally is- 
sued,” etc. The relator alleges in its petition that, 

“3d. Prior to the 10th day of October, 1885, in due 
conformity to law, the relator, the city of Lincoln, had is- 
sued its bonds in aid of the construction of works of inter- 
nal improvement, as follows: 

In 1872, to the Atchison & Nebraska Railroad 

CONIPAN Ys seks saecede csbceicy avnboreses easy sdebuxely $ 9,500 
In 1880, to the Lincoln & Northwestern Railroad 

Company... tats -.. $25,000 
Which were vanced ‘by eid: atv in said of — ee 

internal improvement, and amount to.............. $34,500 

“Ath, On the 10th day of October, 1885, the assessed 
valuation of all taxable property in the city of Lincoln 
amounted to the sum of $2,183,030, as the same was as- 
sessed and returned at the time of the assessments in April 
and May of the year 1884 for revenue purposes. 

“5th. On the 7th day of September, a.p. 1885, the 
mayor and council of said city of Lincoln duly passed an 
ordinance calling a special election in said city of Lin- 
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coln, to be held on the 10th day of October, 1885, for the 
purpose of taking the vote of the electors of said city upon 
a proposition to them submitted, to issue and donate to the 
Missouri Pacific Railway Company the bonds of said city 
of Lincoln to the amount $50,000, dated November Ist, 
1885, payable twenty years thereafter, with interest from 
the ist day of January, 1886, at the rate of five per cent 
per annum, payable semi-annually, interest and principal 
payable at the bank of Kountz Brothers in the city of New 
York, to aid said Missouri Pacific Railroad Company in 
the construction of its road from its main line in Cass 
county to said city of Lincoln. 

“6th, Said proposition was conditioned that said rail- 
way company should construct a first-class railroad of stand- 
ard guage into said city of Lincoln, connected with the 
main line of said company already constructed, so that con- 
tinuous trains might be run thereon from its main line into 
said city; that said company should begin active construc- 
tion of said road within thirty days from the date of elec- 
tion and declaration of the adoption of the proposition, and 
complete said railroad, with a necessary depot for freight 
and passengers at said city, and other appurtenances; and 
run regular trains thereon from its already constructed line 
in this state into said city of Lincoln by the first day of 
September, 1886. 

“7th. By said proposition it was also provided that 
thirty days after the active work of constructing said rail- 
road should have begun, said bonds should be executed 
and deposited in the hands of a trustee, to be appointed by 
the mayor of said city, to hold in trust for said company 
and for said city, to be delivered to said company if it should 
comply with the conditions aforesaid, otherwise to be re. 
turned to said city to be canceled. 

“8th. Said ordinance was duly approved and was pub- 
lished as required by law for four weeks continuously in 
the Nebraska State Journal, a weekly newspaper published 
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in said city, commencing the 10th day of September, 1885; 
and such election was duly and regularly held the 10th 
day of October, 1885, and on the 12th day of October, 
1885, the returns of said election were by the mayor and 
council of said city of Lincoln duly canvassed, and the vote 
of the electors cast found and declared to be, in favor of 
said proposition, 1799 votes; against said proposition, 56 
votes; and more than two-thirds of the votes cast being in 
favor of said proposition. The result was thereupon, by the 
mayor and council of said city, declared to be that said prop- 
osition was adopted, and the proposition and result was en- 
tered upon the records of said city of Lincoln, and notice of 
its adoption was published in said weekly newspaper, the 
Nebraska State Journal, as required by law, for two weeks 
continuously prior to the issue of said bonds. 

“9th. The Missouri Pacific Railway Company on its 
part accepted the result so declared, and entered upon the 
active construction of its railway on or about the 8th day 
of November, A.D. 1885, and within less than thirty days 
after said election, and has completed and laid about two 
miles of its road ready for the passage of rolling stock, en- 
gines, and cars, and has acquired by purchase a large amount 
of real estate in fee simple for depot grounds, for which real 
estate so purchased it has paid out the sum of eighty thou- 
sand dollars, and is now engaged in acquiring, partly by 
purchase and partly by condemuation, grounds for depots, 
side tracks, yard, and appurtenant uses, tracts of grounds 
aggregating fifty-one acres in and adjacent to said city, hav- 
ing to this time fully complied with all the terms and con- 
ditions of said proposition on its part to be performed. 

“10th. Pursuant to said proposition and the facts afore- 
said, thirty days after actual work of construction of said 
railroad had been commenced, by order of the mayor and 
council of said city, the mayor and clerk of said city pro- 
ceeded to sign and execute said bonds, and the mayor of 
said city named and designated the First National Bank, 
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of Lincoln, Nebraska, as trustee to receive and hold the 
same under the terms of said ordinance and proposition so 
adopted by the electors, and thereupon, before delivering 
said bonds to said trustee, the relator applied to the re- 
spondents, H. A. Babcock, auditor of public accounts, and 
Edward P. Roggen, secretary of the state of Nebraska, 
under the provisions of “ An act to provide for the regis- 
tration by the auditor of public accounts of bonds issued by 
villages and cities of the second class,” approved March 5th, 
1885, for the registration of said bonds, and requested that 
they certify upon said bonds that they have been regularly 
issued and registered in the office of the auditor of public 
accounts, and furnished to said auditor a transcript of all 
the proceedings had previous to the issuance of said bonds 
relative thereto, duly ecrtified under the hand of R. C. 
Manley, city clerk of said city, authenticated by the seal of 
said city, and offered to pay said auditor the legal fees 
therefor, but the registration of said bonds was by the 
respondents refused. 

“Jith. Relator further shows that, so far as it is ad- 
vised, the reason wherefor said respondents refuse to regis- 
ter said bonds, as they claim, that the said issue is excessive 
in amount and is in excess of the power of said city to issue 
bonds, because, as respondents claim, the city of Lincoln 
has no power to issue bonds for aid of works of internal 
improvement exceeding, together with outstanding bonds 
for whatsoever purposes issued, the amount of ten per 
centum of the assessed valuation of said city, and that the 
outstanding obligations of said city, together with the pro- 
posed 50,000 (thousand) dollars of bonds, exceed the sum 
of $218,303. 

“18th. But relator shows all its outstanding bond obli- 
gations of every character unpaid the 10th day of October, 
1885, or November 1st, 1885, together with the year and the 
purpose of their issue, were and are as follows: 
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For aid of works of internal improve- 

ment above stated...........cceeeees $ 34,500 
For protection from fire (fire apparatus, 

ete.), charter of 1871 in 1872...... $ 20,000 
To fund floating debt deficit of general 

revenue charter of 1871 in 1872 30,000 | 
To fund floating debt deficit of general 

revenue charter of 1871 in 1875 538,000 
For construction of water-works and 

water supply charter of 1883 in 

1882 and 1884, the water-works 

being property of said city.......... 110,000 


$218,000 


Total indebtedness. ........:.ceceseeseeeeee $247,500 


“And relator contends that such indebtedness of $213,000 
is not chargeable under the law and statute in such case 
provided against the power of said city to issue bonds in 
aid of works of internal improvement, which question, so 
far as relator is advised, is the sole question involved in 
this controversy. 

‘Wherefore the relator prays the court the issue of a per- 
emptory writ of mandamus, directed to H. A. Babcock, 
auditor of public accounts, and Edward P. Roggen, secre- 
tary of state of the state of Nebraska, commanding them 
that they forthwith register and, under the seal of their 
office, certify upon said bonds that they have been regularly 
and legally issued, and that they have been registered in 
the office of the auditor of public accounts, in accordance 
with the provisions of law.” 

The defendants filed an answer to the petition, and there 
is also a stipulation in the record as to certain facts. 

As we understand the position of the defendants, they 
are ready and willing to certify the bonds in question if it 
is clear that it is their duty so todo; but they are in doubt, 
because of the various and apparently conflicting provisions 
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of statute relating to the subject, as to their duty in the 
premises, and ask the direction of the court. 

The first question presented is the amount of bonds or 
other evidences of indebtedness which a city may issue as 
the aggregate of donations to a railroad or railroads, or 
other works of internal improvement. 

Sec. 2, art. 12 of the constitution was copied in the 
opinion in State v. Babcock, heretofore filed, and need not be 
set out at length here. It will be observed that the restric- 
tion is upon donations—that is, that a city or county can- 
not, in the first instance, make a donation or donations for 
the purpose indicated which, in the aggregate, shall exceed 
ten per cent of the assessed valuation, with the further lim- 
itation that the legislature might authorize a municipality, 
by a two-thirds vote, to increase its donations five per 
cent. Bonds issued by a city for water-works which are 
owned by such city are in no sense donations, and are not 
to be included in the aggregate of evidences of indebted- 
ness donated or to be donated to railroads or other works 
of internal improvements, and the same rule applies to 
other bonds issued for city purposes. 

Some objection is made as to the right of a city to issue 
its bonds or other evidences of indebtedness because of the 
limitation upon a county that its donations “ with the don- 
ations of such subdivisions in the aggregate shall not ex- 
ceed ten per cent of the assessed valuation of such county.” 

The question as to the effect of this limitation upon 
county donations is not before the court, and will not be 
considered; but it is clear that it does not apply to a city, 
it being expressly excepted under the second proviso; that 
is, a city, in a proper case, may issue its bonds to the amount 
of ten per cent to aid in the construction of works of in- 
ternal improvement ; nor does the limitation apply to a 
precinct. State v. Lancaster County, 6 Neb., 214. Jones 
v. Hurlburt, 13 Id., 131. As the bonds heretofore issued, 
with those now sought to be certified, will not amount to 
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ten per cent, they do not prevent the city from making the 
donation in question. 

2d. That Lincoln, being a city of the second class and 
having more than five thousand inhabitants, it has no au- 
thority, under the act creating it, to issue these or any other 
bonds of like character. Without making a critical exami- 
nation of the act referred to, we find the authority expressly 
conferred by section one, chap. 45, Comp. St., which is as 
follows: “That any county or city in the state of Nebraska 
is hereby authorized to issue bonds to aid in the construc- 
tion of any railroad or other work of internal improvement 
to an amount to be determined by the county commission- 
ers of such county, or the city council of such city, not ex- 
ceeding ten per centum of the assessed valuation of all tax- 
able property in said county or city; Provided, The county 
commissioners, or city council, shall first submit the ques- 
tion of the issuing of such bonds to a vote of the legal 
voters of said county or city, in the manner provided by 
chapter nine of the Revised Statutes of the state of Ne- 
braska, for submitting to the people of a county the ques- 
tion of borrowing money.” This act was passed in 1869. 
It was not passed asa special act applicable alone to the 
counties or cities then in existence, but is general in its ap- 
plication, and confers authority upon any city or county 
to submit to the electors of the county or city the question 
of issuing bonds in a specified amount to aid in the construc- 
tion of any railroad or other work of internal improvement. 
If, therefore, as contended, the charter of the city of Lincoln 
does not confer authority to donate the bonds of the city 
still such authority is granted by the general law, and the 
maxim expressio wnius est eaclusio alterius does not apply. 

Objection is made that the power to vote bonds is to aid 
in the construction of railroads or other works of internal 
improvement. This question was very fully considered in 
U. P. R. R. v. Commissioners of Colfax Co., 4 Neb., 450. 
The evident object of the statute was to enable a county 
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or city to avail itself of some proffered benefit of the char- 
acter named in the statute by aiding or assisting the enter- 
prise. From the nature of the case no narrow technical 
construction can or should be placed upon the word. 

In U. P. R. R. v. Commissioners, supra, it was contended 
with great force that it was to be restricted to donations 
alone; but this court refused to give it such a narrow con- 
struction, but held that the statute applied where the funds 
were to be expended in a work of internal improvement 
constructed by the county. It may include donations and 
also works of internal improvement constructed by the 
rounicipality in part from bonds voted to aid the enterprise. 
This was the evident intention of the legislature, and the stat- 
ute should be so construed as to carry such intent into effect. 

Objections are made to the form of submission of the 
question, and also to the designation of a bank as trustee, 
but as no particular defect or want of authority is pointed 
out, they need not be considered. 

3d. One of the objections urged with great force in 
the argument of the case was, that the provision of section 
2, art. 12 of the constitution, which declares that “no 
bonds or other evidences of indebtedness so issued shall be 
valid unless the same shall have endorsed thereon a certifi- 
cate signed by the secretary and auditor of state, showing 
that the same is issued pursuant to law,” was not self- 
operating, but required legislation to carry it into effect, 
and it was claimed that there being no such legislation the 
provision remained in abeyance. 

No question arises at this time as to the purpose and ef- 
fect of this provision, but merely as to the necessity for 
such certificate. Judge Cooley, in his work on Constitu- 
tional Limitations, quotes the following with approval: 
‘This, then, is the office of a written constitution; to dele- 
gate to various public functionaries such of the powers of 
government as the people do not intend to exercise for 
themselves; to classify these powers according to their na- 
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ture, and to commit them to separate agents; to provide for 
the choice of these agents of the people; to ascertain, limit, 
and define the extent of the authority thus delegated; and 
to reserve to the people their sovereignty over all things 
not expressly committed to their representatives.”——E. P. 
Hurbut, in Human Rights and Their Political Guarantees. 

Webster, in his speech on the Independence of the Ju- 
diciary, vol. 3, page 26, says: ‘‘ It cannot be denied that one 
great object of written constitutions is to keep the depart- 
ments of government as distinct as possible; and for this. 
purpose to impose restraints designed to have that effect.” 

It is conceded in this case that if the constitution directed 
the officers named to certify the obligations in question that 
no legislation would be required to make it their duty to 
certify the same. But we find similar language used in 
other provisions has been construed as having taken effect 
without legislation. Thus section 24 of the bill of rights 
provides that “the right to be heard in all civil cases in 
the court of last resort, by appeal, error, or otherwise, shall 
not be denied,” yet the effect has been to repeal so much of 
that portion of section 583 of the codefas relates to the al- 
lowance of a petition in error. So the addition of the 
words “or damaged” to section 13 of the bill of rights of 
the constitution of 1867, which as amended forms. section 
21 of the bill of rights of our present constitution, and the 
same inregard to many other provisions which on an ex- 
amination of the constitution will readily be perceived. 
This rule seems to be fairly deducible from the authorities: 
that if the constitutional provision either directly or by 
implication imposes a duty upon an officer or officers no 
legislation is necessary to require the performance of such 
duty. This principle has been recognized to its full ex- 
tent in this state, where for a long time after our present 
constitution took effect officers, where there were no stat- 
utory provisions upon the subject, performed their duties. 
directly under the authority of the constitution, and in no 
case in this court has such action been questioned. 
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We are referred to Reinemanv. C, C& B. AR. R. 
Co., 7 Neb., 310, but in that case it was decided that the 
constitution merely imifs the power of the legislature to 
fifteen per cent. It is not a grant of power to vote bonds 
to the extent of fifteen per cent. Had it been, a different 
question would have been presented, as we have no statute 
authorizing the issuing of this class of bonds in excess of 
ten per cent. 

In the case at bar there is a plain requirement that all 
“bonds or evidences of indebtedness so issued * * shall 
have endorsed thereon a certificate signed by the secretary 
and auditor of state, showing that the same is issued pur- 
suant to law,” and the result of the want of certification is 
declared in the same connection. The certifying of this 
class of bonds has been continued without objection under 
this provision of the constitution from the time it took 
effect till now, and has been recognized by this court as 
valid and necessary in at least one case. State v. Alexan- 
der, 14 Neb., 280. There is no doubt that hundreds of 
thousands, if not millions of dollars of this class of bonds 
have been thus certified, the value of which would be now 
affected by an adverse ruling. 

4th. But it is sought to limit the bonds to be certified to 
the additional five per cent in excess of the ten per cent. 
It may be conceded that the punctuation as it appears 
in the original article on file in the secretary’s office would 
admit of this interpretation. But a careful examination 
of the entire section convinces us that such restriction was 
not intended. The words, ‘‘ no bonds or evidences of in- 
debtedness so isswed,” evidently include all bonds or evi-. 
dences of indebtedness issued by the municipality for the 
purpose named. The sense would not be materially dif- 
ferent if the provision was that all bonds or evidences of 
indebtedness issued for railroads or other works of internal 
improvements should be certified in the manner provided. 

Some objection is made to the city as relator, but section 
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81, chapter 9 of the Comp. Stat., seems to authorize the 
proceeding. 

Upon the whole case it is apparent that the plaintiff is 
entitled to the writ, and it will be issued as prayed 


WRIT AWARDED. 
THE other judges concur. 


STEPHEN TURNER, PLAINTIFF IN ERROR, V. THE Sioux 
Ciry anp Paciric RAILROAD, DEFENDANT IN ERROR. 


1. Exemption. Sixty days wages of a laborer, mechanic, or clerk 
who is the head of « family are exempt from execution, attach- 
ment, or garnishment, and it is the duty of the employer sum. 
moned as garnishee, when knowing the facts, to state them in 
his answer. 


GABNISHMENT. Where there was no vharge of bad faith 
on the part of the employer in failing to state in the answer in 
garnishment that the wages were exempt, and in pursuance of 
the order of the court paid the money into court where the 
debtor claimed it as exempt, and filed a motion supported by 
affidavits for its delivery to him, which motion was overruled, 
the debtor will, so far as the garnishee is concerned, be con- 
cluded by the garnishment proceedings and cannot afterwards 
bring an action against the garnishee to recover the debt. 


Error to the district court for Washington county. 
Tried below before WAKELEY, J. 


John Lothrop, for plaintiff in error, cited: Drake on 
Attachment, 5th Ed.,§ 711. Albrecht v. Treitschke, 17 
Neb., 205. 


L. W. Osborn and Joy, Wright & Hudson, for defend- 
ant in error, cited: Peters v. Dunnells, 5 Neb., 465. Max- 
well’s Pl. and Pr., Ed. 1880, p. 76. Conley v. Chilcote, 
25 Ohio State, 320. Moore v. R, R., 48 Iowa, 385. 

16 
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MaxweELL, Cu. J. 


This is an action brought by the plaintiff against the 
defendant to recover for wages claimed to be due for ser- 
vices rendered by the plaintiff to the defendant in 1883. 

The defendant filed an answer in which it admits that 
on the. 12th day of November, 1883, it was indebted to 
the plaintiff in the sum of twenty dollars, but that on said 
day it was garnished in an action then pending in the 
county court of Washington county, wherein Downing & 
Co. were plaintiffs, and the plaintiff herein defendant. 
The third count of the answer, which contains the facts 
relied upon as a defense in this case, is as follows: , 

“3d. That on said 12th day of November the firm of 
Downing & Co. commenced action in the county court of 
Washington county, Nebraska, in which said Downing & 
Co. were plaintiffs and Stephen Turner aforesaid was de- 
fendant. 

“That an order of attachment was issued in said cause 
after the filing of an affidavit in attachment therein, which 
said affidavit alleged that there was due from the defendant 
to the said Downing & Co. the sum of nineteen dollars for 
merchandise sold and delivered by the said Downing & 
Co. to the said Stephen Turner, and that said goods were 
obtained by said Turner from said Downing & Co, fraud- 
ulently, and that said Turner fraudulently contracted said 
debt. 

‘“‘ That on said day, and in said action, said Downing & 
Co. filed an affidavit in garnishment wherein it was stated 
that said plaintiff had good reason to believe that the Sioux 
City & Pacific Railroad Co., the defendant herein, being a 
resident of Washington county, Nebraska, had property 
of the said defendant Stephen Turner, consisting of moneys 
and credits in its possession, and also that said Sioux City 
& Pacific Railroad Co. was indebted to the said Stephen 
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Turner, defendant in said action, in an amount unknown 
to said Downing & Co. 

“That on said 12th day of November, 1883, a bill of 
particulars having also been filed in said action, said county 
court having jurisdiction of said action, a summons was 
issued by said court in said action against the said Stephen 
Turner ; also an order of attachment against his property, 
and a summons or notice in garnishment against the Sioux 
City & Pacific Railroad Co., all in manner and form as 
provided by law, and returnable and answerable at 10 
o'clock A.M. on the 16th day of November, 1888, that 
said summons or noticein garnishment was duly and legally 
served upon this defendant on the 12th day of November, 
1883, in Washington county, Nebraska, which said sum- 
mons commanded this said defendant to appear in said court 
at 10 o’clock a.M. on said 16th day of November, 1883, and 
true answers make to all such questions as might be pro- 
pounded to it, touching the property, moneys, rights, and 
credits in its possession, or under its control, belonging to 
the said defendant Turner, and also to answer all such 
questions as should be propounded to it touching its in- 
debtedness of every kind and nature to the said defendant 
Turner, and not to omit to appear and make such answers 
and disclosures under the penalty of the law. And this 
defendant further shows, that on the said 12th day of No- 
vember, 1888, the summons hereinbefore named, issued in 
said cause, was duly and legally served upon said defend- 
ant Turner, personally, in Washington county, Nebraska. 

“ And defendant further shows that at the time named 
in said summons, at which the same was returnable and 
answerable, said defendant Stephen Turner appeared in 
said court and in said action by himself and his attorney, 
and filed his motion supported by affidavits to discharge 
said attachment for the reason that the grounds for attach- 
ment stated in said affidavit of the plaintiffs Downing & 
Co. were not true. That said motion was fully heard in 
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said court, said court having jurisdiction of the parties to 
and the subject matter of said action, and being fully ad- 
vised, on consideration said court overruled said motion. 

“That thereupon, in obedience to said summons and 
garnishment, this defendant was required to answer touch- 
ing the property in its possession belonging to the said de- 
fendant Turner, and also touching its indebtedness to the 
said defendant. 

“That at said time this defendant did make answer 
under oath, admitting its indebtedness to said Turner at 
said date in the sum of $20.10. That thereupon, on con- 
sideration of said court, this defendant was ordered, ad- 
judged, commanded, and required to pay into court as gar- 
nishee the said sum of $20.10, being the amount of its 
indebtedness to the said defendant Turner, there to remain 
and await the further order of said court. 

“And this defendant further states, that in conformity 
with and in obedience to said order and judgment, this 
defendant did, then and there, pay into court said sum of 
$20.10. 

“ And this defendant further shows that at the com- 
mencement of said action, said Downing &-Co., plaintiffs, 
filed their undertaking or bond in attachment to said 
Stephen Turner, which undertaking was by said court on 
said 12th day of November, 1888, duly filed and ap- 
proved. 

“And this defendant further shows that on said 16th day 
of November, 1883, said defendant Stephen Turner, after 
the said sum of $20.10 had been paid into court, and while 
the same was in the possession and custody of said court, 
by himself and attorney appeared therein and filed his 
motion to require said court to pay over to said defendant 
Turner the said sum of $20.10, for the reason that the 
same was for less than sixty days’ wages due to him, said 
defendant, as a resident of Washington county, Nebraska, 
and the head of a family, which said motion was supported 
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by affidavits; that said motion was duly heard on said day, 
and said court having jurisdiction of the parties and the 
subject matter, and being fully advised did overrule the 
same, That all questions pertaining to the right of said 
defendant Turner to said money were fully presented and 
duly considered by said court. 

“ That on said day said plaintiffs Downing & Co., upon 
consideration of said court, obtained a judgment against 
said Stephen Turner in the sum of ninetéen dollars, which, 
with the cost of said action, exceeds the sum of $20.10. 

‘« And this defendant further shows that no action or pro- 
ceeding has been taken or had to reverse or modify the 
judgment, orders, or rulings of said court in said action, 
but that the same still remains in full force. 

“ And this defendant further states that at said date it 
was not indebted to said Stephen Turner in any other or 
greater sum than the said $20.10, and that by the payment 
of the same into court said debt was satisfied, and this 
defendant absolved from all liability to the said defendant, 
and that it has not been indebted to the said defendant 
since said date in any sum whatever. Wherefore this 
defendant prays that it may be dismissed and go hence 
without day and recover of the plaintiff its cost herein ex- 
pended.” 

The plaintiff filed a reply to the second paragraph of 
the answer, alleging that at the time the services were ren- 
dered and at the time of garnishee proceedings plaintiff 
was married and had a family residing in Washington 
county, Nebraska. That the amount due was for less 
than sixty days’ labor; that defendant’s agent knew the 
facts before paying the money into court, and that plaintiff 
requested the agent to set up plaintiff’s exemptions. 

2d. That the judgment named in favor of Downing & 
Co. was for merchandise, and not for clerk’s, laborer’s, or 
mechanic’s wages, or for money collected by an attorney, 
ete. 
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3d. Third paragraph of the reply denies that the ex- 
emption of said money was passed upon in the county court 
—denies that the judgment and order overruling plaintiff’s 
motion and requiring the defendant to answer absolved the 
defendant from liability to the plaintiff, and denies that 
the court had jurisdiction of the wages. 

The plaintiff filed a separate demurrer to each count 
of the reply. The demurrers were sustained and judgment 
rendered for the defendant. 

In Wright v. The C, B. & Q. R. R. Co., ante p. 176, it 
was held that sixty days’ wages of a laborer, mechanic, or 
clerk who was the head of a family were absolutely exempt 
from execution, attachment, or garnishment, whether the 
employe and his family were residents of the state or not. 
It is not the policy of this provision of the statute to limit 
its benefits to residents of the state, nor to offer a premium 
to residents of other states to evade their own exemption 
laws, where the debts were contracted and are payable, by 
coming into this state and seizing property of the debtor 
upon the ground that he is a non-resident of this state. 
Such a palpable evasion of the exemption law will not be 
tolerated. There is great force in the argument that the 
exemption existing where a debt is contracted is a vested 
right in rem. which follows the debt into any jurisdiction 
in which an action may be brought. That is, that the law 
in force when and where a debt was contracted should gov- 
ern as to the rights of the creditor and debtor in that case. 
De Witt v. Sewing Machine Co., 17 Neb., 533. Dorrington 
v. Meyers, 11 Id., 388. Bills v. Mason, 42 Iowa, 329. 
Warner v. Cammack, 37 Id., 642. But that question is not 
before the court, as it is alleged that the plaintiff is a resi- 
dent of this state, although it was stated in the argument 
that the debt was contracted in Iowa while the plaintiff was 
a resident thereof. ; 

Where the employe is the head of a family, and not more 
than sixty days’ wages are due him for his services, it is 
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the duty of the garnishee to set up these facts in his an- 
swer in garnishment. And no doubt where the garnishee 
is aware of these facts and fails to set them up in his an- 
swer—facts which show that the money held by him is 
not subject to garnishment, and the proceedings are ex 
parte, the payment of the money into court in pursuance 
of an order thereof will not constitute a defense in an 
action by the employe to recover the same, because it is 
the duty of the garnishee to state all the facts known to 
him that would affect the right of the creditor to recover. 
The garnishee, however, may not be aware at the time the 
answer is filed that the debtor is the head of a family, and 
therefore would not be answerable fora failure to allege 
that fact. 

It will be observed that the plaintiff in his reply alleges 
that he was married and had a family residing in Wash- 
ington county at the time the services were rendered and 
the proceedings in garnishment had, and that the amount 
due was for less than sixty days’ labor. It is also alleged 
that defendant’s agent knew these facts before paying the 
money into court, and that the plaintiff requested such 
agent to set up plaintiff’s exemptions. There is also a 
denial that the exemption of said money was passed upon 
by said county court. There is no denial, however, that 
while the money was in the custody of the court the plain- 
tiff and his attorney appeared therein “and filed a motion 
to require the court to pay over to the defendant (the 
plaintiff herein) the said sum of $20.10, for the reason that 
the same was for less than sixty days’ wages due to him, 
said defendant, as a resident of Washington county, Ne- 
braska, and the head of a family, which said motion was 
sustained by affidavits; that said motion was duly heard 
on said day, and said court, having jurisdiction of the par- 
ties and the subject-matter, and being fully advised, did 
overrule the same; that all questions pertaining to the right 
of said defendant Turner to said money were fully pre- 
sented and duly considered by said court.” 
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These facts are not denied:nor is it alleged that the de- 
fendant had knowledge that the plaintiff herein was the 
head of a family when the answer in garnishment was 
made. The plaintiff herein thereupon set up the facts and 
claimed the money as exempt. The ruling of the court, 
however, was adverse to him. Upon what particular 
ground this ruling was placed we are not advised. It may 
have been that the court found that the plaintiff was not 
the head of a family. If so, its judgment may have been 
erroneous, but not void. That question was one of fact 
and open to inquiry, and the decision of a court thereon 
having jurisdiction of the subject-matter and the parties 
will be conclusive on the questions presented unless an 
appeal was taken. 

There is no allegation or claim that the defendant acted 
in bad faith or failed to set up all the facts in its posses- 
sion when making its answer in the garnishment proceed- 
ings, and having paid the amount owing the plaintiff 
herein into court, to which he immediately made claim on 
the ground that the money was exempt, he is as against 
the defendant concluded by the ruling of the court on such 
motion, and cannot afterwards maintain an action for the 
same debt against the garnishee. 

The demurrers to the several counts of the reply there- 
fore were properly sustained, and the judgment must be 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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THE Srare oF Nespraska, EX REL. 8. E. HostTetrer, 
v. J. G. HOLDEN ET AL. 


1. Cities of Second Class and Villages. When a village 
contains more than one thousand and less than twenty-five 
thousand inhabitants, it is the duty of the board of trustees to 
divide it into not less than two wards, and call an election at 
the proper time, for the purpose of electing such officers as the 
statute requires to be elected in a city of the second class. 


2. A general law creating cities of the second class need 
not be accepted by the municipalities named to make it opera- 
tive upon them. 

3. Procedure where a city of the second class containing 


more than 1,500 inhabitants desires to adopt village government, 
ORIGINAL application for mandamus. 
S. E. Hostetter, pro se. 
E. F. White, for respondent. 
MAXWELL, Cu. J. 


This is an application for a mandamus to compel the 
defendants, who constitute the board of trustees of Central 
City, to divide that place into wards, and give notice that 
at the next annual election therein the officers of a city of 
the second class will be elected for said municipality. 

The relator alleges in his petition that he is a resident 
and tax payer of Central City; that at the time the census 
was taken, in June, 1885, the returns show that said vil- 
lage contained 1,235 inhabitants; that by virtue of the 
number of inhabitants said village, under the statute, had 
become a city of the second class, and should be organized 
and governed by the provisions of law regulating such 
cities ; that on the 20th of February, 1886, the relator and 
other citizens and tax payers of said village requested the 
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defendants to divide said village into wards, and give notice 
that at the next annual election city officers would be chosen 
for said village, but said defendants refused to act in the 
premises, etc. The object of the action is to obtain a con- 
struction of so much of chapter 14 of the Compiled Stat- 
utes as relates to the organization of cities of the second 
class containing more than one thousand and less than 
twenty-five thousand inhabitants. 

Sec. 1 is as follows: “All cities, towns, and villages 
containing more than one thousand and less than twenty- 
five thousand inhabitants shall be cities of the second class, 
and be governed by the provisions of this chapter, unless 
they shall adopt a village government as hereinafter pro- 
vided,” etc. 

Sec. 2 provides that “each city of the second class shall 
be divided into not less than two nor more than six wards, 
as may be provided by ordinance of the city-council thereof, 
and each ward shall contain, as nearly as practicable, an 
equal number of legal voters, and an area as equal to each 
other as practicable.” There are other sections, relating to 
the officers of the city and their duties, to which it is un- 
necessary to refer. 

It will be observed that the statute declares that all “cities, 
towns, and villages containing more than one thousand and 
less than twenty-five thousand inhabitants shall be cities of 
the second class.” 

Our constitution prohibits special charters to cities, 
towns, and villages, and, in effect, compels the incorpora- 
tion, regulation, and government of municipal corporations 
by general law, hence the division of such corporations into 
classes, according to the number of inhabitants, as cities of 
the first class, cities of the second class, villages, etc., and the 
bestowal upon each class of such powers as the legislature 
has seen fit. Thus, a town or village containing not less 
than two hundred inhabitants nor more than fifteen hun- 
dred, may be organized as a village, and is invested with 
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certain rights, powers, and immunities. When the village 
contains more than one thousand and less than twenty-five 
thousand inhabitants, the statute declares it to be a city of 
the second class, and greatly enlarges its powers. 

But it is said that to make the statute effectual it must 
be accepted by the corporation. Where there is no pro- 
vision of law requiring an acceptance of the provisions of 
the statute, in order to render them operative, no such ac- 
ceptance is necessary. The rule which applies to private 
corporations in that regard has no application to municipal 
corporations, unless the act of incorporation is made con- 
ditional. 

In People v. Morris, 13 Wend., 337, it is said: “The 
distinction between public and private corporations is 
strongly marked, and as to all essential purposes they cor- 
respond only in name. We speak of the erection of a town 
or county, and the term would be just as appropriate when 
applied to cities or villages. They are, severally, political 
institutions erected to be employed in the internal govern- 
ment of the state. There is no contract between the gov- 
ernment and governed, for but one party is concerned— 
the public; and the inhabitants upon whom the powers 
and privileges are conferred are mere trustees, who hold 
and exercise such powers for the public good. The only 
interest involved is the public interest, and no other is con- 
cerned in their creation, continuance, alteration, or renewal. 
Berlin v. Gorham, 84 N. H., 266. Warren v. Charles- 
town, 2 Gray, 104. People v. President, 9 Wend., 351. 
Dillon Mun. Corp., § 238, and notes. 

. The laws which establish and regulate municipal cor- 
porations are not contracts, but ordinary acts of legislation, 
and the powers they confer are nothing more than man- 
dates of the sovereign power; and these laws may be 
repealed or altered at the will of the legislature, except so 
far as the repeal or change may affect the rights of third 
parties acquired under them. Field on Corporations, § 36, 
and cases cited in notes. 


252 SUPREME COURT OF NEBRASKA, 


State v. Holden, 


We have no doubt, therefore, that Central City is within 
the provisions of the statute, and that no acceptance of the 
same was necessary by the legal voters of said city to make 
the statute effective. 

2d. While there is no express authority conferred upon 
the village trustees to divide the city into wards and call 
an election for the purpose of electing officers of a city of 
the second class, still such power is clearly implied. The 
village government must, from the nature of the case, con- 
tinue until superseded by that of a city, and by section 50 
of the act the board of trustees is required “to give public 
notice of the time and place of holding each election,” and 
by section 42 it is provided that every trustee shall hold 
his office for one year, ‘and until his successor is elected 
and qualified.” It is evident, therefore, that it is the duty 
of the board to divide the village into not less than two 
wards, and call an election for the purpose of electing such 
officers of a city of the second class as the statute requires. 

3d. Section 53 provides that “‘ whenever any city of the 
second class containing more than fifteen hundred inhabi- 
tants desires to discontinue its organization asa city aud 
organize as a village, and one-fourth of the legal voters of 
such city shall petition the city council, the council shall 
cause the same to be published for at least thirty days a 
notice stating that the question of adopting village govern- 
ment will be submitted at the next annual city election,” 
etc. The apparent purpose of this provision is to enable 
those who may be opposed to city government, if they con- 
stitute one-fourth of the legal voters, to cause a vote to be 
taken on the question of continuing the same; in other 
words, if after a trial for a reasonable time a city gov- 
ernment is not satisfactory to at least one-fourth of the 
legal voters of the city they may petition the city council to 
submit the question of adopting village government to the 
legal voters at the next annual city election. As Central 
City probably contains more than 1,500 inhabitants at the 
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present time, the question, if so desired, can be submitted 
to the legal voters next year; but as the village comes with~ 
in the provisions of sections 1 and 2 of chapter 14 of the 
Conipiled Statutes, it is the duty of the defendants to com- 
ply with the prayer of the petition. The writ will there- 
fore issue as prayed. 


WRIT AWARDED. 


- THE other judges concur. 


THE Srate oF NEBRASKA, EX REL. THE GLOBE PuB- 
LISHING Co., v. THE BoarpD oF Counry ComMMIs- 
SIONERS OF SALINE CouUNTY. 


1. County: STATIONERY suPPLIES. Jn procuring the supplies 
for a county mentioned in section 149; chapter 18 of the Com- 
piled Statutes, where the cost exceeds $200, it is the duty of the 
county board after due notice to let the contract to the lowest 
bidder that can give adequate security for tbe performance of the 
agreement, and there is no authority to let such contracts in 
any other way. 


2. 


_— The county board may reject all bids for such 
supplies; but upon doing so it is its duty to again advertise for 
the furnishing of supplies. 

3. In the absence of fraud, where the board re- 
jects all bids, the lowest bidder cannot compel the awarding of 
the contract to himself. : 

4. . A tax payer in a proper case may compel the 


county board to take the necessary steps to let the contract for 
supplies to the lowest bidder. 


ORIGINAL application for mandamus. 


Abbott & Abbott and Dawes, Foss & Stephens, for 
relator. 


Hastings & McGintie, for respondent. 
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MaxweELt, CH. J. 


This is an application for a mandamus to compel the de- 
fendants to award the contract for the supplies for Saline 
county for the year 1886 to the relator. 

It is alleged in the petition that the plaintiff is a corpor- 
ation duly organized under the laws of this state; that on 
the 3d day of December, 1885, the county clerk of Saline 
county published in the Opposition, a newspaper published 
at Wilber, in said county, estimates of the probable num- 
ber of each item of books, blanks, and stationery required 
by said county for the use of its various officers for the year 
1886, and invited sealed proposals for furnishing the same ; 
that the cost of furnishing books, blanks, and stationery 
for the officers of said county greatly exceeds the sum of 

$200 per year ; that on the 31st of December, 1885, the re- 
lator filed a bid in writing with the county clerk of said 
county “in and by which the plaintiff offered and proposed 
to furnish all the items so advertised for, and did state 
the several items thereof, and the quality of each, and the 
price of each gross item thereof';’ that “said bid was the 
lowest bid and in response to said advertisement, and that 
the plaintiff is competent and amply responsible for fur- 
nishing such supplies, and each and every item thereof ; 
that it has tendered to said county board a good and suffi- 
cient bond for the faithful performance of its bid, in the 
sum of $1,000, with two good and sufficient sureties, resi- 
dents of the state ;” that “said county board at its first meet- 
ing in January ”’ opened all the “‘ bids so filed, being two in 
number,” and “ refused to award the contract for furnish- 
ing such supplies to either; but rejected both of said bids 
and refused to further advertise for bids, but have in viola- 
tion of the statute employed one Ben. H. Hayden to fur- 
_ hish all such supplies as may be needed for the current year 
in the several county offices; and did then and there re- 


JANUARY TERM, 1886. 255 


State v. Saline County. 


quire the several officers of said county to procure such 
supplies as were required for their several offices for the 
current year from said Hayden,” ete. 

The defendants filed an answer to the petition, and the 
relator has demurred to certain counts of the answer, but in 
the view we take of the case neither the answer nor demur- 
rer need be noticed. 

The statute requiring the county board to award con- 
tracts for supplies to the lowest bidder is as follows. (Sec. 
149, chap. 18, Comp. Stat.): “ In all counties where the cost. 
of furnishing the officers with books, blanks, and stationery 
shall execed the sum of $200 per year, the supplies for such 
purposes shall be let in separate contracts to the lowest com- 
petent bidder, who shall give bond for the faithful perform- 
ance of his contract with at least two good and sufficient 
sureties, residents of the state. The bond required by this 
section shall be approved by the county board and the 
sureties therein shall justify in the same manner as sureties 
on official bonds. 

“Sec. 150. It shall be the duty of the county clerk on 
or before the first day of December, annually, to prepare 
separate estimates of the books, and blanks, and stationery 
required for the use of the county officers during the com- 
ing year, and which by law are not required to be furnished 
by the state, and during the first week in December he 
shall publish a brief advertisement in one newspaper pub- 
lished in his county, stating the probable gross number of 
each item of books, blanks, and stationery required by such 
county during the year following the first day of January 
next ensuing, and inviting bids therefor, which bids shall 
be filed with said clerk on or before the said first day of 
January. 

“Sec. 151. The county board shall, at their first meet- 
ing in January in each year, open said bids and award the 
contract for the furnishing of all such books, blanks, and 
stationery as may be required by county officers to the 
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lowest bidder competent under the provisions of this sub- 
division, and who complies with all its provisions; Provided, 
That the county board may reject any or all bids. 

“Sec. 152. Theaccounts for books, blanks, and station- 
ery furnished under said contract shall be audited and paid 
as other accounts against the county, and no county board 
or other county officer shall procure any such books, blanks, 
and stationery from any person other than the contractor 
or his assignee during the existence of such contract, and 
no account therefor shall be paid by the county.” 

These are special provisions that regulate and control 
the letting of contracts for the supplies mentioned in the 
statutes. It will be observed that the language of section 
149 is, that “the supplies for such purposes shall be let in 
separate contracts to the lowest competent bidder who shall 
give bond for the faithful performance of his contract,” 
ete. 

Section 150 requires the county clerk annually to pre 
pare separate estimates of the books, blanks, and stationery 
required, and publish a brief advertisement in one of the 
newspapers of the county inviting bids. This advertise- 
ment, from the nature of the case, should be sufficiently 
full and explicit to enable bidders to bid thereon intelli- 
gently. 

In Stute v. York County, 13 Neb., 65, it is said: “These 
propositions should distinctly specify the kind and quality 
desired, and if possible the commissioners should provide 
samples as a basis on which to make the bids, so that all 
would be made on the same basis. ‘The object of the law 
is to invite competition and prevent favoritism and fraud. 
And this can best be accomplished by placing all bidders 
on an equality in making their bids.” 

The advertisement in this case is as follows: “Sealed 
proposals will be received until noon of the first day of 
January, A.D. 1886, for furnishing supplies of stationery 
for the several county offices for the year 1886, to-wit: 
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One sheriff’s day book. 

One eight quire deed record (plain). 

Two eight quire deed records (printed). 

Two eight quire mortgage records (plain). 

Two eight quire mortgage records (printed). 

Two eight quire inventory and appraisement books for 
county judge. 

All records to be Weston’s best ledger paper, endorsed 
with appropriate titleand numbered. 

3,000 blank county warrants. . 

2,000 probate blanks, consisting of appointments, inven- 
tories, ete. 

500 blanks for sheriff. 

5 reams of legal cap. 

3,000 letter heads. 

5,000 note heads, 

3,000 envelopes. 

2 doz. quarts of Arnold’s ink. 

5 gross Spencerian pens No. 1. 

5 gross Spencerian pens No. 2. 

5 gross Faber pencils No. 2. 

All to be of best quality. For bebe bidders will bid 
for each book separately. -All other articles by gross, dozen, 
or piece, as the case may be. for what is needed, and contract 
to be entered into according to law.” 

This notice is quite indefinite, and as it is the duty of 
the defendants to re-advertise and let the contracts to the 

_ lowest bidder the defect should be remedied. 

Section 151 requires the county board to award the con- 
tract to the lowest competent bidder—that is, the lowest 
bidder who is able to give adequate security. The board is 
also given authority to reject any and all bids. This is sim- 
ply the reservation of a right to protect the interests of the 
county, as where there is a combination to prevent compe- 
tition, or other cause, by reason of which the county would 
be defrauded. But in such case the board is not absolved 

17 
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from the duty of letting the contract to the lowest bidder. 
It should at once re-advertise for bids, and may be com- 
pelled to do so. 

In the argument of this case the attorneys for the de- 
fendants contended that the court would not control the 
discretion of the county board in the matter of letting con- 
tracts, and we were referred to State v. Kendall, 15 Neb., 262, 
to sustain that position. That case was decided entirely on 
the construction of the act approved Feb. 27th, 1883, for the 
erection of the new capitol, and although there are expres- 
sions in the opinion that the action of thestate board would 
not be controlled by mandamus in the letting of contracts, 
yet the decision of the majority of the court is based entirely 
on the statute, and the case has no application to a county 
board, which must let contracts in the mode pointed out in 
the statute. Statev. Whedon, 13 Neb.,57. And a tax payer 
or the lowest bidder in a proper case may compel a com- 
pliance with the statute. People v. Commissioners, 4 Neb., 
161. Follmer v. Nuckolls County, 6 Neb., 204. Merrick 
Co. v. Batty, 10 Neb., 176. Where, however, all the bids 
are rejected and it is the duty of the county board to re-ad- 
vertise and let contracts, a tax payer may compel the board 
to act in the premises; but the action of the board in re- 
jecting all bids will not be controlled, at least where there 
isno fraud. The board will not, therefore, be compelled to 
award the contract in this case, but leave will be given to 
the relator to amend the petition by showing that it isa 
tax payer of the county, and that the defendants neglect to 
take the necessary steps for the reletting of the contract. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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City of Lincoln y. Woodward. 


Tue Crry or LINcoLN, PLAINTIFF IN ERROR, V. RE- 
BECCA E. WooDWARD, DEFENDANT IN ERROR. 


Municipal Corporations: DEFECTIVE SIDEWALK: DAMAGES. 
In an action to recover damages against a city for injuries 
caused by a defective sidewalk, where the proof shows that the 
sidewalk was defective at the time of the injury and had been 
s0 for a long time prior thereto, of which defect the street com- 
missioner had actual notice, and that such defect caused the 
injury, the verdict will not be set aside as being against the 
weight of evidence. 


Error to the district court for Lancaster county. 
Tried below before Pounp J. 


Allen W. Field (Lamb, Ricketts & Wilson with him), for 
plaintiff in error. 


Marquett, Deweese & Hall, for defendant in error. 
MAXWELL, Cu. J. 


This action was brought by the defendant in error 
against the plaintiff to recover for ‘personal injuries sus- 
tained by her by falling on a sidewalk on L street in said 
city: ; 

It is alleged in the petition “that said walk on the south 
side of L street in front of lot 3, block 100, in said city, 
was, on or about the 7th day of April, a.p. 1884, in a very 
imperfect, unsafe, and dangerous condition, and had been 
so for some time prior to said date; that the timber on 
which said sidewalk was built and to which the boards 
were nailed had rotted away, and the boards had become 
loose, so that it was unsafe for people to travel over said 
walk; the plaintiff, while going to her work on the morn- 
ing of the 7th of April, 1884, using ordinary care and 
without any fault or negligence on her part, accidentally fell 
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on said sidewalk by reason of the unsafe condition thereof, 
and by reason of the same being in an imperfect state of 
repair.”” 

Then follows a statement that the city had notice of the 
defect and of the injuries sustained. 

The city in its answer, after a denial of the facts stated 
in the petition, alleges, “ that whatever of injury the plain- 
tiff may have received, which the defendant does not admit, 
was by reason of her own carelessness and negligence, and 
was not in any manner occasioned by any fault or negli- 
gence of this defendant.” 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff below for $1,000. 

The principal error relied upon in this court is, that the 
verdict is against the weight of evidence. The testimony 
tends to prove the following facts: That on the 7th of 
April, 1884, the sidewalk at the place indicated was laid 
with boards one inch thick and six inches wide; that it 
had been put down in 1879 or 1880, and at the time the 
injury occurred some of the stringers on which the walk 
was laid had become rotten, and some of the boards were 
loose and had been for some time before the accident; that 
the walk was about five feet in width, and some of the 
boards were bent down in the middle somewhat like a 
rocker; that on the day named the plaintiff below in pass- 
ing over said sidewalk at the point indicated, met a man 
passing in an opposite direction on said sidewalk. The 
man in passing stepped on the end of one of the boards, 
which caused the other end to raise up and trip the plain- 
tiff, causing her to fall on her face, by reason of which she 
was severely and permanently injured. 

The injury was conceded by the attorney for the plain- 
tiff in error to be severe and permanent, and the proof 
fully sustains the admission. The principal objections on 
behalf of the city to the want of evidence are, Ist, ‘The 
failure to prove that the sidewalk in question was in an 
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unsafe condition; and 2d, If it was unsafe, that the city 
had notice. On the first point we have the evidence of 
the plaintiff below, who testifies, “I noticed as I came up 
to it that it was a loose, shaky sidewalk, and always tried 
to be careful when I came over such places.” 

Q. Where you met this man did you notice that that 
board was loose? 


A. Not that board. 

Q. Noticed some louse boards? 

A. Yes, sir. 

Q. Before you got to this one? 

A. Not before I got the fall? 

Q. After you got the fall? 

A. Yes. 

Q. Where were you looking when you met with. the 
fall? 

A. Ahead of me. 


Thomas W. Lowrey testifies: “I am very positive a great 
many of the boards were loose in that space opposite Mr, 
Hastings’ lots, I think he owns a hundred feet there if I 
remember right, and I am quite positive there were a good 
many loose boards in front of his house.” 

Q. How long had this been in this condition prior to 
April, 1884? 

A. Pretty much all last winter. 

Q. A year ago? 

A. Yes. 

W. Q. Bell testifies in answer to the question, “ What 
condition was it in until it was repaired?” ‘In front of 
Major Hastings’ place loose boards aud boards that were 
out in there, boards all seemed to be thin inch lumber, and 
had been broken, and some of the ends Jay down on the 
ground between the joists that held them up. Some of 
the boards were out in there, and some of them were loose. 
I know this fact. My attention was especially called to 
the condition of the walk by passing there with my wife 
and she remarked it.” 
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Q. Can you give an idea how long it was in this con- 
dition prior to the time a new one was put in there? 

A. I should say a long time. 

Q. About what length of time? 

A. Ishould say two years, possibly not quite so long. 

Alva Kennard testifies that he considered the sidewalk 
at the place designated in bad condition, and to the same 
effect nearly all the other witnesses. The fact that the 
sidewalk was out of repair at the time of the accident and 
had been for a considerable time previously, is clearly es- 
tablished by the evidence; and there is considerable proof 
tending to show that the city marshal and street commis- 
sioner had notice of the defect complained of some time be- 
fore the accident occurred. This was sufficient although 
there is no doubt the defect had existed for so long a period 
as to raise the presumption of notice. No particular error 
has been pointed out in the instructions, and we do not 
deem it proper to discuss questions that it is unnecessary 
to consider in the determiuation of the case. It is appar- 
ent that there is no error in the record, and the judgment 
must be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Wratr P. HuTcHINsON, PLAINTIFF IN ERROR, v. THE 
SraTe oF NEBRASKA, DEFENDANT IN ERROR. 


1. Trial: CHALLENGE TO JURORS. Itis noterror for a trial court 
to sustain a challenge to a juror who testifies, upon examina- 
tion as to his competency, that he resided in the neighborhood 
where one of the parties resided and had heard a great deal of 
talk about the case, that he was not free from bias, and that he 
thought this condition of his mind would influence him in his 
verdict. 
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3. 


s 


@ 


. Unfriendly feeling toward an attorney engaged 
in a trial is not sufficient ground for challenge of a juror for 
cause, he being competent in a}l other respects, when it is shown 
by his testimony that he could render a fair and impartial verdict 
uninfiuenced by such feeling. 


Bastardy: TRIAL: EVIDENCE, When ina prosecution under 
the provisions of chapter 37 of the Compiled Statutes of 1835, 
entitled ‘‘ illegitimate children,’? the prosecutrix being called 
as a witness takes with her to the witness stand the child, the 
paternity of whom is in question, said child being only about 
seven months old, itis not error for the trial court to refuse to 
order the child to be removed, there being no reference made to 
it during the trial or argument, and no comparison being made 
between it and the alleged father. 


PLEA OF REPUTED FATHER. When 2 per- 
son changed with being the father of an illegitimate child is 
placed upon trial in the district court, and through inadvertence 
a plea to the complaint is not taken until after the jury is im- 
paneled and a plea of not guilty is then entered, such omission 
to enter the plea before the impaneling of the jury would be an 
irregularity, but without prejudice, and a new trial will not be 
granted for that reason. 


: PLEADINGS. In a prosecution under chapter 37, Com- 
piled Statutes of 1885, entitled ‘‘illegitimate children,’’ no plead- 
ings are necessary in the district court except those specified in 
the act. 


s 
Bvidence: EXPERT WITNESSES: CROSS-EXAMINATION. Where 
& witness is examined in the trial of a cause as an expert, and 
testifies as to his opinions upon scientific questions involved in 
his profession, it is competent upon cross-examination to inquire 
as to the extent of his knowledge and his familiarity with the 
accredited standard authors of his profession. 


Error Without Prejudice. A judgment will not be reversed 
for errors occurring at the trial, unless such errors are to the 
prejudice of the party complaining. 


Verdict. A judgment will not be reversed upon the ground that 
the verdict is against the weight of evidence where the testimony 
is conflicting, if there is sufficient testimony to sustain the ver- 
dict. 


Error to the district court for Cass county. Tried be- 


low before Pounn, J. 
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Crites & Ramsey, for plaintiff in error, on presence of 
child at the trial, cited: Hanawalt v. State, 24 N. W.R, 
489. Youny v. Makepeace, 103 Mass., 50. On arraign- 
ment and plea, cited: Aylesworth v. State, 65 Tl., 301. 
Greater v. State, 54 Ind.,159. Grigg v. People, 31 Mich., 
471. On opinion of expert witnesses, cited: Stilling v. 
Thorp, 54 Wis., 528. Com. v. Sturtivant, 117 Mass., 130. 


Jesse B. Strode, District Attorney, for the state, cited: 
State v. Weber, 22 Mo., 321. State v. Cassady, 12 Kan., 
550. 


REEsE, J. 


This was a proceeding against plaintiff in error under 
the bastardy law of the state. The trial in the district 
court resulted in a verdict of guilty and judgment thereon 
in the usual form. 

The errors assigned in the brief of plaintiff in error will 
be examined in the order in which they occur therein. 

The first contention is, that “ the court erred in sustaining 
a challenge for cause of the defendant in error to the juror 
William Cole.” The voir dire examination of this juror 
disclosed the fact that he had lived in the neighborhood 
where plaintiff in error resided ; that he knew him and had 
heard a great deal of talk about the case; that he did not 
know that he had any opinion as to who should prevail in 
the suit; that he could not say that his mind was entirely 
free from bias or prejudice in the case; that he rather thought 
that the condition of his mind in that respect would have 
some influence in his finding a verdict, and that his mind 
was not entirely free from some bias or prejudice. The 
answers of the juror were no doubt made in candor, and 
correctly portrayed the condition of his mind. This showed 
that he was not impartia] and that his mind was not free 
from bias. The court did not err in sustaining the chal- 
lenge 
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The next is, that the court erred in overruling a challenge 
made by plaintiff in error to A. B. Taylor, a proposed 
juror. His examination shows that he was not acquainted 
with either of the parties to the suit, and that he had no 
opinion as to which party should prevail, and that he did 
not feel any bias in his mind one way or the other with 
reference to the case. He was then asked by counsel for 
plaintiff in error whether he had any prejudice against the 
counsel for plaintiff in error. His answer was that he had 
not. He subsequently stated in answer to the attorney that 
he “did not particularly like him as a man,” but that not- 
withstanding any difficulty he might have had with the 
attorneys, he thought he could render a fair and impartial 
verdict, unbiased by anything that had transpired. He 
was asked whether or not he had made threats of violence 
against the attorney and whether he had a perfectly friendly 
feeling toward him in the case. To these two questions 
objections were made by counsel for defendant in error, 
which were sustained and which ruling is now assigned for 
error. Assuming for the purposes of the case that the en- 
quiry was entirely legitimate, we cannot see that the juror 
was incompetent to sitin the case. He testified in substance 
that while he did not particularly like the attorney as a 
man, yet this personal feeling would not prevent him from 
rendering a fair and impartial verdict in the case. As to 
whether he felt “ perfectly friendly to counsel” as an attor- 
ney in the case, or whether he had ‘‘at one time or another ” 
made threats of personal violence, were not material matters 
of inquiry. But we are not aware of any law which would 
render the juror incompetent by reason of an aversion to 
counsel employed in the case on trial and none has been 
cited. We cannot hold that the ruling was erroneous. 

3d. ‘The court erred in overruling the objection of 
plaintiff in error to the complaining witness bringing her 
child in view of the jury while testifying.” Upon this 
point the record shows that the complaining witness was 
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called, and being about to take the witness stand with the 
child in question in her arms, council for plaintiff in error 
objected “to the complaining witness bringing her child be- 
fore the jury. Overruled and exception, and said child 
was brought into plain view of the jury and kept there 
while complaining witness gave her testimony.” As to 
whether anything was said about the child during the trial 
or not, the record is entirely silent, except that she was its 
mother and plaintiff was its father. It was conceded on 
the argument in this court that no reference was made to 
it either during the introduction of the testimony or argu- 
ment of the case by way of comparison to plaintiff in error, 
and nothing is shown by which it appears that any con- 
clusion was drawn or sought to be drawn from the features 
or appearance of the child. It must be apparent to any 
mind that the mere presence of the child could have no 
prejudicial effect upon the rights of plaintiff in error. A 
number of authorities are cited which hold that it is im- 
proper to introduce or present a child to a jury for the pur- 
pose of permitting the jury to draw conclusions as to its 
paternity from a supposed resemblance to the alleged father, 
unless by a difference in color or some other marked char- 
acteristic the resemblance or want thereof can be clearly 
shown. But that is not this case. There was nothing 
claimed by defendant in error of the kind suggested. The 
only thing objected to was the presence of the child. 
Whether the attention of the jury would have been called 
to its presence had it not been done by plaintiff in error, 
is, of course, a matter of surmise only; but as the age of 
the child was only about seven months and nothing was 
claimed or said as to any resemblance, it is clear the case 
does not fall within the rule laid down by the cases cited. 

4th. Section 5 of chapter 37 of the Compiled Statutes 
of 1885, provides in substance that when the party charged 
with being the father of an illegitimate child is held upon 
such charge to answer thereto before the district court, 
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pleads not guilty to the charge before the district court to 
which he is recognized, the court shall order the issue to 
- be tried by a jury. In the case at bar the jury was im- 
paneled on Saturday evening, when the court was adjourned 
until the next Monday. At that time the parties and all 
the jurors appeared in court for the purpose of proceeding 
with the trial. The complaining witness was sworn and 
took the witness stand. Plaintiff in error then objected 
to any evidence being given in the case, for the reason that 
no issues were formed by plea or otherwise, no plea of 
guilty or not guilty having been entered. Whereupon 
the court required plaintiff in error to plead to the charge, 
whether guilty or not guilty. Saving to himself the ob- 
jection and exception to the order of the court, he entered 
a plea of not guilty and the trial proceeded. It is claimed 
that this was an irregularity amounting to a mistrial. A 
number of authorities are cited, and with which the re- 
ports of criminal trials abound, to the effect that a trial in a 
criminal cause without a plea to the indictment, information, 
or complaint is a mistrial, in fact, no trial of an issue at 
all, and that such a proceeding is simply nugatory. But 
without stopping here to inquire what the effect of such a 
proceeding in a case of this kind would be, it being a civil 
action and not a criminal one (Cottrell v. The State, 9 Neb., 
125; Jones v. The State, 14 Id., 210), we do not hesitate to 
hold that the irregularity spoken of was without any prej- 
udice to the rights of plaintiff in error, and the judgment 
could not for that reason be reversed. Had the trial pro- 
ceeded to a verdict without a plea having been entered, or 
had the court refused to reswear the jury, if requested by 
plaintiff in error, another question would have been pre- 
sented, but such was not the case. 

That the proceeding was irregular cannot be doubted, 
but that it was prejudicial, and that plaintiff in error was 
deprived of any substantial right cannot be maintained. 

The fifth objection, that the court erred in refusing to 
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direct the cause to be tried upon pleadings—petition, an- 
swer, etc.—as in civil cases, is not presented by the record, 
and if it were it could hardly be contended for in view of 
the special provisions provided for in chapter 37, Compiled 
Statutes of 1885, notwithstanding the fact that proceedings 
of this kind are civil and not criminal as decided in Cot- 
trell v. The State, supra. 

6th. It is next contended that the court erred in over- 
ruling the objection of plaintiff in error to certain ques- 
tions propounded to Dr. A. L. Root by defendant in error, 
upon cross-examination. It was alleged by the prosecutrix 
that the intercourse which resulted in the birth of the child 
consisted of a single act of copulation had by force and 
against her consent and at the period of the menstrual flow, 
and that the time of gestation was extended. Plaintiff in 
error sought to show by this witness, by hypothetical 
questions as well as by his own experience, that the theory 
of the prosecution was wrong. ‘That pregnancy would 
not probably result from a single act of intercourse under 
the circumstances named, that being the first and only such 
act of the prosecutrix. The witness was carefully and 
skillfully examined upon these several questions and with 
the purpose, perhaps, of confining him to his own experi- 
ence and observations. Upon the cross-examination the 
following occurred : 

Q. I will ask you to state, doctor, if the testimony 
that you have given in reference to a woman becoming 
pregnant in case of rape or when sexual intercourse is had 
by force, if the testimony which you have given is not 
based upon medical authorities rather than upon your own 
experience. 

A. Yes, the testimony is all based upon medical au- 
thorities. 

Q. Iwill ask you to state what the medical authori- 
ties hold upon that question now.. 

Objected to as incompetent, immaterial, and irrelevant, 
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and not proper cross-examination. Overruled and excep- 
tion. 

It is insisted that no ground for this question was laid 
in the examination-in-chief, and that the testimony was not 
the opinion of the witness but that of the medical authori- 
ties. We think there was no error in this ruling of the 
court. Aside from the fact that the testimony was given in 
chief upon the teachings of medical authorities to a great 
extent, we think the proper and legitimate scope of cross- 
examination would permit the interrogatory. If the wit- 
ness had been testifying from his experience and observa- 
tion from a long course of practice, it was yet proper, for 
the purpose of ascertaining his means of knowledge by a 
reference to the teachings of the text-books of his profes- 
sion and the scientific works from which he had drawn the 
theories and principles to which he had testified. Again, 
we cannot conceive that it would be possible by any rule 
of evidence to base the testimony in chief of the witness 
upon his experience in obstetrics. For instance, the normal 
period of gestation, the probability of conception in the 
first act of intercourse, the length of the period of ges- 
tation in case of the first as compared with subsequent 
children, the number of days that ill health caused by 
uterine disorders would shorten the period of gestation, if 
at all, and many other prominent elements in the case pre- 
sented by the defense would naturally and inevitably re- 
quire the witness to go outside of the domain of experience 
as an obstetrician, and it seems to us that he very properly 
and truthfully answered that this testimony was based 
upon medical authorities. For the purpose, therefore, of 
testing his recollection as well as his knowledge, it was. 
proper to interrogate him as to the teachings of those au- 
thorities, and in case his testimony was incorrect to con- 
front him with them in order that he might be corrected 
and the jury thus be rendered able to judge of the weight to- 
which his testimony was entitled. It is insisted that the 
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testimony was inadmissible because “ the testimony of the 
witness shows that his opinion on the point in question was 
opposed to these same medical authorities.” As we have 
shown, the testimony entered the domain of science, and 
the ground upon which the objection is founded appeals 
most strongly to the mind of the writer as cogent reasons 
why the cross-examipation was proper. 

“7th, The court erred in overruling the proposition of 
plaintiff in error to read from Lusk, on page 110, the 
words ‘ gestation protracted beyond the two hundred and 
eighty-fifth day is certainly a very rare occurrence,’ and 
ask the witness Dr. Root, in connection with his testimony, 
whether his experience bears out that statement.” 

The question here presented is not whether the book 
referred to or any of its contents were admissible in evi- 
dence, for plaintiff in error contended in his brief that 
“books of science are inadmissible in evidence to prove 
opinions therein contained,” and that the admissions of 
such evidence would be erroneous. The simple question 
was, whether or not the witness coincided with the view 
expressed by the author, or in other words whether the ex- 
perience of Dr. Root was that gestation protracted beyond 
the two hundred and eighty-fifth day was of very rare oc- 
currence. Upon the question of the length of the period of 
gestation this witness, as well as many others, was examined 
fully, and while the ruling may have been erroneous it 
was clearly without any prejudice to plaintiff in error. 
It is quite clear from the theory of plaintiff in error that 
it was not his purpose to get the quoted paragraph before 
the jury as evidence. This quotation was again presented 
to Dr. Miller upon his cross-examination by plaintiff in 
error, with the question as to whether that statement was 
authority in the profession? An objection was again sus- 
tained by the court. It is the opinion of the writer that 
had the question been propounded for the purpose of as- 
certaining whether or not the work was considered a repu- 
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table one and a standard of authority in the medical 
profession, with a view to its introduction in evidence, or 
for the purpose of testing the knowledge of the witness on 
cross-examination, the interrogatory would have been en- 
tirely proper and the ruling of the court would have been 
erroneous. But it is clear that counsel had neither pur- 
pose in view. In the preceding question the witness was 
asked if he considered the work referred to a “standard, 
recognized work in his profession,” and he answered that he 
did. The book as a standard authority was fully sustained, 
and that was sufficient. 

8th. The next error complained of is in overruling the 
objection of plaintiff in error to a question propounded 
by defendant in error to Dr. Livingston on cross-examina- , 
tion. ‘The examination-in-chief of this witness, in some 
particulars, was confined to his experience and observation, 
while in others he clearly testified from his general infor- 
mation, upon the subjects presented, which included the 
period of gestation, the probability of impregnation from 
intercourse during the menstrual flow, and as to his famil- 
iarity with certain works on the subject of midwifery. 
The question objected to was as follows: “I will ask you 
to state whether it makes any difference whether the woman 
consents and takes part voluntarily in the sexual act or 
not, as to her becoming pregnant?” It is claimed that this 
question was improper on cross-examination, no ground 
having been laid for it in the examination-in-chief. 

We take it to be a proposition so elementary and well 
settled as not to require the citation of authorities, that in 
case of the examination of expert witnesses a wide range - 
should be given to the cross-examination for the purpose 
of testing the knowledge of the witness as to the subject 
upon which he assumes to testify. Under this rule, if no 
other, the question was proper. 

The last contention of plaintiff in error is, that the ver- 
dict is against the clear weight of the testimony. This is 
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based upon the fact that according to the testimony of 
the prosecution there was but one act of intercourse, which 
was had by force at the time of her menstrual flow, and 
more than forty weeks prior to the birth of the child. 
Her testimony was that it occurred about the last of July 
or the first of August, 1883. The child was born on the 
80th day of May, 1884, making the period of gestation, 
if she was correct as to the date of the intercourse, about 
three hundred and four days, or about twenty days longer 
than the normal period of gestation. The testimony of a 
number of experts was taken and it was shown that while 
the probabilities would be against the truth of the state- 
ments of defendant in error, yet such was by no means 
conclusively so. Also that pregnancy would probably follow 
from the intercourse testified to under the circumstances 
shown to have existed, and that the period of gestation was 
not extended beyond what medical science and experience 
proves to be possible. These questions were properly sub- 
mitted to the jury under proper instructions. They were 
fully and carefully examined. Physicians of high standing 
in their profession were before the jury, and, in the main, 
supported the testimony of the complainant (although 
somewhat conflicting), to the extent that the facts of which 
she testified were not impossible. We cannot say that the 
verdict was not supported by sufficient evidence. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Ex PARTE Joun P. MAvte. 


1, Misdemeanor: coMPLAINT. A complaint charging the com- 
mission of a misdemeanor under the criminal law of the state 
will be held sufficient when collaterally assailed, if it contains 
sufficient to show a violation of Jaw, and will] not be held to be 
vitiated because it contains surplusage or redundant matter. 


2. ———: JURISDICTION OF COUNTY JUDGE. When a defendant is 
arrested upon a complaint filed with the county judge charging 
a misdemeanor, and such defendant upon arraignment before 
such judge pleads guilty to the charge preferred, the county 
judge has authority, under section 313 of the criminal cede, to 
render judgment of a conviction, within his jurisdiction, and en- 
force the same by imprisonment, as in other cases of a conviction 
of misdemeanor. 


MITTIMUS: HABEAS CORPUS. In such case 
where the mittimus correctly recites the judgment, but com- 
mands the jailer to receive the defendant into the cell of the 
common jail of the county, but there is no allegation in the pe- 
tition for habeas corpus that he is imprisoned in a cell or otherwise 
than prisoners are ordinarily confined, a writ of habeas corpus 
will not issue; the confinement not being shown to be illegal. 


HABEAS CORPUS. 

John P. Maule, pro se. 

William Leese, Attorney General, contra. 
REESE, J. 


This is an application for a writ of habeas corpus. From 
the petition it appears that a complaint was made before the 
county judge of Fillmore county, charging James E. Mack 
and others with a violation of chapter 50, Compiled Stat- 
utes of 1885, in the sale of intoxicating liquors without 
a license. A warrant was issued for his arrest, and upon 
being brought before the county judge he plead guilty to 

18 
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the charge, and under the provisions of section 313 of the 
criminal code he was fined the sum of $100.00, and in 
default of payment was committed to the jailof the coun- 
ty, there to be confined until fine and costs were paid. A 
mittimus was issued by the county judge inthe usual form, 
setting out the judgment as above stated, but commanding 
the jailer to receive said Mack into his custody in the 
“cell” of the jail of said county, there to be confined until 
the said fine and costs were paid, etc. 

Some complaint is here made as to the form of the com- 
plaint filed with the county judge. That it is inartistically 
and unskillfully drawn cannot be questioned, as it is liter- 
ally stuffed with repetitions and unnecessary averments, but 
it clearly charges a violation of law, and when the sur- 
plusage and redundant matter are eliminated there is suffi- 
cient to support a conviction. 

It is next claimed that the county judge had no jurisdic- 
tion to pronounce judgment. This jurisdiction is conferred 
by section 313, supra, which is as follows: 

‘‘When the complaint is for a misdemeanor only, of any 
grade of punishment whatever, if the cause is pending be- 
fore the probate (county) judge of the county, before whom 
the defendant enters a plea of guilty to the complaint, it 
shall be lawful for such judge, in his discretion, to render 
judgment of fine or imprisonment, or both, according to the 
law of the case, and pass sentence accordingly, and enforce 
the same according to law.” 

There is no suggestion that thejurisdiction given by this 
section and assumed by the court is in violation of the pro- 
visions of section 16, article VI. of the constitution, or that 
the judgment rendered is in excess of the powers of the 
county judge. Therefore the judgment is not for this reason 
void. 

The principal contention is, that the clause in the mitti- 
mus requiring the keeper of thecommon jail to receive the 
convicted party into the cell of the jail of the county is in 
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violation of his rights, and that the imprisonment is there- 
fore unlawful. It is not alleged that this clause of the 
mittimus is followed in any respect. Indeed such an as- 
sumption is clearly negatived by the petition. The judg- 
ment is that he be confined in the jail of the county until 
the fine and costs are paid, and is in the usual form. This 
judgment is correctly recited in the mittimus, and the peti- 
tion alieges that he is “confined in the common jail of said 
county.” The imprisonment, therefore, is not unlawful, 
and the writ will be denied. 


WRIT DENIED. 


THE other judges concur. 


Wiiu1aM J. YATES, APPELLANT, v. Martin Kinney 
AND P. C. CasEY, APPELLEES. 


1, Landlord and Tenant: TENANT HOLDING OVER. Where 
a lessee of agricultural lands on shares for the term of one year 
holds over for another year by the consent of the landlord no dif- 
ferent or other contract as to the terms of the lease having been 
made, in an action for rent the law will imply an agreement to 
hold for the year upon the terms of the prior lease. 


MORTGAGE OF CROP BY TENANT. In such case the ten- 
ant may mortgage his interest in the crop raised without the 
consent of the lessor, and the mortgagee will hold the title of 
the lessee to the mortgaged property, but subject to all the rights 
of the lessor, and such mortgage will be no violation of his 
rights. 


3. Referee: Practice. A conclusion of law of a referee, even 
if erroneous, upon an immaterial or unimportant question in 
the case, will not vitiate his report or require it to be set aside 
by the court to which it is returned, if the findings and con- 
clusions are in other respects correct. 
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AppeaL from Fillmore county. Heard below before 
Morris, J., on exceptions to report of W. C. Sloan, ref- 
eree. 


Billings & Donisthorpe and Ryan Brothers, for appel- 
lant, cited: Leland v. Sprague, 28 Vt., 746. Ponder v. 
Rhea, 32 Ark., 485. Chase v. McDonnell, 24 Iil., 236. 
Harrison v. Ricks, 71 N. C.,11. Bingham Sales, 180. 


John P. Maule, for appellee Kinney, cited: Taylor’s 
Landlord and Tenant, 8th ed., § 58. Schuyler v. Smith, 
51 N. Y., 313. Poessenecker v. Weatherby, 16 Neb., 95. 


J. Hf. Rushton, for appellee Carey, cited: Jones’ Chattel 
Mortgages, §§ 141, 143. Arques v. Wasson, 51 Cal., 
620. Bult v. Ellett, 19 Wall., 544. Robinson v. Kruse, 
29 Ark., 575. 


REESE, J. 


This was an action in equity to restrain the defendant 
Kinney, a tenant of plaintiff, and defendant Carey, a 
mortgagee, by chattel mortgage of the crops, from com- 
mitting waste and appropriating to their own use the crops 
gtown on the land of plaintiff during the year 1884 by 
the cultivation of defendant Kinney. 

It appears from the pleadings and evidence that Kinney 
was a tenant of plaintiff during the year 1883 under a 
written lease, of which the following is a copy: 

“This indenture made this 26th day of November, 1882, 
W. J. Yates, party of the first part, and Martin A. Kin- 
ney, party of the second part, witnesseth: that the said 
party of the first part in consideration of the covenants of 
the said party of the second part hereinafter set forth do 
by these presents lease to the said party of the second part 
the following described property, to-wit: 
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“ The north 4 of section 30, township six (6), range two 
(2) west, all of the broke land except the north-west 40 in 
timber. 

“To have and to hold the same to the said party of the 
second part from the 6th day of November, 1882, to the 
26th day of December, 1883. And the said party of the . 
second part, in consideration of the leasing the premises as 
above set forth, covenants and agrees with the party of the 
first part to pay said party of the first part as rent for the 
same the sum of dollars, payable as follows, to-wit: 

“ One-third of all the grain that is raised on the above 
land—the small grain in the half-bushel any place on the 
farm that the party of the first part may ask, the corn to 
be husked and delivered on the farm any place that the 
party of the first part may direct. The crop is considered 
the property of the first party until it is divided, and it is 
further agreed between the parties that the corfis to be 
husked by the 25th day of December, 1888, and the small 
grain to be threshed as soon as it is fit. 

“The said party of the second part further covenants 
with the said party of the first part that at the expiration 
of the time mentioned in this lease, peaceable possession of 
the said premises shall be given to the said party of the 
first part in as good condition as they are now, the usual 
wear, inevitable accidents, and loss by fire excepted, aud that 
upon the non-payment of the whole or any portion of the 
said rent at the time when the same is above promised to be 
paid, the said party of the first part may, at election, either 
distrain for said rent due ur declare this lease at an end 
and recover possession as if the same was held by forcible 
detainer, the said party of the second part hereby waiving 
any notice of such election or any demand for the possession 
of said premises and any demand for the payment of said rent 
or any installment thereof. And it is further covenanted 
and agreed between the parties aforesaid that if, at the ex- 
piration of the term hereby created, the said lessee shall re- 
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main in possession of said premises or any part thereof, he 
shall be considered and treated as a tenant at sufferance of 
said party of the first part at the monthly rental of ; 
The covenants herein shall extend to aud be binding upon 
the heirs, executors, and administrators of the parties to 
_this lease. 
‘‘ Witness the hands and seals of the parties aforesaid. 
“W. J. Yates. [Seal.] 
“Martin BK. Kryney. [Seal.}” 

It is also undisputed that defendant retained possession 
and cultivated the land during the year 1884. 

Plaintiff alleged in his petition that on the 25th day of 
March, 1884, and while defendant was in possession of the 
land, a new contract of lease was entered into, verbally, by 
which it was agreed that for the use of that part of the 
farm on which a corn crop was to be raised the defendant 
was to pay 1,950 bushels of corn, to be husked and cribbed; 
and for that part of the land upon which small grain was 
grown he was to receive one-third of the product, delivered 
in the bushel on the farm; but that it was inconvenient to 
execute the written lease at that time, and it was to be 
written and signed afterwards; and when presented to 
Kinney about the first of July, 1884, he refused to sign it. 
It is alleged that Kinney had executed mortgages to Carey 
and others upon his undivided interest in the crop to secure 
near e'tht hundred dollars of indebtedness, and that Kinney 
was gathering the corn and converting it to his own use; 
that he had a large number of hogs running at large in the 
grain, committing great waste and irreparable damage; 
that he was insolvent; that he had failed to cultivate 
the land as required by the contract, by which the farm 
was damaged and the crops deficient; that he had failed to 
cut and care for a portion of the small grain grown on the 
land; had torn down and converted certain buildings stand- 
ing thereon; had used fruit toa large amount in value 
which had been reserved to plaintiff; that stock of various 
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kinds was running at large on the land injuring the trees 
and shrubbery as well as the crops, and that unless restrained 
he would continue to waste and destroy the crops, ete. It 
is further alleged that Carey, unless restrained, will take” 
possession and convert the mortgaged property under the 
terms of his mortgage. Prayer for injunction against both 
defendants and for judgment for $347.00 damages and costs 
against Kinney, and decree for his portion of the crop as 
against both defendants. 

Kinney answered, denying all the allegations of the pe- 
tition as to waste and destruction or conversion of the 
crops or other property; sets up his lease for the year 1883 
under the contract hereinbefore set out, and alleging that 
during the existence of the lease of 1883, and while in pos- 
session of the land under the same, he rented the land for 
another year, and that under and by virtue of said second 
agreement he continued upon and had possession of the 
farm, putting in and cultivating the crops, etc.; that he 
did not sign or agree to sign the contract of lease set out in 
plaintiff’s petition, and that it was the agreement between 
them that the conditions and terms of the lease for 1883 
were the conditions and terms under which he was to farm 
and cultivate the land during the year 1884, and no other, 
the lease of 1883 being extended for another year. The 
execution of the mortgage to Carey on his interest in the 
crops is admitted. 

Carey answered, admitting the execution of the mort- 
gage and asking that his interest in the portion of the crop 
covered thereby be protected, ete. The reply was a gen- 
era] denial. 

The cause was referred to a referee for findings of fact 
and conclusions of law. The referee took the testimony, 
and reported his findings as follows: 

“FINDINGS OF FACT, 

“Ist. That on the 26th day of November, 1882, the 

plaintiff, William J. Yates, leased in writing the north 
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half of section 80, township 6, range 2 west, in Fillmore 
county, to defendant Martin Kinney, for the term of one 
year from the said 26th day of November, 1882. 

“2d. That by the terms of said lease defendant Kin- 
ney was to pay as rent to plaintiff one-third of all grain 
raised on said farm, the small grain to be delivered on said 
farm any place the plaintiff might direct, in the half bushel, 
and the corn to be husked and delivered any place on said 
farm plaintiff might require it to be delivered. 

“3d. That defendant entered upon the said land and 
farmed the same for the year 1883, under and by virtue of 
said lease. ; 

“4th. That during the last of August or first of Sep- 
tember, 1883, the plaintiff and defendant had a conversa- 
tion concerning defendant having said land for the year 
1884, and that it was then and there agreed between plain- 
tiff and defendant Kinney that defendant could have the 
said place for the next vear, to-wit, 1884, and that no 
terms were then agreed upon. 

“5th. That defendant Kinney remained on said land 
and farmed the same for the year 1884. 

“6th. J find that on the 25th day of March, 1884, 
plaintiff requested defendant Kinney to come to his house 
in Geneva, that plaintiff wanted to make a change in the 
lease, and that defendant Kinney went to the house of 
plaintiff and the proposed change was talked over and dis- 
cussed, and that no change in the terms of the lease or new 
lease was then consummated; and I further find no con- 
sideration was proposed to be given defendant for the pro- 
posed new lease. 

“7th. I find that plaintiff drew up a lease embodying the 
terms proposed by him on the said 25th day of March, 1884, 
and afterward, to-wit, on the 5th day of July, 1884, plain- 
tiff presented the said lease to said defendant to sign, which 
said defendant refused to do, and that said lease so pre- 
sented is not signed by plaintiff. 
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“8th. I find that one-third of all grain raised on said 
land has been delivered to said plaintiff or set apart to him 
for the year 1884, except one-third of twenty acres of oats. 

“9th. I find that defendant was prevented from har- 
vesting said oats by the extreme wet weather, and J fur- 
ther find defendant used due diligence in attempting to 
harvest the same, and that the said oats would average 
about thirty bushels to the acre, and that defendant’s share 
of the same would have been about 200 bushels, had the 
same been harvested. 

“10th. I find neither at the time of the filing of the 
petition, nor at any time since the filing thereof, nor before 
the filing thereof, has defendant permitted his hogs or any 
stock of any kind to run at large on said farm. 

“11th. I find that no damage is found to have been 
done to the crops, the orchard, the meadow, or any other 
property of plaintiff, or any property in which plaintiff has 
any interest, by stock or by reason of stock of defendant 
running at large. 

“19th. J find that at the time of the filing of this pe- 
tition the defendant Martin Kinney was not converting the 
whole of said crop to his own use, or any more of said crop 
than belonged to him as his share of the crop. 

“13th. I find there is no evidence in the record to 
show that defendant Kinney is insolvent. 

“14th. I find that twelve acres of said farm was fresh 
broken prairie, and that the same was not rotted and was 
untillable, and by reason thereof defendant failed to culti- 
vate the same. 

“45th. I find that there is no evidence to sustain the 
allegation that the defendant has torn down, destroyed, or 
burnt up any stable or part thereof, or permitted the same 
to be done. 

“16th. I find that the defendant Martin Kinney has 
not used, destroyed, or converted to his own use any of the 
fruit grown on the farm for the year 1884. 
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“7th. I find that defendant Kinney has done no waste 
on said farm or permitted none to be done, and that no 
waste was being committed at the time of the filing of the 
petition in this case. 

“18th. I find that on the 22d day of March, 1884, the 
defendant made, executed, and delivered to P. C. Carey, 
one of the defendants herein, a chattel mortgage on two- 
thirds of the crop raised on the said farm for the year 
1884, to secure the sum of $686.90. 

“49th. I find that on the 3lst day of May, 1884, de- 
fendant Kinney made, executed, and delivered to defend- 
ant P. C. Carey a chattel mortgage to secure the sum of 
$106.50.” 


“CONCLUSIONS OF LAW. 


“J. The defendant Kinney is holding over after the 
expiration of the lease of November 26th, 1882, and under 
and by virtue of which he farmed the same land for the 
year 1883, with the knowledge and conseut of plaintiff. 

“TI. In the absence of any agreement as to terms of 
rental, his holding will be governed by and controlled by 
the terms of the lease for the previous year. 

“JII. Having permitted defendant Kinney to occupy 
said premises under an agreement that he could have the 
place for the year 1884, and without changing the terms 
of said lease for the previous year at the time such agree- 
ment was made, plaintiff cannot impose on the defendant 
other terms more burdensome without a new consideration 
therefor. 

“TV. The oats having been destroyed by inevitable 
accident, defendant Kinney cannot be held responsible 
therefor. 

“V. The defendant P. C. Carey has a lien on said 
two-thirds of the crops raised by defendant Kinney for the 
sum of $686.90 and the sum of $106.50 secured by his 
respective mortgages. 
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“VI. There were no.grounds for suing out an injunc- 
tion in this cause, and the same should be dissolved. 

“VII. That this bill should be dismissed at the cost 
of plaintiff. All of which is respectfully submitted. 
“W.C. Stoan, Referee.” 


Upon the findings and conclusions being filed in court, 
the plaintiff filed his exceptions thereto as follows: 


“The plaintiff excepts to the findings of law and of fact 
by the referee, for the following reasons: 

“1st. In the sixth finding of fact by the referee he finds 
that on March 25th, 1884, no new lease was then and 
there consummated by and between plaintiff and defendant, 
and that there was no consideration proposed to be given 
defendant for the proposed change or new lease, when in 
fact the record which the referee has made of the testimony 
of this case shows that the terms of rental of the land in 
question for the year 1884 were agreed upon, and said evi- 
dence also shows that plaintiff and defendant also agreed 
to reduce the evidence of their contract to writing on or 
shortly after March 25th, 1884. 

“2d. ‘The referee in his eighth finding of fact says, that 
one-third of all the grain raised by defendant in the year 
1884 has been delivered or set apart to plaintiff, when in 
fact the evidence taken by the referee shows that the tes- 
timony of one of defendant’s witnesses, and also by defend- 
ant, that a part of the corn has not been delivered or set 
apart to plaintiff in any way. 

“3d. The ninth finding of fact by the referee is, that 
defendant was prevented from harvesting the oats because 
of wet weather, when the testimony of defendant is, that 
he harvested and threshed some of said oats and they were 
nice and plump, and that he stopped cutting said oats be- 
cause he thought they were too green; and the testimony 
of defendant’s witness Porter is, that he had been cutting 
with a header right along up to a certain day when he at- 
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tempted to cut the oats in question and that the oats were 
then dead ripe—then the evidence shows that after that the 
rain spoiled the oats. 

“4th. The tenth and eleventh findings of fact, by the 
referee show that no damage to property, orchard, or any- 
thing else of plaintiff, by stock, has been proven in the trial 
of this case, when the evidence of damage to the property 
of plaintiff is in record made by referee and undisputed. 

“Sth. The twelfth finding of fact by the referee is, that 
the defendant was only taking such part of the crop as was 
his at the time of the filing of the petition, when the evi- 
dence of both plaintiff and defendant shows that the whole 
of the crop was the property of the plaintiff until it was 
divided, and the evidence of defendant is, he had sold two- 
thirds of it to P. C. Carey by chattel mortgage, and that a 
portion was being yathered and fed there is no dispute. 

“6th. The thirteenth finding of fact by the referee, that 
twelve acres of the said farm was fresh broken prairie and 
untillable, is not supported by sufficient evidence; the evi- 
dence showing that part of the same has been plowed or 
backset by defendant in the fall of 1883, and that it was 
broken in the year 1883. 

“7th. The fifleenth finding of fact by the referee is not 
sustained by the evidence; the referee finds that defendant 
has not converted any of the fruit in question to his own use, 
when defendant swears that he did take part of the same.” 

Plaintiff objects and excepts to the conclusions of law by 
the referee for the following reasons: 

“Ist. That the first conclusion of law in which the ref- 
eree finds that as a matter of fact the holding of the de- 
fendant of the lands in question was with the knowledge 
and consent of plaintiff, which fact is nowhere proven by 
the evidence. 

“2d. The third conclusion of law by the referee, that 
because the defendant occupied the premises under an ar- 
rangement made August or September, 1883, that he could 
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have the land in 1884, and no terms being then agreed upon, 
that after August or September, 1883, a new contract could 
not be made without a new consideration, or as near as I 
can understand the said conclusion, it seems to hold that 
because plaintiff, in August or September, 1883, told de- 
fendant that he could have the land in question for 1884, 
and agreed upon the terms at that time, that they cannot 
afterwards fix and agree upon terms, because the law has 
presumed at some time or other that because no terms were 
agreed upon they would be the same as for the previous year, 
and the conclusion as based upon the findings of fact and 
the other conclusions of law, would seem to hold a tenancy 
at will or for years could not be changed into a tenancy 
for a specified time or term. 

“3d. The fourth conclusion of law by the referee being 
founded and based on an erroneous finding of fact is not 
applicable. 

“Ath. The sixth conclusion of law by the referee, that 
there were no grounds for suing out the injunction in this 
case, is not based on correct findings of fact, the facts claimed 
by both the plaintiff and defendant are that the whole of 
the crop was the property of plaintiff, and the undisputed 
evidence is that defendant was using and converting part 
of said crop to himself, and the evidence of defendant shows 
that he had sold and transferred two-thirds of said crop 
and the right of possession thereof to P. C. Carey, which 
was a violation of the rights of plaintiff, and would cause 
great and irreparable injury to plaintiff.” , 

The exceptions were overruled and the report confirmed, 
the temporary injunction was dissolved and the cause dis- 
missed at plaintiff’s cost. The cause is brought to this 
court for review by appeal. 

There are ten assiguments of error which are: 

“J. The referee erred in finding an express lease created 
by the conversation defendant claims he had with plaintiff 
in the latter part of August or first of September. 
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“TI. The referee erred in finding asa fact that defend- 
ant Kinney under the evidence was not insolvent. 

“JII. The referee erred in finding that no damage was 
done the crop by defendant’s stock running at large. 

“TV. The referee erred in finding that the mortgages 
executed to Carey were no violation of the property rights 
of plaintiff in the grain. 

“VY. The referee erred in finding that a new contract 
of lease could not be made in March, 1884, without a new 
consideration. 

“VJ. The referee erred in finding there were no grounds 
for suing out the injunction herein. 

“VII. The referee erred in recommending that the in- 
junction be dissolved. 

“VIII. The court erred in rendering judgment in ac- 
cordance with the findings and recommendations of the 
referee. ° 

“TX. The court erred in overruling plaintiffs several 
exceptions to the report of the referee. 

“X. The court erred in not making perpetual the in- 
* junction herein granted, upon both the referee’s report and 

the evidence submitted.” 

It is not deemed necessary to notice all these assignments 
of error in their order, but we must be content to say gen- 
erally, as to the second and third, that we have carefully 
read all the testimony submitted by plaintiff in his abstract, 
which is doubtless correct, and find that there was sufficient 
to sustain these findings of fact. 

As to the first assignment, there was testimony from 
which the referee could find that prior to the expiration of 
the first lease the parties made an agreement that Kinney 
should have the land for the year 1884, beginning at the 
expiration of the lease of 1883—November 26—and ending 
November 26, 1884. That Kinney did fall plowing in 
1883 for the next year’s crop, hauled out manure, put up 
hay, and in the spring of 1884 sowed his wheat and oats. 
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he desired the possession of the property nor that the pos- 
session of Kinney -was not entirely satisfactory to him. He 
loes not claim to have approached Kinney upon the subject 
until the 25th of March, 1884, four months after the ex- 
piration of the prior lease. Up to that time Kinney insists 
he was holding under the terms of the prior lease. Plain- 
tiff does not claim that any other contract or agreement 
had been made. He had never demanded the possession 
of the premises nor given notice to Kinney to quit. 

In Schuyler v. Smith, 51 N. Y., 309, the court says: 
“The law is too well settled to be disputed that where a 
tenant holds over after the expiration of his term, the law 
will imply an agreement to hold for a year upon the terms 
-of a prior lease,” citing authorities. 

In Taylor’s Landlord and Tenant, sec. 58, it is said: 
“When a landlord suffers the tenant to remain in posses- 
sion after the expiration of the original tenancy, or lets in 
a tenant under a void lease, and receives rent, thereby es- 
tablishing a new tenancy from year to year, the law pre- 
‘sumes the holding to be upon the terms of the original 
demise subject to the same rent and to all the covenants 
contained in the original lease, so far at least as they are ap- 
plicable to the new condition of things,” citing a number 
of cases. This action being one for the collection of rent 
and not one in which the right of possession is drawn in 
question, it seems clear that the decision of the referee upon 
that point was correct, there being sufficient evidence as 
to the facts to sustain it. 

The question presented by the 4th assignment of error 
has been virtually decided by this court in Dworakv. Graves, 
16 Neb., 706, in which it was held that a tenant might 
assign his lease or sell his share of the crop raised upon the 
leased premises without the consent of the lessor, unless 
prohibited by the terms of the lease, and that such assign- 
ment or sale would carry to the assignee or purchaser the. 
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rights of the lessee under the contract or lease, It would 
logically follow that the same rights or interests might be 
mortgaged. But it is insisted that, as by the terms of the 
lease, the crop is considered the property of plaintiff until 
it is divided, a different rule would have to be applied, and 
that no such transfer or mortgage could be made which 
would not violate the property rights of plaintiff. It is 
evident that Kinney had some interest in the crops. The 
fact that the extent of that interest depended upon his com- 
pliance with the terms of his lease would not deprive him 
of the right to sell or mortgage it. By the terms of the 
mortgage if by no other means of knowledge, Carey had 
notice that Kinney’s interest was an undivided one and he 
was charged with notice of the rights of plaintiff. Hecould 
take no higher or greater tittle than Kinney had, and could 
assert no right as against plaintiff that Kinney had not. 
The 5th assignment of error, perhaps, refers to the third 
conclusion of law as found by the referee in connection 
with the sixth finding of fact. The finding of the referee 
is substantially that defendant Kinney was, on the 25th of 
March, 1884, holding over under the lease of 1883, by virtue 
of his agreement and possession, and that this being the case, 
there being no change in the terms of the lease, the plain- 
tiff could not impose on the defendant more burdensome 
terms, to which he had not agreed, without a new consid- 
eration therefor. But suppose the conclusion was as claimed 
by plaintiff. It would not follow that the report must for 
that reason be set aside, evenif erroneous. The finding of 
the referee as to the facts was, that “no change of the terms 
of the lease was * * consummated” on the 25th day of 
March, 1884, and that when the new lease was presented 
to Kinney for his signature he refused to sign it. There- 
fore the rights of the parties were unchanged, and the ques- 
tion of consideration becomes an unimportant element in 
the case. 
_ As the sixth, seventh, eighth, ninth, and tenth conclu- 
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sions of law would properly follow, or result from the 
prior findings which we have held to be correct, they need 
not be discussed here. 

It follows that the decision and decree of the district 
court was correct. It is therefore affirmed. 


DECREE AFFIRMED. 


THE other judges concur. 


OtoE CoUNTY, PLAINTIFF IN ERROR, V. FREDERICK 
HEYE ET AL., DEFENDANTS IN ERROR. 


1. Roads: DAMAGES ON OPENING. Where a public road is lo- 
cated alongside of a railway previously constructed and in op- 
eration, the jury in awarding damages to the land owner for such 
public road cannot consider as an element of damage the fact 
that teams passing along such road might be frightened by the 
cars and run away and injure this land owner’s fences or crops. 


INSTRUCTION TO JuRY. The jury should be 
instructed as to what constitutes the proper elements of damage 
and an instraction that the jury should allow the land owner 
‘any incidental damages sustained by reason of the location of 
the road,’’ etc., without stating what constitutes incidental dam- 
ages, is liable to mislead the jury. 


Error to the district court for Otoe county. Tried be- 
low before Pounn, J. 


John C. Watson, for plaintiff in error, cited: Wagner v. 
Gage County, 3 Neb., 242. 


Frank 1. Ransom, for defendants in error, cited: 3 Suth- 
erland Damages, 434. Bigelow v. R. R., 27 Wis., 478. 
Bland v. Hixenbaugh, 39 Iowa, 582. M., Ki & T. RB. R. 
v. Haines, 10 Kan., 439. Fowler v. R. R.,107 Mass., 352+ 

19 
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MAxwELL, Cu. J. 


In August, 1884, a petition duly signed was presented 
to the county commissioners of Otoe county praying for 
the location of a public road commencing at the north-east 
corner of the south-east quarter of section 22, township 8, 
range 13 east, running thence west on north line of said 
section to its intersection with the line of the Nebraska 
railway, thence along the line of said railway to the west- 
ern line of said quarter section at Summit Station. The 
road was located as prayed, whereupon the defendants in 
error filed a claim for damages, and were allowed $115, 
from which award they appealed to the district court. 

On the trial of the cause in the district court the jury 
returned a verdict in their favor for the sum of $250, upon 
which judgment was rendered. The county brings the 
cause into this court by petition in error. 

The testimony tends to show that the railway had been 
built and was in operation when this road was located and 
it is to be presumed that the owner of the land in contro- 
versy when the railway was located and constructed had 
received compensation for all injuries caused by the loca- 
tion and operation of said railway. Such damages, there- 
fore, as the railway company was liable for upon condemn- 
ing the right of way cannot be considered in estimating the 
amount due for damages to the same tract by reason of the 
location of a public road alongside of such railway. In 
other words, the railway company is required to pay for 
the land actually taken and for such incidental damages to 
the residue of the tract as tend to diminish its value. What 
elements enter into the computation of such damages need 
not now be considered as the question is not before the 
court. 

The court gave the following instructions to the jury: 

“Tn addition to the actual value of the land you should 
allow him any incidental damages sustained by reason of 
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the location of the road, if any such from the evidence you 
find he has sustained, such as building and maintaining ad- 
ditional fences, made necessary by the location of the road, 
as well as any other facts which you may find from the evi- 
dence that would in any way depreciate the value of the 
land or farm by reason of the establishment of the road 
complained of, and in no event can you reduce the dam- 
ages so sustained by plaintiff on account of any benefits 
sustained by him incommon with his neighbors on account 
of the establishment of the road complained of.” Also the 
following: “Ifyou find for the plaintiff you will take into 
consideration the value of the whole tract of land over 
which the road is located before the portion thereof was 
taken for a road and its value after the taking, and also 
whether the horses and teams driven along the located road 
are liable to be frightened by engines passing along the rail- 
road mentioned in the evidence, and to run away and to — 
destroy property, such as crops and fences on the land, and 
any general or particular inconvenience to which the plain- 
tiffs will be put by reason of the locating of the road and 
the taking of the land for the use thereof. The plaintiffs 
are entitled to be compensated not only for the value of 
the land appropriated, but also for the incidental injury to 
the value of the residue.” 

These instructions were duly excepted to, and the giving 
of the same is now assigned for error. 

Some of the witnesses had testified that teams passing 
along the proposed road were liable to be frightened by 
passing trains and would run off over the defendant’s grain 
or grass, causing damage. Also that teams frightened in 
this manner are liable to break or injure the fence if erected, 
unless it was very substantial, and one witness, after esti- 
mating the damages at a large sum, adds, “to say nothing 
of the embarrassment caused by travelers and the public, 
which is very embarrassing. I have had it.” Cross-exam- 
ined: “They will steal your chickens, carry off your eggs, 
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hatchet—anything. But in this instance I base the dam- 
age on the value of the land and cost of fencing,” etc. 

The objection to the instructions complained of is in sub- 
mitting to the jury the question of mere possible damages 
not resulting from the appropriation and legitimate use of 
the road, as “ any incidental damages sustained by reason 
of the location of the road,” “ whether the horses and teams 
driven along the public road are liable to be frightened by 
engines passing along the railroad mentioned in the evi- 
dence, and to run away and destroy property such as crops 
and fences on the land.” Such damages are too remote and 
uncertain to be considered, and are not within the rule 
stated in the cases cited by the defendant inerror. Snyder 
vo. W. U. R. R. Co., 25 Wis., 60. Biglowv. W. W. Ry. 
Co., 27 Wis., 478. Parks v. W. Cent. R. R. Co., 33 Wis., 
413. 

In those cases the damages allowed were such as presum- 
ably resulted from the location, construction, and operation 
of the railroad—not such as were liable to result from other 
eauses. : 

The instructions are objectionable also, because too indefi- 
nite. The jury should be told in clear and direct language 
what may be considered by them in making up their ver- 
dict and not be left to conjecture as to what constitutes in- 
cidental damages. ‘For error in giving the above instruc- 
tions the judgment of the court below is reversed and the 
cause remanded for a new trial. 


REVERSED AND REMANDED, 


The other judges concur. 
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Prase AXN Munson, APPELLEE, v. THomas W. 
CARTER, APPELLANT. 


Contract: COERCION IN MAKING: EQUITY JURISDICTION. Where 
coercion is not sufficient to amount to duress, but a social or do- 
mestic force is exerted on a party which controls the free action 
of his will, and prevents voluntary action in the making of acon- 
tract or execution of deed for real estate, equity may relieve 
against the same on the ground of undue influence. 


AppEAL from Adams county. Heard below before 
Morais, J. 


Dilworth, Smith & Dilworth, for appellant, cited: Mehlhop 
v. Pettibone, 54 Wis., 652. Schultz v. Culburison, 46 Wis., 
318. 49 Id., 122. 


J. B. Cessna, for appellee, cited :. Parsons Contracts, 392. 
Washburn Real Prop., 261. adie v. Slimmon, 26 N. Y., 
9. Jordan v. Elliott, 22 American Law Reg., 190. Fo- 
shay v. Ferguson, 5 Hill, 154. 


MaxweE.., Cu. J. 


In March, 1884, the plaintiff filed her petition in the 
district court of Adams county, wherein she alleged that 
on the 25th of September, 1875, she became the owner of 
the south-west quarter of section twenty, township five 
north, range 11 west, in Adams county. That it was pur- 
chased with money belonging to her and advanced by her. 
That on May 23d, 1883, she was compelled to deed the 
same to defendant and take a life lease from him—she was 
then 65 years old and in feeble health. She was to have 
all the personal property on the land except one span of 
mules and certain blacksmith tools, and to have one-third 
of the then crops on the land. That defendant has failed 
and refused to comply with his part of the agreement, and 
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has removed by force a large part of the personal property 
and grain onthe land. The land was free from incum- 
brance, and worth $3.500.00, That she was not in debt 
to defendant inany sum ; that thedeed was delivered with- 
out any consideration, That wheu the deed was executed 
and the life lease accepted, the deed was procured by fraud, 
force, and superior will and intelligence practiced upon her, 
with the intention of cheating and defrauding her, by de- 
fendant. That she was under no obligation to make said 
deed, and that it was without consideration. That the ac- 
knowledgment was procured from her through coercion, 
force, and fraud, and was not her voluntary act. Prayer 
for reconyeyance, and that the title be quieted in her. 

To this petition the defendant filed his answer, stating: 
“ That in 1873 the plaintiff and her husband, being in feeble 
health and advanced age, desired to make arrangements for 
their support in their declining years, did enter into a con- 
tract with defendant by which it was agreed that defendant 
should take care of and support the plaintiff and her hus- 
band ; that in consideration thereof the plaintiff advanced 
$1,500.00 to purchase the land in question, and defendant 
did purchase the land, caused it to- be deeded to plaintiff, 
and plaintiff then agreed with defendant that in consider- 
ation of his taking care of and maintaining plaintiff and her 
husband, and of taking care of the land and improving 
the real estate, that the said land and all other property 
which the plaintiff then owned and held, together with the 
increase of personal property, should go to and belong to 
the defendant. 

“That in pursuance of said contract the defendant entered 
upon and took care of said rea] estate and personal property 
and continued to do so up to May 23d, 1883 ; that from the 
time of making said contract up to the 19th day of July, 
1882, the said Charles Carter, the plaintiff’s husband, lived 
with defendant, and died on said 19th day of July, 1882, 
and that from the time of making said contract to the time 
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of his death he was unable, from bodily infirmity, to do 
anything towards the support of himself and the plaintiff. 

“That from the time of making said contract tothe death 
of said Charles Carter defendant took care of and sup- 
ported the plaintiff and her husband, and after the death of 
the said Charles the said defendant continued to support 
plaintiff, as he had agreed to, up to May 23d, 1883. 

“That since the making of said contract defendant has 
employed all his time and spent his money and labor in 
improving the land and in the support of plaintiff and 
her husband, and during said time has placed valuable and 
lasting improvements upon said premises to the value 
of $1.200.00, and has paid off a. mortgage upon the prem- 
ises to the amount of $400.00, and has paid out for plain- 
tiff and her husband for their support and expenses, under 
said contract, abont $1.600.00, all paid out by defendant 
under said contract. 

“That all the earnings and labor of defendant for eight 
(8) or nine (9) years had been expended in support of 
plaintiff and her husband and in making valnable and last- 
ing improvements on said land. For a second defense the 
defendant alleges that the plaintiff, desiring to re-marry, 
and not to have defendant support her any lorger, and de- 
sirous of settling with and remunerating defendant for the 
labor done upon the land and taking care of and support 
of her and her husband, she did agree with this defendant 
to execute and deliver to him a deed for said premises, and 
the defendant executed to hera life lease on the same prem- 
ises. 

“That on May 23d, 1883, the said plaintiff, in accord- 
ance with said settlement, did, of her own free will and 
accord, execute and deliver to defendant a deed to said 
premises, and defendant executed and delivered to plain- 
tiff a life lease of said premises, the consideration of said 
deed being the matters and things heretofore set forth, 
and a ful! settlement of all matters and claims and demands 
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between defendant and plaintiff; that a full and complete 
settlement 8f all matters and controversies was made be- 
tween plaintiff and defendant upon May 28d, 1883. 

* That about May 23d, 1883, plaintiff was married; and 
answer denies all allegations contained in the petition not 
admitted or denied.” 

The reply is a general denial. y 

The plaintiff, in her testimony, after stating that the land 
in question was purchased and paid for with her money and 
that she had lived with her son for several years, testifies as 
follows : 

“He had no property except what he raised on that farm. 
He would haul off the hogs and grain and he kept the 
money, and what I ate and drank was furnished me, 
and that was about all I did have. My husband died 
July 19th, 1882, of a cancer; there was not to exceed 
$5.00 spent for him; I took care of him night and day; 
would get up to lift him, and my son did not; I had to 
take care of him and change him; he would never lift him 
and tend him. In the winter Mr. Carter had a pre-emp- 
tion; I wanted to come up and see something about it, and 
the means, he had six months, and he got the property.” 

Q. Tell us about this deed, the deed that you made to 
the defendant. 

A. In the first place he tried that before his father died. 
He fetched him a deed that he got made out in the fall of 
1881, and I saw Smith’s name on the papers. I accused 
him of having a mortgage on the place, and he said he did 
not. Finally, in 1882, he fetched it along; he asked me 
to sign it and to look at it; I told him I would not do it, 
and I sprang for it and he put it into the stove. There 
was nothing more said about it until 1883. I wanted some 
money. I sold a horse the year before and took a note for 
part and the other I let him have, and J demanded it to go 
east with; he hauled off a couple of loads of hogs and 
fetched me the money and said, ‘‘Now, will you give me 
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a deed to this place?” and I said, “No, sir, I will never 
sign a deed to this place so long as my head is hot.”” He 
said, “I have an injunction against you and.will have you 
arrested in a day or two.” He said “I want you to go to 
Hastings with me to-morrow ;” and in the morning, asked 
me if I was going with him this morning, and I says, “I 
guess not,” and he says the papers are in the officer’s hands 
and he would have them served; that I could not go to 
Illinois ; could not start out of the county; he had an in- 
junction on everything I had and he would have it; he said 
he was going to have the place; had told me before he 
would be damned if he would ever leave the place and he 
was going to have it, he would be damned if he would ever 
leave it. I used to try to get him to go on his homestead 
after he had proved up on it. I cried nearly every night 
till I could not sleep, my health was poor. He said every- 
thing a man could say to a mother; when I was fussing 
with him about the pre-emption he called me a damned 
stinking bitch. 

Q. Whatdid he say to you in reference to your sign- 
ing the deed? 

A. He did not say much of anything, he would sit 
right in front of me. 

Question by the court. When was this deed made? 

A. The 28d day of May, 1883. I was sixty-seven 
years old the 19th of February last. In the spring of 1883, 
when this deed was made, my health was poor; was taken 
sick the October before with a disease that affected my 
nerves and my head ; they call it Bright’s disease. I was 
very poor and sick until after I married Mr. Munson. My 
husband died on May 30th, 1883. About that time my 
mind was wavering; I could not keep my mind at times 
when he would goto talk tome. I would be so sick I could 
not sleep, and cry anddo nothing. It affected my health 
when I would cry; he would have me stop, and say the 
next thing there will be a doctor’s billto pay. At the time 
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of signing the deed he said that I would have to go; that 
the papers were in an officer’s hands and I would be arrested 
if I did not sign them. I was afraid of him for two years. 
The neighbors would come to meand tell me what he would 
say he would do and was going todo. I got into the wagon 
with him and he brought me to town. He said he was 
going to have some one else there in the house, it was too 
lonesome for just bim and me there. I was in fear of him 
all the time. He brought me in that morning. I signed 
the deed at Mr. Work’s office; he was with me when it was 
done; Mr. Work made out the writings and Thomas sat 
right in front of me; we were alone, was but one other man 
in and he went right out again; I was in fear and trem- 
bling ; there was something said, and he says and damned 
and said, well, if it has to be done, it has to be done. 

By the court. What was the consideration of the deed, 
what did you get for it. 

A. I most forget what was in the writing. 

Q. Did you get anything for it? 

A. I was to have one-third the crop (and that life lease) 
that year and so much stock with the kitchen furniture and 
everything of the kind. 

The son, in his testimony, does not deny the essential 
facts stated by the muther. Can a deed thus obtained be 
sustained? 

In Whelan v. Whelan, 3 Cow., 587, Whelan, a man 74 
years of age, owning considerable real estate, the father 
of seven children, and whose wife was sickly and irritable, 
was troubled for several years with dissensions among his 
children about the management of his property, the wife 
taking part with five of the children on one side, against 
the father, and William and John, two of the sons, taking 
part with the father and managing his farm. The hus- 
band and wife separated, and an action being afterwards 
brought against the husband for his wife’s. support, Wil- 
liam told his father that if he had anything to give him he 


JANUARY TERM, 1886. 299 


Munson v. Carter, 


wished to know it, otherwise he would abandon the farm; 
that as his father and mother were acting they would soon 
have little enough for themselves; that thereupon it was 
agreed that the father should execute a deed of the farm to 
the two sons named. The court say (page 573): “The 
question here arises, what induced the appellant at this time 
to divest himself of all his property? The answer is ob- 
vious—his fears that his estate would be swept away for 
debts contracted by his wife. It is scarcely necessary to 
say that the supposition was groundless. His wife had 
been at board 13 weeks. The demand was afterwards set- 
tled for $25. A Summons had issued to collect this small 
debt. This statement is enough to satisfy every mind that 
the appellant was bereft of ordinary understanding. If 
his ignorance and imbecility of mind were so great as to 
entertain such apprehensions for so slight a cause, it is evi- 
dent he would become an easy prey to any designing 
knave who happened to possess his confidence.” The 
court reviews the English cases up to the year 1824, and 
quotes with approval the language of Sir Samuel Romilly 
in Huguenin v. Baseley, 14 Ves., 273, in his reply, that “if 
it (the court) see that any arts or strategems or any undue 
means have been used, if it sees the least speck of imposi- 
tion at the bottom, or that the donor is in such a situation 
with respect to the donee as may naturally give an undue 
influence over him, if there be the least scintilla of fraud, 
this court will and ought to interpose; and by the exer- 
tion of such a jurisdiction they are so far from infringing 
the right of alienation, which is the inseparable incident of 
property, that they act upon the principle of securing the 
full, ample, and uninfluenced enjoyment of it.” The 
deed was canceled. Objection having been made in 
Whelan v. Whelan that the bill did not charge that the 
deed was procured by undue influence, the court say (page 
571): “The bill charges the respondents with fraudulent 
artifices, management, and undue influence in obtaining 
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the deeds. It is, however, sufficient if from an examina- 
tion of the whole bill the facts stated show that the re- 
spondents necessarily had undue influence or control over 
the appellant so that the parties did not treat on equal 
terms. The rule that requires everything essential to the 
appellant’s right to be alleged is then satisfied. His 
equity will then appear and the court may administer the 
relief to which he is entitled.” 

In Taylor v. Taylor, 8 Howard, 188, a young lady just 
of age received a bequest of a large amount of property 
from a deceased uncle. Not long afterwards she wrote a 
letter to her parents in which she stated her belief that the 
bequest was intended for their benefit as well as hers and 
that she wished to dispose of it in accordance with the wish 
of the donor. A deed was thereupon prepared by an 
attorney employed by her parents, and executed by her, 
conveying the whole property to her mother for life, and 
after her death to her children then surviving and her 
heirs. The testimony showed that she had been treated 
with unkindness by her parents and was anxious at the 
time to obtain their consent to a marriage, which they 
withheld until after the execution of the conveyance. 
There was no testimony to show that her uncle intended 
to create a trust. The court held that the case came fully 
within the doctrine of Huguenin v. Baseley, and the con- 
veyance was set aside, not only as to the mother, who had 
procured it, but to those to whom the remainder had been 
conveyed, although they had not procured the making of 
the deed. In McCormick v. Malin, 5 Blackf., 509, a man 
unacquainted with business and of feeble character was in- 
duced to sell a legacy of thirteen thousand dollars for four 
thousand five hundred dollars, by means of the influence 
acquired over him by the purchaser, who took advantage 
of his ignorance of affairs and eagerness to obtain the 
money at once to lead him to believe that the legacy was 
not worth a larger sum in hand and might not be paid for 
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many years. The court held that the transaction must be 
avoided on the ground of undue influence, if not of fraud. 
In Whitehorn v. Hines, 1 Mumford, 557, it was held that 
influence acquired by nursing and taking care of a young 
man of diseased body and enfeebled mind was sufficient to: 
avoid a conveyance of his estate in consideration of a cov- 
enant to maintain and tend him during life, which had 
been imperfectly fulfilled. 

In Slocum v. Marshall, 2 Wash. C. C. R., 397, a 
daughter was induced by her father to convey to him her 
reversionary interest in certain real estate after the expira- 
tion of his life estate as tenant by the curtesy, for the pur- 
pose of enabling him to make title to the property, with 
an understanding that he would hold it and its proceeds, if 
sold, for her benefit. The circumstances repelled the idea 
of fraud or improper motives on the part of the father, but 
there was no doubt the deed had been procured by the ex- 
ercise of parental influence and had proved disadvanta- 
geous to the child, and this was held sufficient to render it 
voidable. 

In Sands v. Sands, 24 Am. Law Reg., 544, a favorite 
son, taking advantage of his mother’s affection, induced her 
to make a conveyance to him of all her estate, upon the 
assurance that the deed was in the nature of a will and 
would not take effect during her life-time. The mother 
was 73 years of age at the time of executing ‘the deed, and 
greatly weakened in body and mind from sickness, so as. 
to be incapable of transacting business. The deed was 
placed among her papers, and upon her recovery she de- 
stroyed it. It was held that the trial court erred in re- 
quiring the mother to execute another deed in place of the 
one destroyed, and in dismissing her cross-bill to have the 
conveyance set aside. To the same effect Kleeman v, Peltzer, 
22 N. W. R., 793. 

The leading case upon the question of undue influence 
and abused confidence is Huguenin v. Baseley, 14 Ves., 273- 
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(2 Leading Cases in Equity and Notes), to which reference 
is made. 

The result of the cases may be summed up, that where 
the coercion is not sufficient to amount to duress, but a so- 
cial, moral, or domestic force is exerted on a party which 
controls the free action of his will and prevents any true 
consent in the making of a contract or the execution of a 
deed, equity may relieve against the same on the ground of 
undue influence even it would not be invalid at law. The 
doctrine of equity upon this subject is very broad, and as 
was said in Smith v. Kay, 7 H. L. Cas., 779, reaches every 
case and grants appropriate relief “where influence is ac- 
quired and abused or where confidence is reposed and be- 
trayed.” 

In the case at bar the testimony shows beyond question 
that the mother was induced to execute the deed in con- 
troversy by the coarse language, threats, bluster, intimida- 
tion, and .persistence of the son, and that it was not her 
voluntary act and deed. 

This was sufficient to justify the court below in setting the 
deed aside. The evidence to establish the contract set up in 
the answer is too vague and indefinite to prove the same, 
and it is unnecessary to discuss that branch of the case. 

So far as this record discloses, there is no excuse for the 
conduct of the defendant in his treatment of his aged 
mother. The property was purchased with her money, 
the result apparently of her industry, and it should be ap- 
plied so far as may be necessary to her support and com- 
fort during her declining years. The respect due from a 
child to parents and the desire to lighten the burdens and 
promote their happiness should be sufficient to prevent an 
unseemly wrangle over the parents’ property or a desire to 
strip them of it while living. It is apparent that justice 
has been done, and the judgment is affirmed. 


JUDQ@MENT AFFIRMED, 


THE other judges concur. 
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JoserH D. HAMILTON, APPELLANT, V. WHITNEY, CLARK 
& Co. ET AL., APPELLEES. 


1. Judgment Lien: ENTRY ON JUDGMENT RECORD. Where a 
transcript of judgment from the county court was filed in the 
district court of the proper county, and the judgment record con- 
tained the names of the judgment debtor and judgment creditor 
arranged alphabetically, the date of the judgment, the amount 
of the same etc., a purchaser of real estate in that county from the 
judgment debtor is chargeable with notice of the judgment lien, 
notwithstanding the judgment may not be entered on the gen. 
eralindex. Jetz v. State Bank, 7 Neb., 165, distinguished. 


2. Appealto Supreme Court: pRacticE. An appellee who 
has taken no steps to have a decree reviewed will] not on the af- 
firmance of the judgment in the supreme court be entitled to- 
any greater relief than was awarded to him in the court below, 
unless his rights are so interwoven with those of the appellant. 
that the court in adjudicating the appellant’s rights must neces- 
sarily grant the appellee additional relief. 


APPEAL from district court of Fillmore county. Heard. 
below before Morris, J. 


Ryan Brothers, for appellant. 
Condgon, Clarkson & Hunt, for appellees. 


MAXWELL, Cu. J. 


This is an action in equity to enjoin the sale of certain. 
real estate upon execution. The plaintiff alleges in his 
petition that he is the owner and in possession of the north 
half of out lot nineteen of the town of Geneva, in Fillmore: 
county; that he purchased said real estate at a public sale 
for taxes due and delinquent from one G. W. Lowry, and ° 
that on November 3d, 1881, said property not being re- 
deemed, he received a tax deed for the same; that on the 3d 
day of October, 1881, said G. W. Lowry and wife made a 
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quit-claim of all their interest in said lot to the plaintiff for 
the consideration of $300; that for a long time prior to 
January 11th, 1878, said Lowry was the owner of said real 
estate, which was vacant, and up to the spring of 1880 was 
worth not to exceed $100 to $150, when said Lowry built 
a house thereon, and moved upon said premises and occu- 
pied the same as a homestead; that on the 11th day of 
January, 1878, the defendants recovered a judgment against 
G. W. Lowry in the county court of Fillmore county, for 
the sum of $283.30 and costs, and on the same day filed a 
transcript of said judgment in the office of the clerk of the 
district court of said county; that in Februrary, 1885, the 
defendants caused an execution to be issued on said judg- 
ment and levied upon said real estate; that a sale of said 
property under said execution would cast a cloud upon the 
plaintiffs title; that no judgment in favor of the defendants 
was ever indexed in any manner whatever, and the plain- 
tiff had no knowledge of such judgment being entered in 
the records of said court; that by reason of the failure to 
index said judgment it was not, and is not, a lien on said 
real estate. There are other allegations to which it is un- 
necessary to refer. 

The defendants filed an answer to which we need not 
call attention. 

On the trial of the cause the court below found the issues 
in favor of the defendants to the extent of $300, and that 
they have a lien on said real estate for that amount. The 
plaintiff appeals. 

The principal ground on which the plaintiff claims re- 
lief is, the failure of the clerk to the enter the judgment on 
the general index. The judgment was indexed, however, 
in the judgment docket, as follows: 
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Sec. 321 of the code requires the clerk of the district 
court to keep at least eight books, viz., the appearance 
docket, the trial docket, the journal, the complete record, 
the execution docket, the fee book, the general index, and 
the judgment record. 

Sec. 822 requires “the clerk to enter on the general in- 
dex the names of the parties to each suit both direct and 
inverse, with the page and book where all proceedings in 
such action may be found. The judgment record shall con- 
tain the judgment debtor and judgment creditor arranged 
alphabetically, the date of the judgment, the amount of the 
same, and the amount of costs, with the page and book 
where the same may be found. Transcripts of judgments 
from justices of the peace or courts of probate filed in the 
district court shall be entered upon such judgment record.” 

In Metz v. State Bank, 7 Neb., 165, neither the general 
index nor the judgment record contained the name of Hall, 
the judgment debtor, consequently Metz who had searched 
the records failed to find the transcript of the judgment in 
favor of the bank against Hall, and purchased and paid 
for the real estate of the debtor. In that case it was held 
that the index was made a part of the record, and that a 
purchaser was not required to search for judgment liens 
further than to examine the proper index; and we adhere 
to that decision. The object of the index is to make the 
contents of the records readily accessible. Why should 
the legislature require one to be made unless it was in- 
tended to be correct, and to show all actions or judgments 
in said court against the owners of real estate. Buchan ». 
Sumner, 2 Barb. Ch.,165. Barney v. McCarty, 15 Iowa, 
510. In this case, however, the judgment record did have 
the names of the judgment debtor and judgment creditor 
correctly indexed, and the plaintiff was chargeable with the 
notice thus, constructively at least, given to him. 

It was plainly intimated in Metz v. Bank, supra, that if 
either the general or judgment index had apprised Metz of 


JANUARY TERM, 1886. 307 


State v. Lawrence. 


‘the existence of the judgment he would have been charge- 
able with notice, and that rule will be applied in this 
case. But there is testimony tending to show that the 
plaintiff had actual notice of the existence of the liens. It 
appears that he was county judge when the judgment was 
rendered, and personally prepared and filed the transcript 
in the district court, therefore upon any view of the case 
he is chargeable with notice. 

2d. Objection is made by the appellees to the limita- 
tion in'the decree to $300, it being claimed that more than 
$400 is due on the judgment, but the defendants did not 
appeal and are not now in this court complaining. They 
are not entitled to any greater relief, therefore, than was 
awarded to them by the court below. An attempt was made 
by the plaintiff to claim that the premises were the home- 
stead of Lowry and therefore exempt from forced sale, but 
the proof fails to sustain the claim. It is apparent that 
there is no error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Tue State or NEBRASKA V. Peter J. LAWRENCE. 


1. Incest: INDICTMENT. Anindictment for incest contains two 
counts. The first charging the crime to have been committed on 
the first day of April, 1884. The second on the first day of 
April, 1882, and on divers other days and times between that date 
and the first day of April, 1884. On motion of the defense the 
district court required the district attorney to elect upon which 
count he would proceed to trial. Held, No error, being two 
distinct offenses, 


EVIDENCE. Inan indictment against a father 
for incest with his daughter, under section 204 of the criminal 
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code, it is not necessary in order to a conviction that the testi-- 
mony should show that the father and daughter cohabited to~ 
gether as husband and wife, nor that it should appear that 
he held her out and treated her to others as his wife, nor that he 
was not living and cohabiting with his wife. If it is shown 
that the father and daughter lived together in the same family 
and house, and that he for any considerable length of time, and 
as @ custom, rudely and licentiously had sexual intercourse with 
her in her room in the house, for that purpose asserting his au-~ 
thority as her parent, it will be sufficient to sustain a convic- 
tion. 


BILL OF EXCEPTIONS from Platte county, Post, J., pre- 
siding, filed by district attorney under the provisions of sec- 
tion 515, criminal code. 


William Marshall, District Attorney, for the state. 


McAllister Brothers and McFarland & Cowdry, contra. 


REEsg, J. 


The defendant was indicted under section 204 of the 
criminal code for the crime of incest. The indictment con- 
tained two counts. The first count charged the crime to. 
have been committed on the first day of April, 1884. The 
second alleges the date of cohabitation to be on the Ist 
day of April, 1882, and on divers other days and times be- 
tween that day and the first day of April, 1884. 

On the trial the court, on motion of the defendant, re- 
quired the prosecutor to elect as to which count of the in- 
dictment he would proceed upon. This ruling was excepted 
to and is assigned as error by the district attorney. 

At the close of the evidence on the part of the prosecu- 
tion a motion was made by the defendant to dismiss the 
case for the reason that the evidence did not sustain the 
charge as made in the indictment. This motion was sus- 
tained by the court and the cause dismissed without a ver- 
dict. To this the district attorney also excepted, and now 
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brings the case into this court on error under the provis- 
ions of section 515 e¢ seg. of the criminal code. 

- We think it is quite true as claimed by plaintiff in 
error that the first count in the indictment contains suffi- 
cieut to charge a crime under the section above alluded to, 
for, as said in Desty’s Am. Crim. Law, sec. 88b, “if the 
parties for a single day live together in adulterous inter- 
course, intending its continuance, the offense is complete.” 
It is equally true that the second count charges a crime, 
for the offense is a continuing one and may be laid with a 
continuendo. State v. Way, 5 Neb., 2838. 

The objection to this indictment is, that the date fixed 
by the first count, to-wit, the first day of April, 1884, is 
not included in the time stated in the second count, to-wit, 
on the first day of April, 1882, and on divers other days 
and times between that date and the first day of April, 
1884; thus excluding the last date. It cannot, therefore, 
be said that these two counts charge the same offense, but 
in different forms to meet the evidence, which is permissi- 
ble in criminal practice (1 Bishop on Criminal Procedure, 
§ 420), but the dates being different, and the first count 
not being included in the second, as to time, it may besaid 
that each count charges separate aud distinct felonies which 
should not be joined in the same indictment, and for that 
reason we cannot say the court erred in compelling the 
election. Especially is this true since it is a matter largely 
within the discretion of the trial court. Id., § 454, and 
cases cited in note. Bailey v. The State, 40. S., 440, 
Moore’s (Ills.) Crim. Law, § 800, and cases there cited, 

The remaining question is one of much more importance 
and in which, to the mind of the writer, there is much diffi- 
culty. It is a fundamental rule for the construction of 
statutes that the several parts of the law should be so con- 
strued as to give effect to the legislative intent, and to give 
some force and effect to every section and part of the law. 
With this rule before us we must adopt the views of plain- 
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tiff in error as to the construction of the section of the 
criminal law referred to, or ignore it entirely as an un- 
meaning section. We quote sections 202, 208, and 204 of 
the criminal code: 

“Sec. 202. Marriages between parents and children, 
including grandparents and grandchildren of every degree, 
between brothers and sisters of the half as well as the 
whole blood, and between uncles and nieces, aunts and 
nephews, are declared to be incestuous and absolutely void. 
This section shall extend to illegitimate as well as legiti- 
mate children and relations. ; 

“Sec. 203. Persons within the degrees of consanguinity 
within which marriages are declared by the preceding sec- 
tion to be incestuous and void, who shall intermarry with 
each other, or who shall commit adultery or fornication 
with each other, or who shall lewdly and lascivously co- 
habit with each other, shall be liable to indictment, and 
upon conviction be punished by imprisonment in the peni- 
tentiary not exceeding ten years. 

“Sec, 204. Ifa father shall rudely and licentiously 
cohabit with his own daughter, the father shall, on convic- 
tion, be punished by confinement in the penitentiary for a 
term not exceeding twenty years.” 

The evidence introduced on the trial, together with: the 
motion of defendant to dismiss the case and the ruling of 
the court, are thus stated in the abstract: 

“The prosecution gave in evidence the testimony of 
Cornelia Davis as follows: 

“On the 31st of March, 1885, my name was Cornelia 
Davis. I was a married lady at that time. My name be- 
fore marriage was Cornelia Lawrence. My age is 19 
years. J am acquainted with Peter J. Lawrence, the de- 
fendant. He is my father. I have lived in this state 
four years, with my father most of the time, as his daugh- 
ter and member of the family. He always claimed me for 
his daughier.’ 
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_ “Here at this stage of the case the defendant asks that 
the prosecution elect upon which of the two counts in the 
indictment he will prosecute. The motion was sustained 
by the court, and the district attorney excepts. 

«Between the Ist day of April, 1882, and the Ist day 
of April, 1884, I was living in this state at my father’s 
house. My father was living there at the same time, to- 
gether in one family, in Platte county, and state of Ne- 
braska. My father was a married man, living with his 
wife, and she with him, and I was his daughter living 
there at home, as daughters live with their parents. My 
father and mother occupied one room and I another room. 
Between April 1st, 1882, and April 1st, 1884, my father 
did something improper to me—the same as to his wife. 
During that period my father had sexual intercourse with 
me—sometimes two or three times a week and sometimes 
not for a month or two, and this continued in that way 
throughout this period between the first day of April, 
1882, and the first day of April, 1884, at his own house 
in Platte county, Nebraska. This sexual] intercourse took 
place sometimes one time of day and sometimes another, 
sometimes on the bed and sometimes on the floor. The 
way this sexual intercourse came about he told me I 
should do it, and he should do as he had a mind to do 
with me. He said I was his child and the law gave 
him the right to do as he pleased with me. He said 
it was nobody’s business but his own. He said other 
men did the same, but their girls didn’t tell of it and 
that I shouldn’t. He would swear at me and said I 
shouldn’t tell of it.’ 

“ CROSS-EXAMINATION. 

“¢T don’t think there was any time between the 1st day 
of April, 1882 and 1884, in which my father and mother 
were not living and cohabiting together in the same house. 
I was simply living at home because that was my home 
and with my father and step-mother. I hada room to sleep 
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in. I worked around the house the same as I always did. 
My room was just across the hall from my father’s and 
mother’s room. My step-mother was there most of the 
while. My father held her out to the community as his 
wife and treated her as his wife. They slept together in 
the same bed.’ 

“The district attorney announces that the further evi- 
dence in this case will be cumulative. The state and de- 
fendant both rest. 

“The defendant moves to dismiss the case for the 
reason that the facts in evidence do not sustain the offense 
charged in the indictment. 

“The motion is sustained and the district attorney ex- 
cepts. 

“ And thereupon the court rendered the following judg- 
ment: ‘ And the trial proceeded, and the jury having heard 
the evidence on the part of the prosecution, the defendant 
thereupon moves the court to dismiss this case on the 
ground that the facts given in evidence by the prosecution 
do not sustain the offense charged in the indictment, and 
the court being fully advised in the premises doth on con- 
sideration thereof sustain the same, to which ruling of the 
court the district attorney excepts and gives notice that he 
will file in the supreme court a bill of exceptions in this 
case, and thereupon it is ordered that this case be and the 
same is hereby dismissed.’” 

By the foregoing it will be seen that while the witness 
and daughter resided with the defendant it was not in any 
other capacity, so far as outward manifestations and repre- 
sentations were concerned, than as a member of his family, 
and not as his wife, he having a wife residing with him at 
that time. 

The contention of the defendant is, that the meaning of 
the word “cohabit,” in section 204, is that of living to- 
gether as husband and wife, and to this view the district 
court gave ity adherence in deciding the motion to dis- 
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miss. A number of cases are cited, and such cases are 
numerous wherein it is so held by very respectable courts 
under the facts and circumstances before them. And in- 
deed we think that the great majority of courts and text 
writers have so held; and we think when the word is 
used in ‘its strict, legal sense that is its proper definition, 
and such has been the holding of this court. The State v. 
Way, 5 Neb., 283. In support of this general definition 
the following cases may be cited: Calef v. Calef, 54 Me., 
365. Galor v. McHenry, 15 Ind., 383. Sullivan v. The 
State, 32 Ark., 190. Miner v. The People, 58 Ills., 60. 

But it is insisted by plaintiff in error that this meaning 
cannot be applied to the word in the sense in which it is 
used in section 204, as by the use of this meaning the sec- 
tion is rendered wholly nugatory, as section 203 includes 
all that would be included in both sections. It is further 
insisted that every definition given by the cases above cited 
are applicable to section 203, and therefore give no light in 
the construction of 204. 

It must first be observed that in the definition of the 
word as furnished by the decisions cited and as used in 
section 203, the act of cohabitation or “living together as 
husband and wife” involves the act of both parties to the 
incestuous intercourse. If they “lewdly and lasciviously 
cohabit with each other,” is the language of the section. 
The cohabitation must be lewd and lascivious upon the 
part of both. The term lewd as used in the section above 
referred to is defined by Webster as “‘given to the unlaw- 
* ful indulgence of lust, dissolute, lustful, filthy, proceeding 
from unlawful lust as lewd actions.” Lewdly, “ with the 
unlawful indulgeuce of lust; Justfully.” Lascivious is de- 
fined by the same author as, “loose; wanton, lewd, lustful, 
as lascivious desires; lascivious eyes; tending to produce 
voluptuous or lewd emotions.” Lasciviously, “in a lasciv. 
ious manner, loosely, wantonly, lewdly.” 

The provisions of section 204 are limited to the acts of 
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but one—the father. It is provided that if he shall ‘rudely 
and licentiously cohabit with his own daughter” he shall 
be punished in the manner pointed ont inthe section. The 
word “rudely ” is also defined, as applicable to this section, 
as “in a rude manner, coarsely, * * unceivilly, vio- 
lently.” Liicentiously, ‘‘in a licentious manner, freely, 
loosely, dissolutely.” 

From a comparison of the qualifying words used in these 
sections but little light can be obtained, and but little dis- 
tinction can be drawn except as to the word “rudely,” 
which occurs in section 204, the definition of which in the 
sense used must be, coarsely, uncivilly, violently. 

The word “cohabit” is given two definitions, both of 
which we will notice. Ist, “To dwell with, to inhabit, or 
reside in company, or in the same place or country.” 2d, 
“To dwell or live together as man and wife.” It is from 
the Latin word cohabitare, co, for con (with,) and habitare, 
to dwell. In Zells’ Encyclopedia and Dictionary it is de- 
fined as, ‘‘to dwell or live together; to dwell with or live 
live together; to inhabit and abide in company in the same 
place. 2d, To live together as husband and wife, though 
not legally married.” 

As we have seen, the second or last definition given to 
this word by the authors above quoted is the sense in which 
it is generally used when the strict legal meaning is applied. 
As in Bouvier’s Law Dictionary it is defined thus: “To live 
in the same house, claiming to be married.” But he adds, 
“the word does not include in its signification necessarily 
the occupying thesame bed. 1 Hagg. Cons., 144; 4 Paige, 
ch. 425; though the word is popularly, and sometimes in 
statutes, used in the latter sense. 20 Mo., 210; Bish. Marr. 
and Div.,§ 506n. To live together in the same house. Used 
with reference to the relation of the parties to each other as 
husband and wife or otherwise. Used of sisters or other 
members of the same family, or of persons not of the same 
family occupying the same house. 2 Vern., ch. 323; Bish. 
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Marr. and Div., 506n.” But, as before stated, if we apply 
the strict legal meaning to the word in both sections, it 
must be apparent that section 204 was enacted to no pur- 
pose whatever, as it must be conceded that the same crime, 
so far as the father is concerned, would be described in each 
section, and the lighter punishment (that provided in sec- 
tion 203) would have to be applied. To the mind of the 
writer it is quite clear that the legislature intended to reach 
two classes or kinds of cases. By section 203, where the 
parties were equally guilty, where they cohabited with 
each other in the sense and under the circumstances herein- 
before stated. By the succeeding section, where the father 
and daughter lived together in the same house and family, 
and where the father rudely (coarsely, uncivilly, violently) 
and licentiously (loosely, dissolutely) cohabits with the 
daughter. Or in other words where the cohabitation or 
dwelling on the part of the father is characterized by the 
condition suggested by the qualifying words. Or where 
by the exercise of the parental authority with which he is 
clothed by law and social life he compels her to submit to 
his amorous embraces, and thus prostitutes her life to the 
satisfaction of his beastly desires. Within the meaning of 
this section, if the father of two daughters, if his wife be 
dead or they be separated, should live—dweil—with them 
in the same house, and should compel both to cohabit with 
him in the sense of submitting to his passions, although he 
could not hold them out to the world as wives, there being 
two, yet would he be any the less guilty by the fact of there 
being two? Most certainly not. 

If the section under consideration was not intended to 
apply to cases like the one at bar, we are driven not only 
to the conclusion that the law-maker had no purpose in 
view in enacting it, but that there is no law providing a 
punishment for such cases, ; 

In Delany v. The People, 10 Mich., 241, under a stat- 
ute which made it a crime for “any man and woman, not 
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being married to each other,” to “ lewdly and _lasciviously 
associate and cohabit together,” it was held that the offense 
was a joint one, of which both parties must be guilty or 
neither, and that both must be joined as defendants, and 
that an information charging the man alone could not be 
sustained. The same was held in a case of incest in Indi- 
ana. Baumer v. The State, 49 Ind., 544. See also The 
State v. Byron, 20 Mo., 210. The application of this rule 
to this case if prosecuted under section 203 would render a 
conviction impossible. 

We have been unable to find a similar statute in any state, 
save in Illinois, which is identical with section 204, and 
and from which 204 has been copied. It has existed in that 
state for more than forty years, but has not received a con- 
struction by the supreme court of that state with reference 
to the question presented here. By giving it the construc- 
tion here given effect will be given to it, and we think such 
construction should be given—can conceive of no reason 
why it should not be, and therefore hold that the district 
court should have submitted the case to the jury upon the 
testimony. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Tue STATE or NesrRaskaA v. Nerson D. Hurps. 


1. Sale of Mortgaged Chattels: inpictmMENT. Section nine 
of chapter twelve of the Compiled Statutes provides: ‘‘ That 
any person who, after having conveyed any article of personal 
property to another by mortgage, shall, during the existence of 
the lien or title created by such mortgage, sell, transfer, or in 
any manner dispose of said personal property, or any part thereof, 
80 mortgaged, to any persons or body corporate, without first 
procuring the consent of the mortgagee of the property to such 
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sale, transfer, or disposal, shall be deemed guilty of a felony, and 
on conviction thereof shall be imprisoned in the penitentiary 
for a term not exceeding ten years, and be fined in a sum not 
exceeding one thousand dollars.’’ Held, That under the statute 
it is not necessary that the indictment should allege that the act 
was done with the intent to defraud. 


2. Constitutional Law. When the title to an act contains but 
one subject which is the principal or leading part of the act, and 
another subject is included in the act but not mentioned in the 
title, the title and subject matter therein contained which is in- 
cluded in the act will be sustained, while that part of the act 
not mentioned in the title will be held invalid, if it is apparent 
that the second was not an inducement to the legislature to 
pass the first, so that for the second part it would not have 
passed the act. 


BILL oF EXCEPTIONS from Dodge county, Post, J., pre- 
siding ; filed by the district attorney under the provisions 
of sec. 515, criminal code. 


Wiliam Marshall, District Attorney, for the state. 
F. Dolezal, contra. 


REESE, J. 


This is a proceeding in error by the district attorney of 
the fourth judicial district under the provisions of section 
514 et seg., of the. criminal code, for the purpose of having 
the law of the case determined by this court. 

The defendant was indicted for selling mortgaged per- 
sonal property, The charging part of the indictment, after 
reciting the execution of the mortgage, is, that the defend- 
ant, “ during the existence of the lien created by said mort- 
gage, did unlawfully, fraudulently and feloniously, and 
without the consent of the said Seymour, Sabin & Co., the 
mortgagee, sell and transfer the said described personal 
property, to-wit, said gray horse, to George C. Land for the 
sum of $130.00.” To this indictment the defendant de- 
murred, his demurrer was sustained and the case dismissed. 
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The question presented by this record is, does this in-. 
dictment charge the commission of a crime, there being no 
allegation that the sale of the mortgaged property was 
made with an intent to defraud. 

Section nine of chapter twelve of the Compiled Statutes, 
under which this indictment was drawn, isas follows: “That 
any person who, after having conveyed any article of per- 
sonal property to another by mortgage, shall, during the ex- 
istence of the lien or title created by such mortgage, sell, 
transfer, or in any manner dispose of the said personal 
property, or any part thereof so mortgaged, to any person 
or body corporate, without first procuring the consent of 
the mortgagee of the property to such sale, transfer, or dis- 
posal * * * * shall be deemed guilty of a felony, 
and on conviction thereof shall be imprisoned in the peni- 
tentiary fora term not exceeding ten years and be fined in 
a sum not exceeding one thousand dollars.” 

It will be seen that the statute above quoted contains all 
the elements of the crime or act for the punishment of 
which it is sought to provide. The offense is purely stat- 
utory, having norelation to the common law. Like many 
other statutory crimes the criminality is made to consist in 
the acts themselves which are declared criminal, and not 
in the intent with which the criminal act is performed. It 
is quite probable, and we think the law isin this as in 
other cases, that the act must be accompanied by a criminal 
purpose or intent in order to render an accused liable to 
be punished for an infraction of the statute, but that is 
not the question here. The inquiry is, should this spe- 
cific intent be alleged? It has been held in some cases 
and is, perhaps, the rule, that while the intent with 
which an act made criminal by statute is not directly men- 
tioned in the act, asa necessary ingredient of the crime, yet 
by a fair construction of the language it is apparent that 
the intent or purpose was in its spirit, and a necessary part 
of it, such intent must be alleged. Such a case is Gabe v. 
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The State, 1 Eng.,519(Ark.) Thestatute madeit criminal 
for any person to ‘fraudulently keep in possession or con- 
ceal any fictitious instrument, purporting to be a bank 
bill,” etc. It was held that the essence of the offense con- 
sisted in keeping the fictitious instrument in possession with 
the intent to pass it as good, and therefore the intent should 
be alleged. A moment’s study of the act would seem to 
satisfy the mind that such must be the case. No possible 
evil could result from the simple possession of such in- 
strument. It would invade the rights of none. Therefore 
the purpose to use them “ fraudulently ” should be alleged. 
So again in Harrington v. The State, 54 Miss., 490. The 
statute made it a crime for “any clerk of any court, or 
public officer, or any other person,” to “ wittingly make 
any false entry, or erase any word, or letter, or change any 
record belonging to any court or public officer, whether in 
his keeping or not.” The indictment charged that the de- 
fendant changed certain figures in a record book belonging 
to the records of the treasurer’s office of Colfax county, 
being the numbers of certain registered warrants. Jt was 
held that the indictment should allege that the change 
was made for the purpose of injuring or benefiting some 
one. Thespirit of the statute being shown by the provis- 
ion in the same act, that in addition to the punishment for 
the crime the falsifier should be liable for all damages in 
an action brought by the party aggrieved. It was evident 
from the act itself that it was not the purpose of the legis- 
lature to punish a clerk or officer for the correction of a 
clerical mistake in the records as was the case there. In 
that case the court says: “Though as a general rule it ig 
sufficient to charge a statutory offense in the words of the 
statute, yet this rule does not apply where there are in the 
language of the statute no sufficient words to define any 
offense.” It is apparent that this exception has no appli- 
cation to the case at bar. 

In Commonwealth v. Slack, 19 Pick., 304, the statute 
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under which the defendant was indicted made it criminal 
for any person not authorized by the board of health to 
knowingly or willfully dig up, remove, or convey away, 
or to assist in digging up, removing, or conveying away 
any human body or the remains thereof. The indictment 
charged the defendant with unlawfully, feloniously, etc., 
removing and carrying away from the town of Westhamp- 
ton the dead body of one Ibwok Miller, deceased, the de- 
fendant not being authorized by the board of health to do 
so, etc. The court held that the clear purpose and object 
of the statute was to protect dead bodies from violation for 
the purposes of dissection, and that it was necessary that the 
indictment should allege that purpose or intent on the part 
of the defendant. 

The People v. Wilber, 4 Parker’s Criminal Reports, 19, 
is cited by defendant in error as holding that the intent to 
defraud should be specifically alleged, and such is the hold- 
ing in that case. The act under which the defendant 
was indicted was for the protection of gas light companies 
as expressed in the title. It was enacted “that any person 
who, with intent to injure or defraud any gas company * 
* * * shall make or cause to be made any pipe, tube, 
or other instrument, or contrivance, or connect the same, 
or cause it to be connected, with any main service pipe, 
or other pipe, for conducting or supplying illuminating 
gas, in such manner as to connect with and be calcula- 
ted to supply illuminating gasto any burner * * * * 
by which illuminating gas is consumed,” without passing 
through a meter, ete., should be guilty of a misdemeanor. 
It will be observed that the “intent to injure or defraud ” 
is made by the statute one of the essential elements of the 
crime, and is used in the act as one of the criminal acts or 
conditions which must exist or the act will not be charac- 
terized as criminal. In such case the intent to defraud 
being made by the statute a part of the offense it should, 
by all rules of criminal pleading, be so alleged. But the 
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clear distinction between that act and the one under consid- 
eration in this case, upon this point, prevents the case cited 
from becoming authority here. Zhe State v. Jackson, 39 
Conn., 229, also cited by the defendant in error, is a case 
where the defendant was prosecuted under the follow- 
ing statute: ‘ Every person who shall hire any horse 
and shal] willfully make any false statement relative to 
the distance, time, place, or manner of using the same, 
with intent to defraud, shall be punished,” etc. It was 
held that an indictment which described the offense in 
the general language of the statute, without alleging what 
the misrepresentations were, to whom made, ete., was in- 
sufficient, the court saying that the case was “analogous 
to those of misrepresentations which arise under the statute 
in relation to the obtaining of goods by false pretense.” 
While the offense was created by statute, yet it was so 
created in general terms, and no words descriptive of the 
offense were used. The rule there declared has no applica- 
tion to this case. 

As we have seen, the act under consideration contains all 
the elements which the legislature saw fit to require should 
exist to constitute the crime. A mortgage must have 
been made conveying the property. The act which is de- 
clared to be criminal must occur during the existence of 
the lien or title created by the mortgage, then if under 
these conditions the mortgagor sells or transfers the prop- 
erty without the consent of the mortgagee (with the crim- 
inal mind), the crime is complete. The act must be 
accompanied by an intent to do wrong (1 Bishop Crim. 
Law, § 287), but it is not necessary to allege this intent. 

In sec. 611, vol. 1, Bishop’s Criminal Procedure, in 
discussing the subject of indictments under statutes defining 
the offense, it is said: ‘‘ To statutes of this sort the doctrines 
which require the indictment to set out the name of the 
defendant, the place, the time, the identifying particulars, 
and all] other like things, apply precisely as to the common 

21 
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jaw. Where a statute defines the offense which it creates it is 
ordinarily adequate, while nothing less will in any instance 
suffice to charge the defendant with all the acts within the 
statutory definition, substantially in the words of the stat- 
ute, without further expansion.”” The same author, at sec- 
tion 521, quoting from Starkie on Criminal Pleading, says: 
“To render a party criminally responsible a vicious will 
must concur with a wrongful act. But though it be uni- 
versally true that a man cannot become a criminal unless 
his mind be at fault it is not so general a rule that the 
guilty intention must be averred upon the face of the in- 
dictment.” The author then adds, “for in a large part of 
the crimes the vicious will appears prima facie in the act 
itself, hence to allege simply the act makes the required 
prima facie case, and any non-concurrence of the will 
therein is matter of defense. But where an intent other 
than what arises out of the act as alleged is an element in 
the crime, as where a particular intent is descriptive of it, 
this must appear in the indictment.” 

The well-settled rule scems to be that if the offense con- 
sists in doing an unlawful or criminal act the evil inten- 
tion will be presumed and need not be alleged. The 
intent is nothing more than the result which the law 
draws from the act, and requires no proof beyond that 
which the act itself implies. Com. v. Hersey, 2 Allen, 
180, and cases there cited. To this point also see Phillips 
v. The State, 17 Georgia, 461. In that case the provis- 
ions of the statutes were as follows: ‘Any person who 
shal] draw or make a bill of exchange, due bill, or prom- 
issory note, or indorse or accept the same in a fictitious 
name, shall be guilty of forgery, and on conviction shall be 
punished,” etc. The court say: “It is clear that under the 
law the offense is complete, provided it is made satisfac- 
torily to appear, from the evidence, that the note was 
drawn and delivered in a fictitious name. Under the first 
section of this same head of the code the general offense of 
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forgery is defined; and there it is made necessary to allege 
in the indictment, aud consequently to prove on the trial, 
the intent to defraud. But in the particular species of 
forgery for which the defendant is prosecuted, as will be 
seen from the statute, no such requirement is made. The 
court is bound to presume this omission was intentional, 
The jaw makes the act the erime, and infers a criminal in- 
tent from the act itself.” See also McNamee v. The Peo- 
ple, 31 Mich., 478. We therefore hold that the statute 
in question contains all the elements which the legislature 
in enacting it intended should constitute the offense, and 
that an indictment which substantially follows its language 
is sutticient. 

It is insisted that the act of the legislature by which the 
section under consideration was passed is unconstitutional. 
This contention is founded upon the clause of the constitu- 
tion of this state (art. 3, sec. 2), which provides that, “No 
bill shall contain more than one subject and the same shall 
be clearly expressed in its title.” It is said that the act 
contains two subjects, and the decision of this court in 
Ex parte Thomason, 16 Neb., 238, is cited to sustain this 
view. It is true a part of the act was held void as not 
within the title, but it does not therefore follow that the 
whole act was void. The question here presented was, we 
think; settled in The State v. Lancaster County, 17 Neb., 
85. In that case the present Chief Justice, MAXWELL, in 
writing the opinion of the court, said: ‘The rule is well 
settled that where the title to an act actually indicates and 
the act itself actually includes two distinct objects where 
the constitution declares it shall embrace but one, the 
whole act must be treated as void from the manifest impos- 
sibility of choosing between the two and holding the act 
valid as to one and void as to the other,” citing Cooley’s 
Const. Lim., 147. “ But this rule,” he says, ‘will apply 
only in those cases.where it is impossible from the inspec- 
tion of the act itself to determine which act, or rather 
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which part of the act is void and which valid. Where 
this can be done the rule does not apply unless it shall ap- 
pear that the invalid portion was designed as an induce- 
ment to pass the valid, so that the whole taken together 
will warrant the belief that the legislature would not have 
passed the valid part alone.” The portion of the act held 
invalid was not included in the title, and was held void, 
but this did not affect the remaining portion. The title 
referred alone to the fraudulent transfer, and not the re- 
moval of property. The act as it now stands in section 
nine in chapter 12 of the Compilcd Statutes of 1885, is 
valid and must be so held. 

It follows that the demurrer should have been over- 
ruled. 


JUDGMENT ACCORDINGLY. 


> 


THE other judges concur. 


Juuius E. THoMAS ET AL., PLAINTIFFS IN ERROR, V. 
ELLEN HINKLEY, DEFENDANT IN ERROR. 


1. Liquors: BOND OF SELLER. A liquor dealer’s bond with sure-~ 
ties, was given to the village of Hebron, instead of the state of 
Nebraska. Held, That such bond was not therefore invalid; and 
that a wife may maintain an action thereon for loss of means of 
support caused by intoxicating liquors sold to her husband. 
Huffman v. Koppelkom,8 Neb., 344, followed. Sexson v. Kelley, 3 
Id., 104, distinguished. 


2. The bond is for tbe use of any person who may 
be injured by the sale or giving away of intoxicating liquors by 
the person licensed or his agent, and the obligee is not neces- 
sarily nor usually the party interested. 

3. APPROVAL. Where the bond of a liquor dealer 


is filed with the clerk and retained by him, and the principal in 
the bond then engages in the sale of intoxicating liquors, the 
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sureties cannot plead as a defense to the bond that no formal ap- 
proval was endorsed on such bond. 


4. The recital in a bond signed by the principal 
and sureties that ‘‘a license to sell malt, spirtuous, and vinous 
liquors as provided by Jaw, was issued to the principal’? is suffi- 
cient prima facie as against them to show the issuing of license. 

5. : LIABILITY OF SURETY. Where the same surety 


signs ‘the bonds of two or more dealers he will be Jiable on each, 
and the validity of such bonds will] not be affected. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


O. H. & A. R. Scott, for plaintiffs in error, cited: Sex~ 
son v. Kelley, 8 Neb., 105. State v. Andrews, 11 Neb., 
623. i 


Mason & Whedon and Manford Savage, for defendant 
in error, cited: Horn v. Whittier, 6 N. H., 88.  Gover- 
nor v. Allen, 8 Humph.,176. Thomas v. White, 12 Mass., 
369. 


MaxweE 1, Cu. J. 


The defendant in error recovered a judgment against A. 
Miller for the sum of $900 and costs, for loss of means of 
support, caused by the death of her husband from intoxi- 
cating liquor furnished by Miller. Being unable to col- 
lect the judgment from Miller she brought this action 
against the plaintiffs in error, who were bondsmen of said 
Miller, and recovered judgment against them. The bond 
is as follows: 

“BOND ON LICENSE TO SELL LIQUORS. 
“STATE OF NEBRASKA, 

THAYER County, } . 

‘Know all men by these presents: 

“That Amos Miller, as principal, and Julius E. Thomas 
and Louis Harp, and George M. Church, D. J. Nebergall, 


¢ 


326 SUPREME COURT OF NEBRASKA, 


Thomas vy. Hinkley. 


——~ 


Wn. H. Stewart, and Alfred Norbe, as sureties, are held 
and firmly bound unto the village of Hebron, state of 
Nebraska, in the penal sum of five thousand dollars, good 
and lawful money of the United States, for which payment 
well and truly to be made, we bind ourselves, our heirs 
and assigns, jointly and severally by these presents. The 
conditions of the above obligations are such, that whereas 
the board of trustees of the village of Hebron, in Thayer 
county, Nebraska, have granted unto the above bounden 
Amos Miller a license to sell malt, spirituous, and vinous 
liquors, as provided by law. Said liquors to be sold in the 
building situated on lot six,.block ten, of the town of He- 
bron, in said county, and said license to continue in force 
from the 20th day of October, a.p. 1881, until the 20th 
day of April, 1882 (or during the pleasure of said board). 
‘Now if the above bouuden Amos Miller shal] not, dur- 
ing the continuance of said permit, violate any of the pro- 
visions of an act to regulate the license and sale of malt, 
spirituous, and vinous liquors, etc., etc., passed by the legis- 
lature of the state of Nebraska, and duly approved by the 
governor thereof, and to take effect June Ist, 1881, and all 
acts and parts of act supplemental thereto, and shall pay 
al] damages, fines, and forfeitures, which may be adjudged 
against him under the provisions of the statutes of the state 
of Nebraska, then in such case the above obligations to be 
void, otherwise to remain in full force and effect. 
“Signed and sealed this tenth day of October, a. D. 1881. 
“Amos MILLER, [L. s.] 
*Jutius E, Tuomas, [1.s.] 
“D. J. Nesercay, [L. s.] 
“Louis Harp, [L. S.J 
“‘GEorGE M. Cuvrcu, [1. 8.] 
‘¢ ALFRED NorBan, 
“Ww. H. Srewart, 
“Signed, sealed and delivered in presence of E.S. Knight. 
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“Srare or NEBRASKA, ag 
THavER County. : 


“Alfred Norbe, representing $100, Julius E. Thomas, 
representing $500, Louis Harp, representing (personal prop- 
erty) $1,200, George M. Church, representing $1,000, D. 
J. Nebergall, representing $1,000, Wm. H. Stewart, repre- 
senting $1,200, being first duly sworn, depose and say (each 
for himself), that he is a resident householder and free- 
holder of the county of Thayer, in said state, that he is 
surety in the foregoing bond, that he is worth in real es- 
tate therein the sum set opposite his name above, and that 
said sum is beyond the amount of his debts, and that he 
has property liable to execution in the state of Nebraska, 
equal to the amount so mentioned. 

“A, NorBe 

“E. THoMAs, [L. s.] . 
“Louis Harp, [L. s.] 
“GEORGE M. CuurcH, [L. 8.] 
“D. J. NEBERGALL, [L. 8.] 
“Wm. H.Srewart, [L.s.] 

‘¢Subscribed in my presence and sworn to this 10th day 
of October, A.D. 1881. 

[SEAL. ] “EK. 8. Kyieut, 
“ Notary Public.” 


Indorsed on bond: “ Filed in the office of the village 
clerk of Hebron, Nebraska, October 19th, a.p. 1881.” 


’ The principal ground upon which a reversal is sought is 
because the bond is invalid by reason of the village of 
Hebron being the obligee instead of the state of Nebraska, 
as required by thestatute, and Sexson v. Kelley, 3 Nebraska, 
104, is cited to sustain that position. 

In Sexson v. Kelley the ‘bond was made payable to the 
city of Lincolu, and contained no provision for the pay~ 
ment of damages which might be adjudged against the 
licensed parties. The wife of Sexson brought an action 
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against the obligors in the bond to recover damages which 
she had sustained by reason of the sale of liquors to her 
husband. The defendants demurred to the petition on the 
ground that it did not state a cause of action, and the de- 
murrer was sustained. In the decision of the case it is 
said the bond was a pullity. The question properly arose 
upon the condition which did not include damages, and 
therefore as the plaintiff’s action was to recover damages 
the surety could not be bound beyond the terms of his con- 
tract, and there could be no liability on the bond. This 
was the particular point urged on the argument and raised 
by the demurrer. Judge Gantt in writing the opinion 
discusses the question of the obligee. 

The writer entertains great respect for that able and 
impartial judge to whose learning, research, and industry 
this state is greatly indebted. But the question was not 
properly before the court, and the decision on that point 
can scarcely be considered an authority. How far the 
obligors in a bond can insist on an objection of this kind 
after a breach of the conditions of the instrument we need 
not now determine. The syllabus*was not prepared by 
the court at that time, and the exact po-uts decided could 
not therefore in all cases be clearly expressed. 

In Huffman v. Koppelkom, 8 Neb., 344, the official 
bond of the sheriff was given to the state and not to the 
county, as required by the statute, but the court held that 
the irregularity in nowise affected the iiability of the sheriff 
or his sureties in an action thereon for damage occasioned 
by official misconduct. It is said (page 847): “The obligee 
in an official bond is not necessarily nor usually the party 
interested therein in actions upon it. The bond being 
really for the use and benefit of whomsoever is injured in 
consequence of the unfaithful performance of the duty of 
the officer, the obligee is really bat a nominal party. And 
whatever may be the name of this nominal party the action 
under our practice must be in the name of the real party 
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in interest, although not named in the bond. This in our 
view states the law correctly. While the statute requires 
the bond to be payable to the state of Nebraska, yet it 
provides that it “may be sued upon for the use of any 
person, or his legal representatives, who may be injured 
by reason of the selling or giving away any intoxicating 
liquor by the person licensed or his agent.” So that the 
bond is not for the use of the state, but for persons who 
may sustain injuries by reason of the sale of intoxicating 
liquor. The state, therefore, is merely a nominal party—a 
trustee—but there is no provision that if another obligee is 
named the bond will] therefore be void. In the absence of 
such a provision we must hold the bond to be valid and 
available to any person who may have sustained injuries 
by the sale of liquor by the principal in the bond. Van 
Deusen v. Hayward, 17 Wend., 67. Ring v. Gibbs, 26 
Wend., 502. 

Second. Objection is made that the bond was not ap- 
proved by the board of the village of Hebron. It was 
filed and retained by the clerk, however, and Mr. Miller, 
the principal in the bond, engaged in the sale of intoxi- 
cating drinks—in other words, availed himself of the 
benefits of the bond and treated it in all respects as valid 
and approved. Aside from this the act of retaining the 
bond and issuing the license was a sufficient approval of it. 

Third. Objection is made that no license was ever 
legally issued. It is unnecessary to enter into a discus- 
sion of that question, as we find a recital in the bond itself, 
signed by the plaintiffs in error, stating that “ license to 
sell malt, spirituous, and vinous liquors as provided by 
law,” etc., has been issued to Miller. That recital con- 
cludes these parties, unless they can show fraud, accident, 
or mistake, which is not claimed. 

Fourth. Objection is made that one of the sureties was 
also surety on another bond of like character in contraven- 
tion of the statute; but this does not render the bonds void, 
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nor can such surety plead the fact as a defense. The stat- 
ute is in the nature of a direction to boards which approve 
bonds of that character, but does not declare such bonds 
affected in any manner by a surety signing two or more 
bonds. There is no error in the record, and the judgment 
is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


PETER MATHEWS, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


1, Criminal Law: EVIDENCE OF PRISONER. At common law, 
where the accused was not permitted to testify in his own he- 
half, the testimony of the prosecutrix might be sufficient to 
warrant a conviction for rape; but under the statute, where the 
accused avails himself of the right to testify and clearly and 
explicitly denies the commission of the offeuse, there must be 
testimony corroborating that of the prosecutrix to authorize a 
conviction. Oleson v. State, 11 Neb., 276. Fisk v. State, 9 Neb., 
62. 


2. Rape: EVIDENCE. To authorize a conviction for rape the tes- 
timony must show that the prosecutrix resisted to the extent of 
her ability. Evidence examined, and Held, Insufficient. 


3. Evidence: oBJECTION. Where a question is asked a witness 
to which objection is made, which is sustained, the party desir- 
ing the evidence must offer to prove the facts sought to be intro- 
duced in evidence. 

4. Criminal Law. An escape is not necessarily an admission of 
guilt. 


Error to the district court of Lancaster county. Tried 
below before Pounp, J. 


J. L, Caldwell, for plaintiff in error. 
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William Leese, Attorney General, for defendant in error. 
MAXWELL, Cu. J. 


The plaintiff was convicted of the crime of rape at the 
May term, 1885, of the district court of Lancaster county, 
and was sentenced to imprisonment in the penitentiary for 
three years. He now alleges error in the proceedings. 
The errors deemed material will be noticed in their order. 

First, that the verdict is not sustained by the evidence. 
The sole testimony upon which the verdict rests is that of 
the prosecuting witness. She testifies that the offense was 
committed in March, 1881; that at that time and for some 
years previously she had resided in a shanty 10 by 12 feet 
square in North Bluff precinct; that in 1881 her husband 
had been dead about two years, and that she lived entirely 
alone; that her nearest neighbors were named Maher, and 
resided about eighty rods from her residence; that on the 
morning of the day on which the offense is alleged to have 
been committed the prisoner and one Taylor came to her 
residence and shoveled the snow away from around the 
same and carried in fuel, etc., and then left; that in ten or 
fifteen minutes after Mathews and Taylor left—“ about ten 
minutes, I should think—not more than ten minutes—I 
had not made my dinner yet—Mathews returned. * * * 
He said, ‘ Come and lay down on the bed.’ I said, ‘No, 
sir, I don’t do that kind of business, unless I was married 
to a man.’ He said, it would not be long; something 
like that ; he just took my chair and wheeled it around— 
didn’t throw me off; he waited a few minutes to see if 
I was going; I didn’t go, and he wheeled it round the 
second time; still I didn’t go, and he took hold of me 
and threw me off.” 

Prosecuting Attorney. Go on and tell how he threw 
you on the bed. 
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A. He took me round the waist and throwed me on 
the bed, and then kept me there till he got his satisfaction. 

Q. State what he did? 

A. Till he had full connection with me. 

Q. What did you do while on the bed? 

A. I got away from him once; then he got me back 
the second time—he being strong and I being so weak, 
wanting something to eat and fright together, I had not 
much strength—you all know that—you ought to know 
it; I tried to get away the second time, but could not get 
away; he kept me till he got his satisfaction. 

Q. Had he connection with you? 

A. Yes, full connection. 

Q. State to the jury what you did in the way of re- 
sisting—if you did anything more, tell it? 

A. I did not do anything more, but just tried to get 
away from him all I could. 

Q. Did you use your full strength ? 

A. Lused all the strength I had to get away from him, 
but could not. 

This is all the testimony in the record in regard to the 
force alleged to have been used by the prisoner, or the re- 
sistance of the witness. She also testifies that she was 58 
years old at that time. 

In Oleson v. State, 11 Neb., 276, it was held that where 
it appears that at the time the offense was alleged to have 
been committed the prosecutrix was conscious, and had 
possession of her natural mental and physical powers, and 
was not terrified by threats or in such a position that re- 
sistance would be useless, it must appear that she resisted 
to the extent of her ability. In that case the offense was 
alleged to have been committed about 10 o’clock at night 
in the shanty in which the prosecutrix resided, in the city 
of Lincoln. Several neighbors resided within hearing dis- 
tance, but she made no outery. Her clothes were not torn, 
nor were there any marks of violence on her person to in- 
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dicate a struggle. The court held that the evidence as to 
resistance was not sufficient to sustain the charge. 

In People v. Dohring, 59 N. Y., 382, it is said: “The 
resistance must be up to the point of being overpowered 
by actual force, or of inability from loss of strength longer 
to resist, or from the number of persons attacking resist- 
ance must be dangerous or absolutely useless, or there 
must be duress or fear of death. Reg. v. Hallett, 9 C. and 
P., 748; 1 Hawk., P. C., chap. 4, § 2.” And on page 
383 it is said: “ But whatever the circumstances may be, 
there must be the greatest effort of which she is capable 
therein to foil the pursuer and preserve the sanctity of her 
person. This is the extent of her ability.” And see The 
People v. Bransby, 32 N. Y., 525, 531,540. The People 
v, Hulse, 8 Hill, 309,316,317. Rex v. Lloyd, 7 Carr and 
P., 318. The People v. Crosswell, 13 Mich., 427, 433. 

In State v. Burgdorf, 53 Mo., 65., the offense was alleged 
to have been committed on a girl 16 years of age. That 
the prisoner had sexual intercourse with the girl seems to. 
be conceded in the opinion, but there was no resistance nor 
outcry. It is said (page 67): “The crime under consider- 
ation can, in the language of one of the authorities, only 
be committed where there is on the part of her on whom 
the attempt is made the utmost reluctance and the utmost 
resistance. The passive policy or a mere half-way case 
will not do.” 

In People v. Abbot, 19 Wend., 194-195, itis said: 
“Any fact tending to the inference that there was not the 
utmost reluctance and the utmost resistance is always re- 
ceived. That there was not an immediate disclosure, that 
there was no outcry, though aid was at hand, and that 
known to the prosecutrix, that there are no indications of 
violence to the person, are put among the circumstances of 
defense, not as conclusive, but as throwing distrust upon 
the assumption that there was a real absence of assent. 1 
Hale, P.C.,633. A mixed case will not do: the connection 
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must be absolutely against the will.” To the same effect 
are The People v. Morrison, 1 Park. Cr. R., 625. Woodin 
v. The People, 1 Park. Or. R., 464. Taylor v. State, 50 
Geo., 79. People v. Brown, 47 Cal., 447. Whitney v. State, 
35 Ind., 506. People v. Benson, 6 Cal., 221. 

In Conners v. State, 47 Wis., 523, it was held error for 
the trial court not to press upon the attention of the jury 
the rule that voluntary submission by the woman while she 
has the power to resist, however reluctantly yielded, de- 
prives the act of an essential element of rape. 

In Whittaker v. State, 50 Wis., 518, it is said: “ Any 
consent of the woman, however reluctant, is fatal to a con- 
viction. The passive policy will not do. There must be 
no consent. ‘There must be the utmost reluctance and re- 
sistance.” State v. Burgdorf, 53 Mo., 63. “It must ap- 
pear that she showed the utmost reluctance and used the 
utmost resistance.” Don Moran v. The People, 25 Mich., 
356. See also People v. Hulse, 3 Hill, 316. State ». 
Murphy, 6 Ala., 765. Pleasant v. State, 8 Engl., 360. 

Many other cases to the same effect could be cited. The 
reason for this rule is apparent, as probably but compara- 
tively few women would admit that they gave their assent to 
illicit intercourse. If the mere refusal to give express as- 
sent was sufficient to establish the crime of rape, a very 
large proportion of the cases of illicit intercourse no doubt 
could be brought under that head, and no doubt would be, 
particularly where the conduct of the parties was exposed 
and such as to bring them into public odium. The law, 
therefore, as evidence that the act was commited against 
her will, requires the prosecutrix to use all the means in 
her power to prevent the consummation of the act. Ifthe 
act is committed with force and against her will there is a 
great probability that some marks will be left upon her 
person of clothing, or both, as evidence of the struggle, 
and if she make complaint at the first opportunity these 
facts tend to corroborate her testimony that the offense was 
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committed by some one. If no marks are left upon the 
person or clothing, and no complaint is made at the first 
opportunity, a doubt is thrown upon the whole charge, 
and unless the testimony of the prosecutrix is corroborated 
on material points, where the accused testifies as a witness. 
on his own behalf and denies the charge, the testimony of 
the prosecutrix alone is not sufficient to warrant a convic- 
tion. 

Sir Matthew Hale in Pleas of the Crown, vol. 1, page 
633 (Ed. of 1778), lays down rules for testing the credi- 
bility of the principal witnesses, which are as applicable 
to-day in trials of this character as when announced. He 
says (page 635): ‘It is true that rape is a most detestable 
crime and therefore ought severely and impartially to be 
punished with death, but it must be remembered that it is 
an accusation easily to be made and hard to be proved, and 
harder to be defended by the party accused, though never 
so innocent.” He then mentions several unfounded and 
malicious prosecutions for rape, among them a case tried 
before himself, where the prosecutrix swore positively to 
the commission of the offense, and it turned out upon in- 
spection to have been physically impossible for the accused 
to have committed the offense. He adds, “I only mention 
these instances that we may be more cautious upon trials of 
offenses of this nature wherein the court and jury may 
with so much ease be imposed upon, without great care 
and vigilance, the heinousness of the offense many times. 
transporting the judge and jury with so much indignation 
that they are overhastily carried to the conviction of the 
person accused thereof by the confident testimony some- 
times of malicious and false witnesses.” 

In the case at bar the testimony fails to show such resist~ 
ance on the part of the prosecutrix as would constitute the 
offense. All that she testifies to may be true, and still the 
act not have been against her will. The proof, therefore,. 
fails to establish the charge. 
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2d. There is no corroborating evidence whatever. In 
Garrison v. The People, 6 Neb., 283, an instruction had 
been given in the court below that if the jury were satisfied 
beyond a reasonable doubt, from the testimony of the prose- 
cutrix alone, of the guilt of the accused they would be jus- 
tified in returning a verdict of guilty. There was no bill 
of exceptions in that case, and the case came before the 
court upon errors in the record and instructions. The 
presumption being that the instruction was applicable to 
the testimony, it was held not erroneous. It was not held 
nor intended to be that the bald assertion of a prosecutrix, 
whose testimony was contradicted by other witnesses, 
would be sufficient where there were no marks upon her 
person or clothing showing a recent struggle, or no com- 
plaint as soon after the occurrence as an opportunity 
offered. Hence, in Fisk v. State, 9 Neb., 62, where no 
complaint was made until about six months after the com- 
mission of the alleged offense, and the accused was con- 
victed on the naked assertions of the prosecutrix, which he 
had denied in his testimony, the verdict was set aside and 
the charge was afterwards discovered to be entirely un- 
founded, and the case was dismissed by the court below. 

In Oleson v. State, 11 Neb., 276, there was no testimony 
tending to corroborate the statements of the prosecutrix 
that the defendant resorted to force, and the fact that she 
made no outcry or resistance such as the law requires, ren- 
dered the proof insufficient to establish the charge. 

In Aurphy v. State, 15 Neb., 383, the accused testified 
in his own behalf and admitted the sexual intercourse with 
the prosecutrix at the time and place and under the cir- 
cumstances described by her, thus corroborating her on 
several of the material points in the case and leaving only 
the question of force and resistance for determination. The 
testimony of the prosecutrix was strengthened by the fact 
that she had been married but four weeks, and was then 
living with her husband, the improbability that she would 
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voluntarily permit a colored man to have sexual intercourse 
with her, and by the fact that immediately on returning to 
her friends she informed them of the offense. 

At common law the accused was not permitted to testify 
in his own behalf. However false or malicious the charge 
might be his lips were sealed, and if the prosecutrix testi- 
fied positively to the facts constituting the offense, and 
there was no evidence to the contrary, the courts held the 
evidence sufficient. 

Sir Matthew Hale, however, 1 P. C., 633, contended 
that corroborating proof was necessary. Under our statute 
the accused is permitied to testify in his own behalf, aud 
‘in that regard the statute has changed the common law 
rule so that where his testimony expressly denies that of 
the prosecutrix she must be corroborated to authorize a 
conviction, For this purpose the prosecution may show 
that the prosecutrix made immediate complaint, and any 
marks upon her person or clothing: which would indicate 
a struggle may be given in evidence for the purpose of 
showing the attack upon her. Her statement cannot be 
used as evidence-in-chief, but may be enquired into on 
eross-examination. Oleson v. State, 11 Neb., 276. 3 Green- 
leaf Ev., § 213. 

The law presumes that a woman who has suffered the 
indignity and brutality of a rape will not submit in silence 
to the wrong, but will at once take the necessary steps to 
bring the offender to justice. This was one of the tests of the 
common law. Blackstone says: “The party ravished may 
give evidence upon oath, and is in law a competent witness, 
but the credibility of her testimony and how far she is to 
be believed must be left.to the jury upon the circumstances 
of fact that concur in that testimony, for instance, if the 
witness be of good fame; if she presently discovered the 
offense and made search for the offender; if the party ac- 
cused fled for it. These and the like are concurring cir- 
tumstances which give greater probability to her evi- 

22 
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dence.” 4 Blacks. Com., 213. As there was no attempt 
made to corroborate the testimony of the prosecutrix in 
this case her evidence alone could not have been sufficient, 

3d. A number of questions were asked the prosecuting 
witness, intended apparently to challenge her character for 
chastity. These were excluded. The proper course in 
such case is, upon the exclusion of the question to offer to 
prove certain facts. In other words, the evidence which 
the party proposes to offer must be presented to the court, 
as well as the questions to which objection is made; the 
court will then be able to determine whether or not the 
evidence is pertinent. We are unable, therefore, to de- 
termine whether or not the court erred in its rulings on 
that matter. 

4th. The testimony tends to show that the prisoner’s 
home is in the state of New York; that he was arrested 
in that state in 1881 and escaped from the officer on his. 
way here. The proof upon this point is not very clear, 
nor is it necessary to consider it. An escape or attempt to 
escape has heen held as ground to infer consciousness of 
guilt; but the weight of this consideration is frequently 
greatly modified by special circumstances. 1 Bish. Cr. 
Pro., § 1250. History shows that escapes and attempts 
to escape are not confined to the guilty alone, and that but 
little reliance can be placed on them as evidence. The 
prisoner at that time was a mere youth, and certainly can- 
not be convicted on the ground alone of an attempt to 
escape. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Hicxs & MILuerR TEA Co., APPELLANT, v. JAMES E. 
Mack ET AL., APPELLEES. 


Homestead: LIABILITY FOR DEBTS. Where a homestead of greater 
value than $2,000 is transferred from a husband to his wife 
without consideration, and still occupied as a homestead, the 
surplus in value over $2,000 will be liable in the hands of the 
wife for debts of the husband contracted before the transfer, in 
the same manner as though the title had remained in the hus- 
band. 


APPEAL from the district court of Fillmore county. 
Heard below before Morris, J. 


Billings & Donisthorpe, for appellant, cited: Ashton v. 
Ingle, 20 Kan., 670. Mayfield v. Maasden, 59 Iowa, 517. 
Smith v. Miller, 31 Wl., 157. Haworth v. Travis, 67 Il, 
301. Dearing v. Thomas, 25 Ga., 223. Smith v. Sands, 
23 N. W. R., 357. 


G. D. Mathewson, for appellees, cited: Thompson 
Homesteads, § 407. Kelley v. Baker, 10 Minn., 124, 
Stout v. Rapp, 17 Neb., 471. 


MaxweELt, Cu. J. 


This is a creditor’s bill, filed by the plaintiffs against 
the defendants, to subject certain real estate to the payment 
of their judgments. A demurrer to the petition was sus- 
tained in the court below, and the action dismissed. The 
plaintiffs appeal. 

It is alleged in the petition in substance that James E. 
Mack, in the year 1881, and ever since, has been engaged 
among other things in retailing cigars at Geneva, in Fill- 
more county, in this state, and has at various times pur- 
chased from the plaintiffs large quantities of goods; that 
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he has asked for and obtained credit upon the faith that 
he was the owner of the west 28 feet of lot 87 in the town 
of Geneva, with all the buildings and appurtenances there- 
unto belonging ; that in the month of January or February, 
1885, said Mack purchased a bill of goods of the plaintiffs 
amounting to $143.75, upon the faith that he was still the 
owner of said property; that in August, 1885, the plain- 
tiffs recovered a judgment on said debt in the county court 
of Fillmore county, a transcript of which was duly filed 
in the office of the clerk of the district court of that 
county, and an execution issued thereon against the goods 
and chattels, lands and tenements of said Mack, which 
execution was thereafter and before the commencement of 
this action duly returned by the sheriff of said county, 
endorsed “no property found.” That during the summer 
of 1884, and for a long time prior thereto, said Mack had 
purchased goods, wares, and merchandise of Chinn & 
New, of Omaha; that on or about the 1st day of Septem- 
ber, 1884, there was due said firm from said Mack the 
sum of $85.00, which was afterwards secured to be paid 
by a promissory note, and on the 9th day of March, 1885, 
said plaintiffs recovered a judgment thereon for the sum 
of $90.75 and costs, a transcript of which judgment was, 
on the 10th day of March, 1885, duly filed in the office 
of the clerk of the district court of Fillmore county, and 
an execution duly issued thereon, which was returned 
“wholly unpaid and unsatisfied; ” that such judgment is 
still unpaid, and on or about the 24th of August, 1885, 
was assigned to the plaintiffs; that on the 9th day of Sep- 
tember, 1884, Mack and wife conveyed said real estate to 
George D. Mathewson, who thereupon on the same day 
reconveyed said real estate to the wife of said Mack, and 
she now holds the legal title to said property; that at the 
date of said conveyance said Mack was insolvent, and 
there was no consideration for said deed whatever; that in 
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September, 1884, said Mack gave a chattel mortgage on 
his personal property, etc., for the purpose of preventing 
the application of such property to the payment of his 
debts, etc., and that said Mack has no other property than 
that mentioned out of which said debts can be paid. It 
is also alleged that the real estate is of the value of $3,000. 
There are other allegations in the petition to which it is 
unnecessary to refer. 

The qucstion presented is, does the petition, under the 
liberal rules of construction required by the code, state a 
cause of action? We think it does as to all debts con- 
tracted before the transfer of the property or with a view 
to such transfer. 

Sec. 17, chap. 32, Comp. Stat., provides that “every 
conveyance or assignment, in writing or otherwise, of any 
estate or interest in lands, or in goods or things in actin, 
or of any reuts or profits issuing therefrom, and every 
charge upon lands, goods, or things in action, or upon the 
rents and profits thereof, made with the intent to hinder, 
delay, or defraud creditors or persons of their lawful 
rights, damages, forfeitures, debts, or demands, and every 
bond or other evidence of debt given, suit commenced, or 
decree or judgment suffered, with the like interest as 
against the person so hindered, delayed, or defrauded, 
shall be void.” 

As to all rights of the plaintiffs or their assignors existing 
when this transfer was made, the surplus over $2,000 will 
be subject to the plaintiffs’ demands. The statute points 
out the procedure where the homestead is of greater value 
than $2,000, and it need not be referred to here. <A court 
of equity has full power in cases of this kind to set aside 
the transfer from Mack to his wife, so far as it may be 
necessary to subject said property in excess of $2000 to 
the payment of the plaintiffs’ claim existing when the 
transfer was made—in other words, to adapt the relief to 
the facts proved. This can only be done after a full hear- 
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ing of the testimony. The judgment of the district court 
is reversed, and the cause remanded for further proceed- 


ings. 
REVERSED AND REMANDED. 


THE other judges concur. 


BENJAMIN SPIELMAN, PLAINTIFF IN ERROR, V. THOMAS 
FLYNN, DEFENDANT IN ERROR. 


y 


. Justice of the Peace: JuRISpICTION. Where the amount 
claimed does not exceed $200, and where an action is brought 
against a sheriff for the value of property sold by him under an 
execution in his hands, and there is no charge of misconduct, 
justice of the peace has jurisdiction. 

2. Trial: EVIDENCE: STENOGRAPHER’S RECORD. A certified 
copy of the stenographic reporter's record of proceedings in the 
district court is admissible in all cases where the original would 
be; and where the parties stipulate that the evidence of a wit- 
ness on a former trial may be used instead of taking his deposi- 
tion the stipulation should be enforced. 


STATUTORY CONSTRUCTION: Sec, 394 of the 
code for the inspection of books, papers, or documents in the 
hands of the adverse party, does not apply to copies of a public 
record open to the inspection of both parties; and a copy of 
which may be obtained by either or both parties upon payment 
of the necessary fees. 


» 


Pod 


. Continuanco, Where material testimony is suppressed, with- 
out which the party in whose favor it was taken cannot safely 
proceed to trial, the court, upon the application of such party 
and upon such terms as may be just, should grant a continuance. 


Error to the district court for Platte county. Heard 
below before TrFFany, J., sitting for Post, J. 


McAllister Brothers, for plaintiff in error. 


M. Whitmoyer and J. J. Sullivan, for defendant in error. 
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MAxwELu, Cu. J. 


This action was brought before a justice of the peace of 
Platte county by Thomas Flynn against Benjamin Spiel- 
man, David Anderson, Joseph Schmitz, Peter Zibach, Geo. 
Berney, W. D. Davis, Henry Abrens, Gerhart Loseke, and 
Charles Medaedel to recover the value of fourteen calves, 
which it is alleged Spielman, as sheriff of Platte county, 
levied upon and sold. The cause was removed under the 
statute to the county court of Platte county, the names of 
the sureties being stricken from the bil] of particulars. A 
trial was had in the county court from which an appeal 
was taken to the district court. 

The petition filed in the district court is as follows: 


“Plaintiff complains of defendant, and alleges that said 
defendant,on the 14th day of December, 1881, unlawfully 
and forcibly took from the premises of plaintiff and forci- 
bly ‘and unlawfully carried away fourteen (14) yearling 
calves of the value of fifteen dollars ($15) each, the prop- 
erty of plaintiff, and still unlawfully detains the same—to 
the damage of the plaintiff in the sum of one hundred and 
ninety dollars ($190), for which sum plaintiff prays judg- 
ment with interest,” ete. 

Spielman in his answer states in substance that at the 
time indicated he was sheriff of Platte county; that at the 
September term of the district conrt of said county one 
Peter Klinchi recovered a judgment against one Michael 
O’Hearn for the sum of $900, and costs; that on the 23d 
day of December, 1881, said judgment being in full force 
and effect the clerk of said court issued an execution thereon 
directed to said Spielman as sheriff; that on said day said 
Flynn “ pretended to purchase said calves from said Michael 
O’Hearn, and did take possession of said calves and remove 
them from the custody and possession of said Michael 
O’Hearn, under and by virtue of a fraudulent and corrupt 
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conspiracy with said Michael O’Hearn to hinder, delay, and 
defeat the collection of said execution,” and that “acting 
as such sheriff he levied upon and sold said calves.” 

Flynn in his reply admits that Spielman was sheriff and 
Was acting under an execution as alleged, “admits that 
one Peter Klinchi recovered a judgment against O’ Hearn, 
and that at said time said judgment was not satisfied,” 
“admits that at the time said calves were seized by said 
defendant they were in his possession, and denies each and 
every other allegation of the said answer.” 

The issues made by the pleadings have been stated, be- 
cause to some extent at least they seem to have been lost 
sight of in the trial of the case, and as an answer to the 
first objection of the plaintiff in error that the action is 
brought to recover for the misconduct of an officer in office, 
of which a justice of the peace wou!d not have jurisdiction. 

An examination of the petition will show that the action 
is for the conversion of the property—for its value, and not 
for misconduct. In this regard the action is substantially 
like that of Miller v. Roby, 9 Neb., 471, and Nethardt v. 
Kilmer, 12 Id., 85. In the latter case it is said in the sy]- 
labus that a justice of the peace has jurisdiction of an 
action for the taking and converting of personal chattels of 
the value of two hundred dollars or under, and is not ousted 
of such jurisdiction by pleading and proof that defendant 
took such chattels by virtue of an execution, he being the 
sheriff. These cases are decisive of this question and the 
first objection is not sustained. 

2d. That the court erred in suppressing the testimony 
of Spielman. The record contains the following stipula- 
tion: 

“Tomas FLYNN, 


v. Stipulation. : 
BENJAMIN SPIELMAN. 


“Tt is hereby stipulated and agreed by the parties hereto 
that the evidence of Benjamin Spielman so given on the 
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trial of this case, in March, 1883, may be used and given 
in the next trial of this ease as his testimony, provided that 
he is not present or within the jurisdiction of the court at 
the time of trial, July 20, 1883.” 

This stipulation was signed by the attorneys for both par- 
ties. It appears that the attorneys for the defendant below 
had procured from the court reporter a copy of the testi- 
mony of Spielman on the former trial; that on the day of 
trial the attorneys for the plaintiff below asked for an or- 
der to permit them to inspect such testimony. The record 
shows that, “thereupon it was ordered that counsel for de- 
fendant submit said evidence to the inspection of plantiff’s 
counsel immediately, and that on failure so to do said evi- 
dence be excluded from the jury on the trial of this cause.” 
The order also recites that “this motion was first made on 
the day of trial and after the case was called for trial.” 
The order does not seem to have been complied with, and 
when the attorneys for the defendant below offered a certi- 
fied copy of the testimony of Spielman in’ evidence, it was 
objected to for the following reasons: First, Because of the 
refusal of the attorneys for Spielman to permit an inspec- 
tion of the testimony. Second, Because there is nothing to 
show that “ this is the evidence of Benjamin Spielman on 
the former trial of this case.” Third, There is nothing to 
show that this is all the evidence given by Spielman on the 
former trial. Fourth, That there is no certificate or any- 
thing else to show that this is a true and correct copy of the 
testimony of Spielman. These objections were sustained, 
and the testimony excluded. The certificate is as follows: 
“This is all of the testimony of Benjamin Spielman. Sig. 
E. M. Battes court reporter, copied by M. E. Wheeler,” 
the court reporter at the time of the trial. This certificate 
although not very formal is sufficient prima facie to show 
a correct copy of all of Spielman’s testimony. 

The present act to provide stenographic reporters for the 
district courts was passed in 1877, and is substantially em- 
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bodied in chapter 19, Comp. Statutes, section 47 of which 
provides that “the said reporter shall attend all terms of 
the district court held within and for the district for which 
he is appointed, aud shall make a stenographie report of 
all oral proceedings had in such court, including the testi- 
mony of witnesses, with the questions to them, verbatim, 
any further proceedings or matter when directed by the 
presiding judge so to do.” 

Sec. 48 provides that ‘said reporter shall keep and main- 
tain an office within the district for which he shall be ap- 
pointed, and shall keep and preserve in his said office all 
stenographic reports made by him as in this subdivision 
required. Such records shall be the property of the state, 
and upon the termination of his office the said reporter 
shall deliver the same to his successor in office,” 

Sec. 49 makes it “the duty of such reporter to furnish 
on the application of the district attorney, or any party to 
a suit in which a stenographic record of proceedings has _. 
been made, a long-hand copy of the proceedings so re- 
corded, or any part thereof, for which he shall be entitled 
to receive, in addition to his salary, a fee of five cents per 
hundred words, to be paid by the party requesting the 
same,” etc, 

It will be observed that the statute makes the office a 
public one, and requires it to be kept in the district where 
the reporter is exercising the duties of his office; that the 
reports themselves are designated records and declared to 
belong to the state, and it is made the duty of the reporter 
to furnish a long-hand copy of the proceedings in a suit or 
any part thereof to any party to the action. From the 
necessity of the case such transcripts must be certified. 

Sec. 408 of the code provides that “duly certified copies 
of all records and entries or papers belonging to any pub- 
lic office, or by authority of law filed to be kept therein, 
shall be evidence in all cases of equal credibility with the 
original records or papers so filed.” 
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This section, no doubt, applies to the records of evidence 
kept in pursuance of law by a court reporter, and the copy 
would be admissible in all cases where it would be proper 
to use the original. 

Chapter 74 of the Comp. Stat., authorizes all persons 
interested in the examination of public records to make 
such examination free of charge during the hours the 
respective offices are kept open. The original was open to 
the inspection of either party, and either or both upon 
payment of the necessary expenses could have procured a 
copy. There was no reason, therefore, for demanding be- 
fore the copy was offered in evidence an inspection of the 
same, or for the court to make a compliance with such or- 
der a condition of offering the copy in evidence. Had the 
original record been lost or destroyed the rule no doubt 
would be different, because then the copy would perhaps 
be the best evidence of what the original was. 

Sec. 894 of the code provides that “either party or his 
attorney may demand of the adverse party an inspection 
aud copy, or permission to take a copy of a book, paper, 
or document in his possession or under his control contain- 
ing evidence relating to the merits of the action or de- 
fense.” It is. pretty clear that this section relates to books, 
papers, or instruments where the originals, or at least the 
exclusive copies, are in possession of the adverse party, 
and does not refer to public records open to the inspection 
of either. 

The question is very fully discussed in 2 Phillips on 
Evidence (4 Am. Ed.), pages 804-336, and although our 
statute has enlarged the rule somewhat, the writer has 
been unable to find a single case to sustain the ruling of 
the court below. The court therefore erred in its order, 
and under the stipulation of the parties, in excluding the 
testimony of Spielman. 

3d. The testimony of Spielman was material to his de- 
fense, without which it is apparent he could not safely 
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proceed to trial. The court, therefore, having excluded that, 
should have granted a continuanee. Suppose this testi- 
mony had been in the form of a deposition, which on the 
motion of the adverse party had been suppressed, it will 
not be seriously contended that the defendant below upon 
terms as to payment of costs would not have been entitled 
to a continuance. He is equally so now. There is no 
doubt the copy of Spielman’s evidence set out in the reeord 
is substantially what he would have testified to had his 
deposition been taken. Where, therefore, such evidence is 
suppressed and it is so material that the party in whose 
favor it was taken cannot safely proceed to trial, a contin- 
uance upon such terms as may be just should be granted. 

4th. As stated at the outset, the case was not tried upon 
the issues made by the pleadings, This issue is simply 
whether the transfer of the property in question was made 
to hinder or defraud creditors of O’Hearn. The case must 
be tried upon the facts then existing, not upon what may 
have transpired between O’ Hearn and other parties months 
afterwards. In other words, did O’Hearn transfer this 
property to Lynch to prevent it from being applied in 
payment of his debts, and did Lynch have knowledge of 
such facts in connection therewith as would have put a 
man of ordinary prudence upon inquiry? This must be 
determined from the facts and circumstances then existing. 
As there must be retrial of this case we will not discuss 
the facts. 

Some objection is made to the instructions, but as in the 
next trial the actual questions involved and no others will 
probably be tried, it is unnecessary to review them. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Coss, J., concurs. 
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REESE, J., dissenting. 


I cannot agree with my associates in the conclusion 
reached in this case, in holding that the trial court erred 
in the exclusion of the testimony of plaintiff in error 
offered on the trial of this cause. 

By reference to the stipulation it may be seen that the 
testimony of Spielman might be used and given in evi- 
dence in the trial. There is no intimation in the record 
anywhere that the copy of the testimony was the especial 
property of the plaintiff in error, that it had been procured 
at his expense, or that it was not the property of the 
defendant in error, nor procured at the joint expense of 
both. It was stipulated that this testimony might be 
used in the trial. Not by plaintiff in error to the exclu- 
sion of defendant in error, but rather by either party to 
the action. For aught that appears, and in support of 
the holding of the trial court, we must presume, and a 
proper construction of the stipulation must be, that either 
party had the right to use this testimony. At the com- 
mencement of the trial defendant in error asked permis- 
sion to see this testimony, presumably that he might use 
it, or perhaps to examine it to ascertain whether or not 
he desired to exercise his right to introduce it. He was 
refused the use of it, which by the stipulation, was his 
right. The court was asked to order the production of 
the testimony. Upon a full hearing, and presumably 
upon a ful] knowledge of the facts, he ordered plaintiff in 
error to produce the desired paper. This order was con- 
ditional, easy to be complied with, reasonable, and no 
doubt just. The application appealed to the discretion of 
the court. It must be presumed, in the absence of a con- 
trary showing, that the order of the court was based upon 
sufficient evidence. It would be a waste of time here to 
cite the many and uniform decisions of this court to the 
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effect that error will never be presumed—it must affirm- 
atively appear. ‘Nothing is here to show what the evidence 
upon which the court acted was. But were it otherwise, I 
think a decision which would deprive a trial court of the 
necessary and proper discretion in such a case would be 
wrong. I cannot see how it can possibly “affirmatively 
appear” that the court erred in making the order. 

After the order was made, plaintiff in error, with full 
knowledge that he could not introduce the testimony with- 
out a compliance, defied the court and its order and refused 
to allow an inspection of the testimony. If the order was 
right, which it must be presumed to be, the court did right 
in enforcing it. When the time comes that an order of 
court, made in a case then on trial, concerning documents 
and instruments to be used in evidence, and to which the 
parties by their stipulation are equally entitled, may be 
promptly reversed and nullified by one of the parties to 
the action, and the authority of the court be thus ignored, 
it will then be time for the judge to vacate the bench and 
seek some other field of labor. 

Again, there is nothing in, on, or about the offered tes- 
timony, anywhere, to show that it is the testimony of 
plaintiff in error “given on the trial of this case in March, 
1883,” or at any other time. It is headed with the words, 
“ Direct examination of Benjamin Spielman by Mr. Mc- 
Allister,” and is followed by the words, “This is all of the 
testimony of Benjamin Spielman,” and to which the name 
of the court reporter is added in print by type-writer. 
When the testimony was taken, in what court, or in what 
case nowhere appears. As to whether Mr. Wheeler was 
court reporter at the time he made the copy, or whether he 
copied it from the records of his office nowhere appears. 
For the purposes of this case we may admit all that is said 
in the opinion of the majority as to the reports of the evi- 
dence being records, and that duly certified copies may be 
used, etc., and that they are entitled to all the credit of 
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certified copies of any records. But how is this copy cer- 
tified? It cannot be claimed that E. M. Battis copied it, 
for it is shown affirmatively that it is copied by Mr. 
Wheeler. If it is “ duly ” certified by him, that certificate 
is all included in the words “copied by.” Again, this 
“certificate,” if such it is, is not signed officially, no 
official title being used. Suppose in a case on trial it 
should be stipulated that a judgment of a court between 
the parties might be “used or given” in the trial, but in- 
stead of the judgment'a party presents a copy of a judg- 
ment which failed to show the parties between whom ‘it 
was rendered, and instead of the usual official certificate 
as to its genuineness, etc., it should be followed by the 
words, “copied by John Doe,” without any suggestion of 
official character on the part of the copyist. Would it be 
treated by any court as a “duly certified copy” of the 
judgment referred to in the stipulation? If so 1 confess 
that my reading has been at fault. 


Wiwiam E. VanSantT, PLAINTIFF IN ERROR, V. CHAT- 
FIELD H. BUTLER, DEFENDANT IN ERROR. 


1. Public Lands of United States. The rulings of the reg- 
ister and receiver of a government land office upon questions of 
fact as to the rights of respective claimants to Jands under the 
laws of the United States, in matters properly before them for 
decision, and which are unreversed and in full force, cannot 
be questioned collaterally. 


2. Evidence: PRESUMPTIONS. Legal presumptions are in favor 
of the regularity of the proceeding of courts established by law 
in matters over which they have jurisdiction. 


Error to the district court for Gage county. Tried be- 
below before BRroapy, J. , 
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Hale & Bourne, for plaintiff in error. 
Hugh J. Dobbs, for defendant in error. 
REESE, J. 


The original action in this case was in ejectment. The 
suit was instituted by defendant in error. Plaintiff in 
error by his answer alleged that on the 23d of June, 1881, 
one Valmore J. Smith made application to the public land 
office to purchase the land in question under the act of 
congress of March 3, 1879, being an act to amend an act 
to provide for the sale of a portion of the reservation of 
certain confederated tribes of Indians. That his applica- 
tion was accepted by the register and receiver of said land 
_ office, and that on the 17th day of November, 1882, 
Smith sold and conveyed said land to defendant in error. 
That the sale was without consideration, and void as 
against the rights of plaintiff in error, said Smith never 
having obtained title to the land, or any legal or equitable 
right therein. That the law under which Smith’s appli- 
cation to purchase was made required actual settlement 
upon the land as a condition precedent to the right to pur- 
chase, and that Smith made no such settlement, and never 
has done so. It is also alleged that defendant in error 
has made no actual settlement as required by law, and that 
his pretended title is in fraud of the rights of plaintiff in 
error. 

It is further alleged that on the 20th day of March, 1883, 
plaintiff in error made application to the local U. 8. land 
office at Beatrice, to purchase the land in dispute, and 
then offered to prove that he was the only person who had 
ever made actual settlement upon the land, and that de- 
fendant in error and his grantor, Smith, has failed to com- 
ply with the requirements of the law regulating the sales of 
said lands. This application of plaintiff in error was re- 
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jected by the register and receiver of the land office. That 
on the 21st of March, 1883, plaintiff in error made actual 
settlement upon the land and has lived thereon continuously 
ever since, making lasting improvements thereon of the 
value of about $475. Defendant in error demurred to this 
answer and the demurrer was sustained by the district court. 
This ruling is here assigned for error. 

The act of congress referred to, and under which plaintiff 
in error claims to have made his settlement and offer of proof 
was the act of March 8, 1879, being an act to amend an act 
to provide for the sale of a portion of the reservation of* 
the confederated Otoe and Missouri, and Sac and Fox, of 
the Missouri tribe of Indians in the states of Kansas and 
Nebraska. That portion of the act which bears upon the 
question of the application to purchase and which can ap- 
ply to the case at bar is as follows: ‘ That after the sur- 
vey and appraisement of said lands the secretary of the 
interior shall be and is hereby authorized to offer one 
hundred and twenty thousand acres from the western side 
of the same for sale, through the United States public land 
office at Beatrice, Nebraska, in tracts not exceeding one 
hundred and sixty acres, for cash, to actual settlers or per- 
sons who shall make oath before the register or receiver of 
the land office at Beatrice, Nebraska, that they intend to 
occupy the land for authority to purchase which they 
make application, and who shall within three months from 
the date of such application make a permanent settlement 
upon the same, in tracts not exceeding one hundred and 
sixty acres to each purchaser. 20 U. 8. Statutes at 
_ Large, 471. 

So far as is shown by the answer no effort was ever 
made to procure a review of the rulings of the register and 
receiver by an appeal either to the commissioner of the 
general land office or the secretary of the interior. For 
aught that appears in the answer, plaintiff in error was 
fully satisfied with the ruling of the officers of the gov- 
23 
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ernment land office in Beatrice, by which his application 
to purchase was rejected. It appears that the rejected ap- 
plication of plaintiff in error to purchase was not made 
until nearly two years after the accepted application of 
Smith was made, and about four months after the sale by 
Smith to defendant in error. It is true the answer alleges 
that no settlement was ever made on the land by Smith 
prior to his application to purchase, but there is no allega-~ 
tion that the proof of the intention to occupy was not 
made as required by the act above quoted. The presump- 
tion is that. the law was complied with, that the officers 
did their duty and that the proceedings were regular. 

The question of settlement must have been presented to 
and passed upon by the officers of the government before 
the title of Smith could be obtained. No allegations of 
fraud are made with regard to his purchase. The ques- 
tions of fact presented by his application as well as those 
of plaintiff in error were decided, and those decisions can- 
not be collaterally assailed. They are final. Smiley v. 
Sampson, 1 Neb., 56. Kiney v. Degman, 12 Id., 237. 
Rush v. Valentine, Id., 5138. 

It may be said the first decision was ex parte, so far as 
plaintiff in error was concerned, and this may be conceded, 
as it was long before he asserted any claim tothe property ; 
but this does not aid him, for his alleged settlement was 
not made until long after the rights of Smith had been 
established and his purchase approved by the government. 
In such case it would seem that the general government 
only could. complain if dissatisfied with the sale. 

We see no error in the ruling of the district court, and 
it is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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O. O. Wetts anp J. C. FLETCHER, PLAINTIFFS IN 
ERROR, Vv. WILLIAM LAMB, DEFENDANT IN ERROR. 


Assignment for Creditors, That part of section six of chapter 
six of the Compiled Statutes, which requires an assignment of 
property for the benefit of creditors to be recorded within 
twenty-four hours after its execution, construed, and the word 
“execution’’ held to include the delivery of the assignment 
and the surrender of control over it. 


REHEARING of case reported 18 Neb., 352. 
Griggs & Rinaker, for plaintiffs in error. 
Cobbey & Summers, for defendant in error. 
REESE, J. 


This case was decided at the last term of this court, and 
is reported in 18 Neb., 352. A motion for a rehearing 
having been granted it has been submitted upon able and 
exhanstive briefs and printed arguments. To the questions 
involved we have given close attention, and are led to the 
conclusion that the first decision is correct and must stand. 

It is not deemed necessary, even had we the time at our 
disposal, to enter into an elaborate review of the positions 
contended for by plaintiffs in error, and we must be 
content by simply stating our conclusion upon one point 
which seems to be urged with much earnestness by them. 
It is insisted that as more than twenty-four hours elapsed 
after the signing of the assignment and before it was re- 
corded, therefore it is void under the provisions of the 
assignment law of this state. Comp. Stats., chap. 6. 
Especial attention being called to sections one and six 
thereof. 

Section six provides that the assignment shall be in 
writing, shall be executed and acknowledged as convey- 
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ances of real estate in order to entitle it to be recorded. 
“And within twenty-four hours after its execution it shall 
be filed for record in the clerk’s office of the county in 
which the assignee resides.” It is contended that the word 
“execution,” in this quoted clause, refers merely to the 
signing and not to such other acts as may be necessary to 
pass the title of the assigned property beyond the reach or 
dominion of the assignor. We cannot adopt this construc- 
tion and give such limited meaning to the word. It is 
conceded that there is no fixed rule of Jaw as to the mean~ 
ing of the word “executed ” or “execution,” as applied to 
the making and completion of written instruments, and 
that it is often used as including all acts by the maker as 
may be necessary to make it a completed transaction. But 
it is contended that as used in the act, the sense in which 
it must be applied in connection with the context must be 
limited simply to signing. 

We do not care now to discuss whether the language of 
the first section is intended to apply with strictness and 
exaction to the matter of recording, but for the purposes 
of this case may grant all that is claimed by plaintiff in 
error for it. 

By section five it is provided that the sheriff of the 
county where the assignor resides must be named as the 
assignee. The assignment must be delivered to some one 
to give it effect. This delivery would naturally be to the 
sheriff, yet it is quite probable, as claimed by plaintiff in 
error, that it might be delivered to the county clerk for 
record by the assignor and the title be thus passed by act 
of Jaw to the sheriff without any formal acceptance by 
him. But it seems to us that before the instrument can 
have any legal force or effect, in other words, before it can 
be said to be executed, it must pass from the control and 
dominion of the assignor. It could not be claimed that 
if a debtor should write out and sign an instrument of 
assignment, but being uncertain as to the necessity of the 
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step, place it in his pocket or safe, that such assignment 
would thus be ewecuted, and his right to pay his debts and 
continue in business would be destroyed. Nor could it be 
said that if afterwards, but not within twenty-four hours, 
he should find it necessary to carry out his previously 
formed purpose, the assignment would have to be rewrit- 
ten and signed in order that it might be recorded within 
twenty-four hours after its execution that it might not be 
void. Such a construction would not only do violence to , 
the general spirit and purpose of the assignment law, but 
would result in rendering a compliance with the act in 
many instances entirely impracticable. The statute is re- 
medial and should receive a reasonable and liberal con- 
struction. 

There being no error in the decision of the district court 
the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Tue City or YorRK, PLAINTIFF IN ERROR, Vv. CATH- 
ERINE SPELLMAN, DEFENDANT IN ERROR. 


1. Instructions to Jury. For reasons, set out at length in the 
opinion, instruction number 5; Held, Inapplicable to the evi- 
dence, and erroneous. 


2. Municipal Corporations: INJURIES ON ACCOUNT OF DEFEC- 
TIVE SIDEWALKS. In an action against a city for an injury 
sustained by the plaintiff by reason of a defective cross-walk, it 
is incumbent upon the plaintiff to prove on the trial that such 
defect existed in the original construction of the cross-walk by 
or under the authority of the city; that the city, through its 
proper authorities, had notice of the defect which caused the 
injury; or facts from which notice thereof may reasonably be 
inferred; or circumstances, from which it appears that the de- 
fect ought to have been known and remedied by the city. 
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TRIAL: EVIDENCE. For reasons given at 
aan in the opinion; Held, That the trial court erred in with- 
drawing from the jury the testimony of the witness therein 
named as to the dimensions of the wooden structure of the 
cross-walk alleged to have been the cause of the injury, as as- 
certained by measurement two years after the date of the in- 
jury. 


Error to the district court for York county. Tried be- 
low before NorvaL, J. 


Sedgwick & Power, for plaintiff in error. 


Scott & Gilbert, for defendant in error. 


Coss, J. 


The substantial allegations of the plaintiff’s petition in 
the court below are as follows: “That before the hap- 
pening of the grievances hereinafter mentioned, the de- 
fendant had constructed a cross-walk, composed of lum- 
ber, on (suid) Sixth street, at the crossing or junction of 
York Avenue street in an improper and negligent manner 
by leaving the surface or top of said cross-walk at a great 
elevation above the natural surface of the street or ground, 
and without making or causing to be made any gradual 
approach thereto for the passage of vehicles across or over 
said cross-walk ; and kept and maintained said cross-walk 
-in such condition until the happening of the grievances 
hereinafter mentioned. That ou or about the 10th day of 
January, 1880, the plaintiff and Seymour Spellman were 
driving with team and wagon on said York Avenue street, 
using ordinary care and precaution, and in driving over 
said cross-walk the striking of the wheels of said wagon 
against the abrupt sides of the said cross-walk, so as afore- 
said improperly and negligently kept and maintained, was 
of such force as to cause the plaintiff to be thrown vio- 
lently out of said wagon and to the ground, without any 
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fault or negligence on the part of the plaintiff or of the 
driver of the said team, or any occupant of said wagon, 
whereby she, the said plaintiff, received great bodily harm 
and injury, and was made sick and sore, and was per- 
manently injured and lamed ; and has ever since said time, 
in consequence of said injuries been prevented, from at- 
tending to her business, or from performing any services 
whatever; and was kept to her bed for a long period of 
time, and has expended large sums of money for medical 
attendance and medicines, in the sum of $200, and has 
been damaged in the sum of five thousand dollars,” ete. 

Of the above allegations the defendant by its answer, 
admitted that it caused a cross-walk to be constructed at 
the crossing of said streets on Sixth street, and across York 
avenue, and that the plaintiff and Seymour Spellman 
drove a team and wagon over said cross-walk at or about 
the time alleged; but the defendant alleged that the said 
cross-walk was properly constructed of good material and 
with suitable approaches; and that said cross-walk was 
not constructed in an improper or negligent manner ; and 
that the said plaintiff was thrown out of said wagon, as 
she has in her petition alleged, of her own fault and neg- 
ligence, and not for the reason alleged in her said petition; 
and defendant denied each and every other allegation of 
said petition. 

The cause was tried to a jury, which found for the 
plaintiff, and assessed her damages at the sum of $800. 
A judgment being rendered thereon, after a motion for a 
new trial had been overruled the cause was brought to 
this court on error. 

There are thirteen assignments of error, as follows: 

“1, The verdict is not sustained by sufficient evi- 
dence; 

“2, The verdict is contrary to law; 

“3. The damages are excessive, appearing to have 
been given under the influence of passion and prejudice; 
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“4, The court erred in giving instruction number two 
on its own motion; 

“5. Thecourt erred in giving instruction number three 
on its own motion; 

“6. The court erred in giving instruction number five 
on its own motion ; 

“7, The court erred in giving instruction number 
eight on its own motion; 

“8. The court erred in giving instruction number six- 
teen on its own motion ; ‘ 

“9, The court erred in refusing to give instruction 
number one of instructions prayed by the defendant; 

“10. The court erred in admitting evidence offered by 
the plaintiff over the objections of the defendant; 

“11. The court erred in ruling out evidence offered by 
the defendant; 

‘¢12. Other errors, etc.; 

13. The court erred in overruling defendaut’s motion 
for a new trial.” 

The plaintiff being called as a witness in her own be- 
half, testified: On the 10th day of January, 1880, she 
received an injury at the corner of Sixth street, in the city 
of ‘York; that she was riding at the time the accident 
occurred in a two-seated buggy; that Mr. Spellman, her 
husband, was driving and sitting on the front seat; that 
she, plaintiff, her son’s wife and her son’s little girl, a child 
about two years old, were sitting on the hind seat; no one 
else was sitting with Mr. Spellman on the front seat. For 
greater accuracy I quote her testimony: 

Q. Well, you may state to the jury how the accident 
occurred, how you came to be hurt? 

A. Well, we were about coming over that crossing on 
Sixth street, and Mr. Spellman said there was some one 
rode along back of us, and spoke to his horse. 

Objected to. 

We were about to go over the crossing, and the first 
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thing I knew we were thrown out as we were passing over 
it; Ido not know anything about the others myself. 

Q. Immediately afterwards where did you find your- 
self? 

A. At Mr. Reed’s. 

* * * * * * 

Q. Where did you fall when you went out of the 
buggy? Did you fall on the ground—which way did you 
fall—up or down? 

A. We were going north. 

Q. Which way did you fall when you went out of the 


buggy? 
A. Backwards. 
Q. Where did you fall? ° 


A. The seat went out with me and we went with the 


Q. Did you fall upwards or downwards? 

A. We fell backwards. 

Q. Just relate the circumstances, as you understand it. 

A. The way I got injured or hurt was falling. 

Q. What did you fall on to? 

A. Well, I fell across the seat; Idid not get out of the 
seat; it was a high-back seat. 

Q. You say you received injuries. What portion of 
your person was injured ? 

A. My hip and back. 

Q. Do you know how you happened to get into Mr. 
Reed’s house? 

A. No. 

Q. Why don’t you know that? 

A. Because I was not conscious, I suppose, and did not 
know. 

Q. What has been your condition since that time? 

A. Ihave been so as to walk on crutches or wheel a 
chair around the house. 

Q. Can you walk without a crutch? 
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A. No, sir. 

Q. Well, can you tell the jury the cause of the accident, 
how you happened to fall out? 

A. Jt was the erossing was not properly graded up. 

Q. Do you know what was the immediate cause of 
your falling out of the buggy ? 

Defendant objected as improper. 

Overruled. Defendant excepts. 

A. It was the walk that caused the accident, the cross- 
walk not being graded up. 

Defendant moved to strike out the above answer. Sus- 
tained. 

Q. Explain how? 

A. ~ It was a bad crossing. 

Q. You need not give your opinion about it. If you 
know anything about the condition of it when you went 
over it, what occurred when you went over it; what oc- 
curred to the buggy ? 

A. Why the seat, as it struck the crossing 

Q. As what struck the crossing ? 

A. As the buggy struck the crossing; when the for- 
ward wheels of the buggy struck it knocked the seat loose, 
and I fell out. 

Defendant moved the court to strike out all of the above 
answer in relation to bow the accident occurred. 

Overruled. Defendant excepts. 

Q. State to the jury how Mr. Spellman was driving. 


A. He was driving slow, almost on a walk. 
* * * * * * 


Q. Had you ever examined this cross-walk before this 


A. No, but I had passed over it. 

Q. Did you ever examine it afterwards? 

A. No, sir. 

Upon her cross-examination the plaintiff testified as fol- 


lows: 
* * * * * 
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Q. Well, you say you were not driving very much 
faster than a walk. ‘What kind of a trot were your horses 
going on? 


They were not trotting. 

What were they doing? 

They were going slow; we were almost crossing. 
It was not a walk, you stated. . 
Not exactly. 


Well, what was it, then? 
It was going real slow. 
Was it a trot? 
No, sir. 
I understand you to say on your direct examination 
that they were not going much faster than a walk? 

A. They were not going faster; they were going mod- 
erate. 

Q. Do you know whether the horses were going faster 
than a walk or not? 

A. No, they were not, I do not think; I was not driv- 
ing, and could not tell. 

Q. I want to know whether the team was going faster 
than a walk just before this accident occurred ? 

A. Icould not say, but was driving slow, and I know 
was not driving fast. 


OPOPOPOrPor 


Q. You do not know what started up the team? 

A. No, I do not. 

Q. Mr. Spellman did not strike them vith a whip, did 
he? 

A. No, sir; we did not carry a whip. 

Q. How far were they from the crossing when they 


started up? 
A. They were almost crossing or just about going over. 
Q. The team was just about going over the crossing 
when they started up, were they? 
A. Yes, sir. 
Q. About how far were they from it? 
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A. I do not know how far; they were just on the 
street that comes east and west going over that crossing. 

Q. The team were about the distance of half way 
across Sixth street from the crossing—is that your answer? 

A. Ido not know; we were pretty close to the cross- 
ing, but I could not tell just how near. 

Q.e Ido not expect you to give the exact distance, but 
there is a difference between a rod and a mile, and we want 
some idea? 

A. We were pretty close to the crossing. 

Q. About how far, some people would call a rod pretty 
close, and some would call ten rods close? 

A. We were right on the street that goes east and west, 
and right near the crossing. 

Q. That is, you came along from the south, and the 
horses had just about got to the middle of the street that 
goes east and west when they started up. Is that it? 

A. They were pretty close to the crossing, I could not 
tell just how many feet. 

Q. Is that what you mean to say, to the best of your 
recollection, that the horses had just about got to the mid- 
dle of the street that goes east and west, when they started 
up? 

A. I think it was a little nearer than the middle of the 
street, but I am not positive about that. 

* * * * * * 

Q. You do not know of your own knowledge whether 
any one just at that time came along on horseback or not? 

A. No, sir. 

Q. Nor whether that was what started up the team or 
not? 

A. No,I do not. The first I knew I went to grab 
hold of something when the seat started and I fell out. 

Q. Well, which way did the seat start? 

A. To one side, it started up when the forward wheels 
struck; and when the hind wheels struck we went out on 
the ground, seat and all. 
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Q. Did the seat start backwards or forwards? 

A. It went back; it fell out backwards. 

Q. The first you noticed that there was anything going 
wrong was the seat started to go back? 

A. Yes, sir, and asit started I reached for something to. 
get hold of. ; 

Q. Did the others that were in the seat with you fall 
out also? 

A. Yes, sir, those that were on the back seat. 

Q. You all went out together? 

A. Yes, sir, my son’s wife and little girl, and me. 

Seymour Spellman, a witness called by the plaintiff, tes- 
tified: That the plaintiff is his wife; that at the time she 
received the injury spoken of by her, she, together with 
the wife and little girl of witness’s son, were in the wagon 
with witness, and witness was driving. I quote in part, 
his further testimony. 

Q. Just relate to the jury, commencing at the time you 
struck that street where the accident occurred, the circum- 
stances? 

A. Well, we started to come up to my daughter’s, who. 
lived a little west and north of there. After crossing the 
bridge we struck an angling road straight up 5th street, 
and we took that road and angled off past where the old 
grist mill stands, and came along about to where Hesser 
now lives, on York avenue, and we were passing quietly 
along until we were crossing 6th street, and there was a 
man came from towards town, riding a horse, and I just 
noticed him, and thought he would not interfere with me, 
and just as he passed behind the wagon he struck his horse 
with something, either a whip or a halter, and says sharp 
to him, “get up,” and my horses was opposed to that, and 
they sprang, and was so near the walk that the wheel 
struck, it made the buggy bound up, and when it struck 


again the seat broke loose, and dropped onto the ground. 
* * * * * * 
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Q. Explain to the jury how you were driving? 

A. Why, I was driving at a moderate rate, as we 
usually go, I do not know whether the horses had got down 
to a walk, but I know it was very slow, as we were ap- 
proaching the cross-walk, until he struck his horse, then 
they jumped. 

Q. How did you handle them? 

A. I had them under control, as I always have. It 
was a quiet team. One of them was 16 years old, and she 
knew very well how to behave. 

Q. Explain to the jury the condition of that crossing? 

A. Well, I thought it-was about a new crossing. It 
never had been graded up, but lay on the top of the 
ground. 

Q. Can you explain the construction of the walk? 

A. Well, yes, sir, somewhat. 

Q. Just explain as near as you can? 

A. It perhaps was something in that shape (witness 
shows with two books), with stringers inside here, to go 
across of the usual style of 2x6 ties, and plank on top, 
and then this piece set on an angle. 

* * * * * * 

Q. You were going north, were you? 

A. Yes, sir. 

Q. How about the surface of the ground from here 
south ? 

A. It was lower as you went south from it, where the 
water had washed in there. I think the water rung from 
the west to the east, and it made the ground a little lower, 
on this side it was not graded up at all, and on,the north 
side, a little way from it north, there was a place where 
water had stood in the road. 

Q. Explain to the jury, as near as you can, just how 
the wheels struck the approach plank, from the top of the 
walk down to the ground, what was the thickness of it? 

A. Two inch plank. 
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Q. Explain to the jury how your buggy wheels struck 
the plank approach? 

A. They would strike here, of course (witness illustrates. 
with books). 

Q. Whether at the top, or at the bottom, or in the 
center ? 

A. They would naturally strike towards the bottom. 

Q. How did the buggy act after the fore wheels struck 
the buggy? (sic!) 

A. That would throw the forward end up, and it did 
throw it up; and when the hind wheels struck it, it threw 
it more, and it passed from under the seat. 

* Q. Where did Mrs. Spellman fall to? 

A. She dropped just north of the walk on the ground. 
The momentum of the buggy received from the jump: 
threw the buggy from under the seat, and broke it loose, 
and threw the seat out. 

Upon cross-examination, among other things the witness: 
testified as follows: 

Q. Did you see just how the women fell? 

A. Yes, sir, I know howthey were when they struck 
the ground. 

Q. I mean when they fell out of the buggy. Did you 
notice them or were you looking at the horses? 

A. Icould not say which way I was looking. 

Q. You cannot say whether you saw them start to fall 
or not. 


A. No, sir. 

Q. So, of course, you do not know which way they first 
fell? 

A. I know they fell back. 

Q. That is, eventually, they got out backwards? 

A. Of course I do. 

Q. Do you know whether when the seat first broke, it 
broke backwards? Do you know that? 

A. Yes, sir. 

* * * * 
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Q. In regard to the way this crossing was made. You 
say that the stringers were 2x6’s? 
Yes, sir. 
You are sure of that? 
Yes, sir. 
How do you know that? 
T looked at it, 
You got out and examined it, did you? 
Not at that time. 
But after that you examined it? 
Yes, sir. 
As I understand you, there was a plank approach 
on one side? 

A. Yes, sir. 

Q. That ran from the top of the crossing down to the 
ground, in a slanting position, did it? 

A. I could not say whether it rested on the ground, or 
not. 

Q. Itwent angling to the ground? 

A. It went angling out, yes, sir. 

Q. I believe you said there was a low place in the 
ground, and there was water alongside of the walk? 

A. On the north side of the walk there was water stood - 
there. 

* * * * 

Q. When was it that you examined it as to these 
stringers? 

A. It was quite a time after that. 

* * * * * 

Q. What did you examine it for? 

A. To see how much of a raise there was, 

Q. Did you conclude how much of a raise there was? 

A. Idid. My judgment would be between six and 
seven inches. 

Q. That is based upon your judgment? 

A. Yes, sir. 


EPOPOPOoPOoP 
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Q. ‘You did not take a measure and measure the raise 
above the ground? 

A. No, sir. 

W. A. Reed, sworn and examined as a witness on the 
part of the plaintiff, testified as follows: 

x x * * * 

Q. State whether you examined the street then, and 
the state of the crossing, and the kind of a crossing it was 
at this time? 

A. Idid look at it, yes, sir. 

Q. State to the jury the condition you found it in then ? 

A. The south side was not graded up at all, and the 
ground 18 or 20inches from the crossing was as low, if not 
lower, than the foundation of the crossing itself. 

Q. And how was the street generally below there, was 
it higher or lower than the foundation of the crossing ? 

A. It was certainly not any higher. 

Q. How was it next to the crossing? 

A. There had been a little e4rth thrown next to the 
approach board, and I supposed a little earth thrown along 
between it and the ground. 

Q. What was the thickness of the approach board ? 

A. Two inches. 

Q. Thicker than this book, was it? (Shows witness a 
book.) 

A. Yes, sir. 

Q. The approach board was as thick or thicker than 
that book, was it? 

A. It was some thicker than that. 

Q. Explain to the jury by this book? 

A. The earth was thrown along here, to fill in from this 
edge to the ground. The sills were sloped off to the slope 
of this plank, and then they made the face of the walk; 
and when this board was up against that, it did not come 
to the ground. Here there had been earth thrown along 
between the edge of this approach board and the ground. 

24 
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Q. How far south of this was the dirt put there ? 

A. Certainly not to exceed 18 inches at most, and I 
think not to exceed a foot. 

Q. You state that before this dirt was banked up here, 
that this board did not come to the ground ? 

A. No, sir, it did not. 

Q. How about the upper edge. I mean the upper edge 
of the lower portion of the approach. 

A. The earth came up just about the lower edge, the 
upper edge of the south edge of the board. 

Mrs. E. K. Reed was also sworn and examined as a wit- 
ness on the part of the plaintiff, and testified that she is 
the wife of W. A. Reed, the witness last on the stand ; that 
she was living with him at the time the accident occurred ; 
that she was at home and sitting inthe north-east room and 
saw the wagon as it was driven up there. 

I quote her testimony: 

When did you first see it? 

When it passed to the east of our house. 

How far from the cross-walk was it then? 

Well, perhaps 30 feet. 

Well, how was he driving? 

On a very slow trot. 

Did you see Mr. Spellman’s wagon from that time 
dine the accident occurred? 

A. Well, just while it was passing the north-east cor- 
ner of the room I did not. 

Q. Did you see it at the time the accident occurred ? 

A. Yes, sir, I did. 

Q. State to the jury just what you saw. 

A. JI saw them approaching the walk, as they were 
coming on a very slow trot ; and Isawa horseman coming 
up, and the horses gave a little spring, and threw the ladies 
out. 

Q. Did you notice how it happened, what caused the 
fall of the ladies ? 


OP OP OPO 
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A. I saw the horseman come riding up from town, and 
he struck his horse. I did not hear him speak to the horse ; 
and just as he struck his horse Mr. Spellman’s horses gave 
a spring, and gave the buggy a very severe shock, and the 
ladies fell out behind. 

Charles Spellman, a witness on the part of the plaintiff, 
was sworn and examined, and testified as follows: 

* * * * * * 

Did you ever see this walk? 

Yes, sir. 

How long after this accident was it? 

It was the next day. 

State to the jury if you examined the walk? 

I did not closely, I walked over it, and stopped and 
leoked at it. I did not take any measurements. 

Q. What was the condition of the street south of it 
and the approach up to it? 

A. There was no approach, only this plank and that 
lay up to the side. It was never filled any there at all. 

Q. How was the street south, was it higher or lower 
than the street north of the walk? 

A. It was lower. 

Q. How much lower. 

A. Well, I could not say exactly. 

William Spellman was also sworn and examined as a 
witness on the part of the plaintiff, and testified as follows: 

Q. Did you ever examine this cross-walk ? 

A, Not particularly ; I passed over it. 

Q. Explain to the jury just how it was? 

A. It was a walk made of plank, and there was a 
plank set up edgewise, about that way, upon the walk. 
(Witness illustrates with a book.) 

Q. How was the approach from the street to this plank 
that was set up edgewise? 

A. It was lower than the walk was, considerably. 

Q. How long after the accident was it, that you saw 
the walk, 


POPOPO 
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A. I cannot tell exactly ; it was not but two or three 
days. 

Q. Did you examine this plank approach that was up 
against the walk as to the condition of the lower edges of 
the approach ? 

A. Yes, sir. 

Q. How was it? 

A. Why, it did not come to the ground, that is, it was 
set on the ground. 

Q. Was there any dirt thrown up underneath it? 

A. No, there was only just the plank on top of the 
ground. There was not dirt thrown up on the plank. 

Q. Imean underneath here? (Shows witness with a 
book.) 

A. Yes, underneath there was. 

Q. How was it about the upper edge; whether it was 
covered or exposed ? 

A, It was exposed. 

George E. Moore, a witness on the part of the plaintiff, 
testified that he knew the time of the accident, and saw 
the crossing on the third day after plaintiff was hurt. I 
quote : 

Q. You may describe the condition of it as you saw it 
then ? 

A. Well, the way I saw it was a plank sidewalk; the 
approach of the sidewalk was in that shape (witness il- 
lustrates with his hands), just about that shape, with no 
filling. I know nothing about it, only as I saw it. 

Q. What height was it from the ground. 

A. Well, Icould not tell as to that, for I did not meas- 
ure it; but I should judge from the looks of it, I should 
think it was about six inches of a raise. 

Q. Was there any fill on thestreet south of it? 

A. No, sir. 

Q. To makea grade? 

A. No, sir. 
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Samuel Leavitt, a witness on the part of the plaintiff, testi- 
fied that he is a son-in-law to the plaintiff; saw the cross- 
ing wliere she was hurt ; passed over it almost every day ; 
lived in town ; came down to the crossing within an hour; 
did so in company with plaintiff’s husband ; don’t remem- 
ber that he made an examination of the condition of the 
walk at that time, but did soon after. I quote: 

Q. Well, how was it as to the approaches from the 
south side? 

A. It was abrupt there, and no dirt, and it was 2x6. 

Q. That is, you mean by that, the approach from the 
south side up against the walk ? 

A. Yes, sir. 

Q. Did you examine to ascertain whether this upper 
edge of the lower part of the approach was covered or ex- 
posed ? 

A. Ido not know that I did. I donot know whether 
there was any dirt there or not. 

Upon his cross-examination, among other things, this 
witness testified as follows ? 

Q. How high was the top of the crossing above the 
level of the ground ? 

A. If there was no dirt it would be six inches high 
and the slant would take off a little. 

Q. Do you know how much you would take off for 
slant ? 

A. No, sir. 

Q. Do you know if, for instance, the approach is laid 
up, slanting up, to come up on the crossing, and that ap- 
proach is six inches wide; now suppose the approach is six 
inches wide, and it rests upon the ground at the bottom, 
and that the top of it is as high as the crossing, and it is 
laid down so as to make an approach, do you know how 
much the elevation of the top of the walk would be less 
than six inches. 

A. Not exactly; but I have an idea. 
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Q. What is your idea; is it more than two-thirds as 
much? 

A. It would depend on how much of a slant you would 
give it and how the crossing was to lean to. 

Q. You do not know, then, how high that crossing 
was above the level of the ground? 

A. Inever measured it. 

Q. Did you say that there was no dirt put up to the 
foot of the approach ; was there not some dirt put in here, 
to the foot of the approach, to make a gradual approach to 
the foot of the approach; was it not a gradual slant from 
back a foot, or a foot and a half from the foot of the ap- 
proach ? 

A. Think there was a little dirt back there, 

Q. Was there not enough to make a gradual slant from 
back a foot or eighteen inches up to the foot of the ap- 
proach ? 

A. Ido not know. 

On the part of the defendant, Henry Seymour testified 
that he was well acquainted with the cross-walk in ques- 
tion at and about the time of the accident and at the time 
it-was built. I quote: 

Q. State your-facilities for knowing its condition. 

A. Tlived one street south and about four or five 
blocks west of there, and there was no walk on the street 
that I lived on at that time, and I always went over 
to this street north and came to town to my business; my 
business was at the depot at that time and I traveled that 
street usually not less than once a day; when it was wet I 
went that way, and I got in the habit of: going that way 
and I went that way when it was dry. 

Q. Do you remember the time the accident occurred ? 

A. Ido not remember exact time, but I remember the 
circumstance. 

Q. State the condition of the walk at that time? 

A. I think there was not much difference in its condi- 
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tion at that time from its general condition from the time 
it was built until the time the regular grade was made 
from this low place north of it, 

Q. State to the jury what its height was? 

A. Inever measured its height, but it was made in the 
usual manner of making crossings—wooden crossings in 
this town—I should say either 2x4s or 2x6s, set edgewise, 
and two-inch plank laid on the top, and the usual ap- 
proaches. 

Q. What width was the approach board ? 

A. The approach board was a six-inch board or plank 
and the top was of the same material; at the time the 
walk was built there was no cuts or grades, and it was 
made on the level ground ; I remember of passing it the day 
it was built, or the evening that it was built, and there was 
dirt thrown along each side—fresh dirt—and at that time 
it came upon the approaches, I should say half way, but 
the ground being loose it naturally packed and settled 
away with the rains, so I do not think the dirt was much, 
if any, above the bottom of the approaches, say after a 
week or two weeks after it had been put in. 

Q. You may state how far the grade extended south 
of the walk, the dirt that had been thrown up there? 

A. I could not state exactly, but it was either hauled 
or shoveled in. 

Q. How far out did it extend? 

A. I should think from—well, perhaps in the extreme 
and perhaps nearer than that; it was not very regular. 

_ Q. You may state about what angle this approach was 
kept at? 

A. I donot knowexactly, but I should say it was con- 
siderably less than half pitch; it was probably 40 or 45 
degrees, or somewhere along there; it was the usual slant 
for approaches, 

Q. You think it was less than half pitch ? 

A. Ithink it was less than half pitch; I have also 
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driven over the walk a good many times; I did business 
with my team that way; I used to doa little farming at 
that time, and I used to go that way. 

Q. You may state the height of that walk, this cross- 
walk, from the level of the street ? . 

A. I could not state that particularly. 

Q. Give your best judgment. 

A. Ihave already stated how it was built; it was set 
on the ground, or perhaps set in enough to steady it; I do 
not think there was anything under these timbers; it must 
have been from general appearance, never having meas- 
ured it, but, judging by passing over it hundreds of times, 
perhaps thousands, since it was built 

Q. Ibelieve you have not stated what its height was 
at that time above the ground; that is, where the wheels 
would run on to it from the ground. 

A. At no time to my recollection has this ground been 
below this slanting approach, and the height of this slant- 
ing approach I could not exactly say ; I know it was 2 by 
6, just put on there, and the top of that was as high as the 
top of the walk. 

Q. Ibelieve you said that the bottom of this 2 by 6 
rested on the ground and that the dirt reached the edge of 
that approach. 

A. When the crossing was first built the loose dirt was 
put there and came up on this approach; it came up in 
many places near to the top, and in many places nearly 
half way, and some places perhaps a very little; I con- 
sidered it at the time a temporary grade, for if I remem- 
ber right that crossing was put in about the time it was 
freezing up, and they did no scraper work on that road 
that fall. 

C. S. Hesser was sworn and examined as a witness on 
the part of the defendant, and testified at length as to the 
description and condition of the street and crossing, in 
which he agreed in all material respects with the last wit- 
ness. He had never measured the height of the crossing. - 
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Charles Le Count was also sworn as a witness on the 
part of the defendant. He testified that he resides in the 
city, and did at the time of the accident; remembers the 
circumstance. I quote his testimony in part: 

Q. Did you know the crossing where the accident took 
place? 

A. Yes, sir. 

Q. You may state what opportunities you had for 
knowing that crossing at that time? 

A. I lived where Mr. Hibbard now lives, and I was 
keeping a hardware store here in town, and I boarded at 
home, and I passed over this walk six times a day and 
sometimes more. 

Q. Well, now, do you recollect the circumstance of 
this walk being constructed there? 

A. Yes, sir. 

Q. How was it constructed ? 

A. It is made by 2x6s being rested on the ground, 
and 2x6s put on for the slant. 

Q. What was it covered with ? 

A. It was covered with two-inch plank all through, 
and then there was some dirt thrown on the plank. 

Q. That is, it was thrown in at the foot of the ap- 
proaches. 

A. Yes, sir, and extending back. 

Q. How high did the dirt come up as to the ap- 
proaches? 

A. At the time of the accident it might have come up 
an inch on the approach. 

Q. About what was the slant of this approach ? 

A. Well, I measured it and know exactly. 

Q. Then, you know exactly the height of the slant, do 
you? 

A. Yes, sir; I laid a level on the top and measured 
down witha rule just three and a half inches to the top 
edge of the approach. 
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Three and a half inches from what? 

From the level of the sidewalk. 

From the level of the sidewalk down to what? 
To the level of the approach of wood. 

To the bottom of the approach ? 

Yes, sir, 

Now, when did you make that measurement ? 
About a year and a half or two years ago. 

Plaintiff moved to strike out the testimony of this wit- 
ness in relation to the height of the walk, said measure- 
ment being made two years after the accident heretofore 
testified to. Sustained, and defendant excepts. 

Q. In speaking of this crossing, without regard to the 
ground, at the time of your measurement how was the 
crossing nailed together? 

A. It was nailed with spikes. 

Q. I willask you as to how solid it was nailed to- 
gether, how strong it was, as to whether it gives any or 
has at any time given any? 

A. Ido not think it has. 

Q. Had it up to this time? 

A. Up to this time, no, sir. 

Q. It is in the same shape as it was then, so far as the 
timbers are concerned, is it? 

A. Yes, sir. 

Defendant’s counsel then by interrogations sought to 
prove by the witness the result of his measurement of the 
said crossing, but the objection of plaintiff thereto, for the 
reason that said measurement was made two years after the 
accident, was sustained and the testimony was ruled out. 

There was other testimony which it is not deemed neces- 


POPOPOPSD 


sary to notice. 

The following instructions were given to the jury by 
the court on its own motion: 

“ Instructions to jury— 

“1. The plaintiff brings this action to recover the sum 
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of $5,000 for damages she alleges she has sustained by 
reason of an alleged personal injury received by being 
thrown violently out of a buggy in which she was riding 
while said buggy was being driven over and across one of 
the cross-walks in the city of York, Nebraska, which cross- 
walk and the street it was across plaintiff claims was at the 
time by the defendant negligently permitted to be in an 
improper and unsafe condition for crossing with vehicles. 

“2. It is for you to determine from the evidence and 
the facts and circumstances of the case whether or not the 
cross-walk and street where the alleged injury occurred 
was at the time in a reasonably safe condition for crossing 
by vehicles, and whether such condition was the proxi- 
mate cause of the injury, if any, and whether the plaintiff 
was guilty or not of contributory negligence. (Defendant 
excepts.) 

“3, You are instructed that the defendant is bound by - 


law to use all reasonable care, caution, and supervision to- ~ 


keep its streets and walks in a reasonably safe condition 
for travel in the ordinary modes of travel; and if it fails 
to do so, it is liable for injuries sustained in consequence 
of such failure, provided the party injured is himself ex- 
ercising reasonable care and caution; and the fact that the 
plaintiff may have in some way contributed to the injury 
sustained by her, will not prevent her recovering, if by 
ordinary care she could not have avoided the consequences 
to herself of the defendant’s negligence. (Defendant ex- 
cepts. ) 

“4, The jury are instructed that the defendant is not 
bound to any greater degree of care and diligence than is 
sufficient to keep its streets and walks in a reasonably safe 
condition, and if any accident occurs when they are in such 
reasonably safe condition the defendant is not liable for 
such accident. 

“5, If you believe from the evidence that the plaintiff 
was injured, and sustained damages charged in the petition, 
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and that the injury was the combined result of an accident 
and of the defective condition of the street and walk, if 
any is proven, and that the damage would not have been 
sustained but for the defect, although the primary cause 
of the injury was a pure accident, still, if the jury believe 
from the evidence that the.plaintiff was guilty of no fault 
or negligence, and the accident one which common and 
ordivary prudence on the part of the plaintiff could not 
have foreseen and provided against, then the city is liable 
provided the jury believe from the evidence that the city 
authorities were guilty of negligence in not remedying 
such defects. (Defendant excepts.) 

“6, You are instructed, as a matter of law, though 
you should find from the evidence that the injury com- 
plained of is the combined result of an accident and a 
defect in the street or walk, yet if you also find, that by 

‘the use of ordinary care and prudence on the part of the 
plaintiff the accident might have been avoided, you must 
fiud for the defendant. 

“7, The jury are further instructed that reasonable 
care and caution required of the plaintiff as mentioned in 
these instructions, means that degree of care and caution 
which might reasonably be expected from an ordinary 
prudent person, under the circumstances surrounding the 
plaintiff at the time of the alleged injury. 

“8, The law is, that the driver of a private convey- 
ance is the agent of the person riding in such conveyance, 
and if such person while riding along a public street is 
injured in consequence of the defective and improper con- 
dition of the cross-walk, and the driver is guilty of a want 
of ordinary care and caution, and his negligence materially 
contributes to such injury, then the person injured cannot 
recover as against the city for the injury received. 

“9. The burden of proving negligence rests upon the 
party alleging it; and where a party charges negligence 
on the part of another as a cause of action, he must prove 
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the negligence by a preponderance of the evidence. And 
in this case, if the jury find that the weight of the evi- 
dence is in favor of the defendant, or that it is equally 
balanced, then the plaintiff cannot recover and the jury 
should find the issues for the defendant. 

“10. The defendant is not required to have cross 
streets and cross-walks so constructed as to secure’ im- 
munity in using them; nor is it bound to employ the 
utmost care and exertion to that end. Its duty under the 
law is only to see that its cross-walks are reasonably safe 
for persons exercising ordinary care and caution. 

“41. If you find that the seat was improperly fast- 
ened to the wagon at the time of the accident, and that 
the accident would not have occurred but for that fact, 
then you will find for the defendant. 

“12. If you find that the cross-walk in question was 
in a reasonably good and safe condition under all the cir- 
cumstances, you will find for the defendant. 

“13. The defective condition of the street and cross- 
walk, if any, must have been the proximate cause of the 
injury to entitle the plaintiff to recover. 

“14, The rule as to proximate cause is this, that when 
several concurring acts or condition of things, one of them 
the wrongful act or omission of the defendant, produces 
the injury, and it would not have been produced but for 
such wrongful act or omission, such act or omission is the 
proximate cause of the injury if the injury be one which 
might reasonably be anticipated as a natural consequence 
of the act or omission. 

“15, If you find for the defendant you will simply 
return a verdict finding for the defendant. 

“16, If the jury believe from the evidence under 
these instructions that the plaintiff is entitled to recover, 
then in fixing the damages which she ought to recover 
you may take into consideration all the circumstances sur- 
rounding the case so far as they are shown by the evidence: 
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such as the circumstances attending the injury; the pain 
she has suffered, if any; the extent and duration of the 
injury, and give the plaintiff such damages as you believe 
from the evidence she has sustained. (Defendant ex- 
cepts.)” 

Instruction number 1, of instructions prayed by counsel 
for defendant, the refusal to give which is assigned for 
error by the plaintiff in error, is not found in the tran- 
script. 

I have copied so much of the testimony given on behalf 
of the plaintiff in the court below as is devoted to the 
facts and circumstances of the injury to plaintiff and the 
condition of the street and crossing at the time of the ac- 
cident; also so much of the testimony offered and given 
on the part of the defendant as is deemed necessary to 
show the applicability of the last part of the opinion. I 
have also copied the instructions entire for the purpose of 
showing what was not given as well as what was. 

It will be seen from the testimony, that while the shape 
of the wooden cross-walk with its approaches may have 
been clearly shown to the trial court and jury by means 
of the illustrations shown by piling books together, yet it 
is impossible to test bere the correctness of such illustra- 
tions, as they could not be preserved in the bill of excep- 
tions. But, so far as we can understand the testimony 
as to the elevation of the cross-walk, it was from six to 
eight inches above the general level of the street. The 
top planks were placed on sills placed lengthwise of the 
street. These sills were 2x6 pine boards. The planks of 
the walk were of the same material and dimensions. 
There is a conflict of testimony as to whether these sills 
were or were not set into the ground. If they were not, 
the elevation of the cross-walk was eight inches above the 
general level, yet no witness places it above six or seven 
inches. The sills were slanted or beveled off at the ends, 
and side boards, or as the witnesses call them, approach 
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boards, were spiked on to the ends, extending from the top 
of the boards, of the walk towards the ground. These 
boards being of the same width as the sills, and necessarily 
projecting two inches above the top of the sills in order to 
be even with the upper surface of the walk, and the ends 
of the sills being cut slanting or beveled they would not 
quite reach the ground in any event, even if the sills were 
sunk into the ground as stated by one or more of the wit- 
nesses. This space between the lower edge of these sides, 
or approach boards, and the general level of the ground 
was by the great weight of the testimony shown to have 
been filled in with earth, which extended out at an unde- 
fined angle to the general level. 

For aught that appears in the testimony, the above is 
the proper and approved plan for the construction of 
wooden cross-walks, Indeed, the only evidence that it is 
not, if any, is that furnished by the fact of the injury to 
the defendant in error, which furnished the occasion for 
this litigation. It cannot be denied that the force of such 
evidence is greatly weakened, if not eutirely neutralized, 
by the accompanying evidence of the sudden starting up 
of the team behind which the injured party was riding 
just as the vehicle was crossing the walk; and the fact 
that she, as well as her companions occupying the seat 
with her, fell backwards, and not forward, from the vehicle. 
In this connection I refer to instruction number five of the 
foregoing instructions. As matter of law I see no objec- 
tion to this instruction, but to render it applicable there 
should be evidence outside of and disconnected with the 
accident itself from which the jury could find “that the 
city authorities were guilty of negligence in not remedy- 
ing such defect.” As we have already seen, there was no 
such evidence. Had the cross-walk been shown to have 
been negligently and improperly built, so as to constitute 
it an unlawful structure, the jury may have found it 
rather than the sudden springing forward of the team to 
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have been the proximate cause of the injury; but to say 
that the defective cross-walk shall be of the two selected 
as the proximate cause of the injury, because defective 
cross-walks are evidence of negligence on the part of the 
city authorities, and then, that this cross-walk was defec- 
tive because of this injury, is to reason in a circle and can- 
not be accepted as satisfactory, and such must have been 
the course of reasoning by which the jury, under the in- 
struction now being considered, found their verdict. J 
think that the instruction misled them into the belief that 
there was evidence before them from which they might 
find that the city authorities were guilty of negligence in 
not remedying defects in the cross-walk not shown to exist, 
and hence, was erroneous. The weight of the evidence 
certainly was as testified to by W. A. Reed, that at the 
time the cross-walk was constructed there was earth filled 
in between the lower and outside corner or edge of the ap- 
proach board and the ground, which earth so filled in ex- 
tended out from one foot to eighteen inches from the said 
approach board. There was also some evidence tending to 
prove that some of this earth had been washed away by 
rains, leaving the south side of the cross-walk more abrupt 
at the time of the injury. It is possible that the condition 
of the walk on the south side may have been such that 
had the city authorities had notice of such condition, and 
had for any considerable length of time failed to restore 
the earth approach, it would have been evidence of negli- 
gence on the part of the city “But,” says Dillon, “as in 
such case the basis of the action is negligence, notice to the 
corporation of the defect which caused the injury, or facts 
from which notice thereof may reasonably be inferred, or 
proof of circumstances from which it appears that the de- 
fect ought to have been known, and remedied by it, is 
essential to liability.” 2 Dillon’s Mun. Corp., § 1024. 

In the case at bar there was no evidence of notice to the 
corporation nor of any fact from which such notice might 
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be inferred. Nor was the defect in the sidewalk, as sworn 
to by any witness, of such a character as to make it appa- 
rent that it ought necessarily to have been known by the 
city authorities. No reference having been made to the 
question of notice by the court in any of the instructions, 
it may be said that it was the duty of the defendant to pre- 
sent an instruction embodying the law on that subject as 
applicable to the case, and that a failure to do so amounts 
to a waiver of all objections on that account. This would 
be true were it not for the consideration that notice to the 
corporation is an essential ingredient of the cause of action 
against the defendant. It is a material link in the chain 
of facts necessary to fasten liability for the injury to the 
plaintiff upon the city. This indispensable link, then, be- 
ing wanting, the plaintiff’s evidence fails to sustain the 
verdict against the defendant. No laches on the part of 
the defendant short of a failure to apply for relief to the 
appellate court would amount toa waiver of such defect. 
Although this opinion has already reached an unusual 
length, as there must bea new trial, I deem it proper to call 
attention to the ruling of the court striking out the testi- 
mony of the witness Charles LeCount, of the measuring by 
him of the wooden structure of the cross-walk and the result 
of such measurement. As we have already seen, the wit- 
ness Seymour Spellman had sworn that the cause of the 
injury was the abruptness of the cross-walk, and the wit- 
ness LeCount testified that at the time of the accident there 
was dirt thrown on the 2x6 planks, which were “ put on 
for a slant” which dirt “ might lave come up an inch on 
the approach, and extended back from the edge of the ap- 
proach from a foot.to eighteen inches.” It therefore be- 
came, and was, material to show at what angle the said 
approach board extended down. With that shown in evi- 
dence the jury could come to an intelligent conclusion as 
to whether the abruptness of the face or elevation of the 
crossing was the proximate cause of the injury or not. 
25 
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Such being the case, and it being clearly proved that the 
wood structure of the walk was firmly spiked together and 
remained so at the time of the measurement, each plank 
maintaining the same relative position towards the other 
pieces, I think that the testimony was material and proper, 
and that to take it away from the jury was error. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance with 
law. 

REVERSED AND REMANDED. 


THE other judges concur. 


THE Union Paciric Raibway CoMPANY, APPELLANT, 
y. THE Burwtineaton & Missouri RrveR RAILROAD 
Company IN NEBRASKA ET AL., APPELLEES. 


Municipal Corporations: AssESsoRS OF DAMAGES. It is the 
true sense and meaning of the proviso to subdivision 28 of section 
69, chapter 14, Compiled Statutes, that before the election of the 
five disinterested householders therein provided for, an ordinance 
should be passed, approved, and published, according to law, pre- 
scribing the manner of suchelection and the compensation of such 
householders as assessors ; and it is not sufficient that such 
householders be appointed in gross by ordinance, without such 
method being prescribed. 


APPEAL from the district court of Buffalo county. 
Tried below before Gastin, J. 


A. J. Poppleton and John M. Thurston, for appellant. 
T. M. Marquett and J. W. Deweese, for appellees. 
Coss, J. 


This action was brought in the district court by the ap- 
pellant against the appellees for the purpose of enjoining 
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the erection of a stone grain elevator, then in course of con- 
struction by the individual appellees, on ground claimed 
by the corporation appellee, but which had been formally, 
at least, taken by the city of Kearney for the purpose of a 
street. The plaintiff was a large owner and holder of prop- 
erty in said city, some of which abutted on the said street. 
A temporary injunction was granted; but upon the final 
trial and hearing to the court a finding was made and 
judgment rendered for the defendants, and the cause dis- 
missed. The plaintiff brings the cause to this court by 
appeal. 

In support of the finding and judgment of the district 
court several points are presented, but one which it is 
deemed necessary to discuss in support of the conclusion 
to which I have arrived upon a somewhat patient and 
thorough examination of the case. 

The ordinance of the city of Kearney, upon which the 
proceedings for the condemnation of the ground in question 
were based, was copied in the record and is here repro- 
duced : 

‘“« \N ORDINANCE TO OPEN NEBRASKA AVENUE. 
“ Be it ordained by the Mayor and Common Council of the 
City of Kearney : 

“Section 1. That it is hereby deemed to be and it is 
necessary to open and extend Nebraska avenue, a street 
now existing and being in said city, from the north line of 
North Railroad street to the south line of South Railroad 
street in said city. 

‘Section 2. That for that purpose the following real 
estate be and the same is hereby condemned and appropri- 
ated to the use of sai: city as a street for public purposes, 
to-wit, astrip of land fifty feet in width, bounded as fol- 
lows : 

“Commencing at the point where the east line of Ne- 
braska avenue intersects the nortli line of North Railroad 
street, thence south to the south line of South Railroad 
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street, thence west fifty feet (50), thence north to the north 
line of North Railroad street, thence east fifty feet (50) to 
the place of beginning. , 

“Section 8. That John H. Roe, J. D. Seaman, George 
E. Smith, Abiel M. Pettis, W. C. Sunderland, all citizens 
of the city of Kearney, five disinterested householders of 
said city of Kearney, be and they are hereby elected to 
determine by assessment the damages suffered by the owner 
or owners of said property through which the said street 
is hereby opened and extended. 

“Section 4. Said assessors so appointed shall fix a time 
and place of meeting to make such assessment, and the city 
clerk shall give to the owners of real estate taken for opening 
said street at least ten days’ notice in writing of the same. 
Said notice may be served upon the agent of any corpora- 
tion owning any part of said real estate. Said assessors 
before making said assessment shall subscribe and take an 
oath in writing that they will faithfully and impartially 
make the assessnient to them submitted. 

“Section 5. Said assessors shall make their assessments 
in writing, and file the same in the office of the city clerk, 
together with an affidavit of the due and lawful publica- 
tion of this ordinance, and an affidavit of the service of 
the notice hereinbefore provided for upon the owners of 
said property so taken, or their agents, and the city clerk 
shall forward to the county clerk a duly certified copy 
thereof. 

“Section 6. The mayor shall tender to theowner orown- 
ers of said property, or their said agents, the amount of the 
assessments so made, and thereupon said street shall be 
and become open to the public. 

“Section 7. All ordinances or parts of ordinances in 
conflict herewith are hereby repealed. 

“Section 8. This ordinance shall take effect and be in 
force from and after its passage and publication. 

“ A ttest ; E. M. CunnNINGHAM, 

“City Clerk.” 
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.The authority on the part of the city to condemn and 
appropriate private property for the purposecontemplated by 
said ordinance is found in subdivision 18 of section 69 of 
chapter 14, of the Compiled Statutes, which is inthe follow- 
ing language. I quote only the proviso: ‘“ Provided, That 
in all cases the city or village shall make the person or per- 
sons whose property shall be taken or injured thereby, ad- 
equate compensation therefor, to be determined by the as- 
sessment of five disinterested householders, who shall be 
elected and compensated as may be prescribed by ordinance, 
and who shall in the discharge of their duties act under 
oath faithfully and impartially to make the assessment to 
them submitted.” 

The point is that the five householders who made the 
assessment of the compensation to the owners of the prop- 
erty taken by virtue of the said ordinance were not elected 
in a manner prescribed by ordinance, and hence the pro- 
ceedings of the city were ineffectual to appropriate the 
said property. This is a bill in equity to enforce such 
condemnation against the acknowledged owner of the fee. 
It will not be questioned that under the authorities, as well 
as upon the reason of the case, a condemnation and appro- 
priation to be thus enforced must be stricti juris. See Mills 
on Eminent Domain, § 90, and authoritiesthere cited. It is 
not sufficient that the jury or appraisers were possessed of 
all the qualifications provided by law, but they must have 
been elected in the manner provided by the statute au- 
thorizing the appropriation. It is obvious from the lan- 
guage of the proviso above quoted that it was the intention 
of the law-makers to provide that before the election of the 
five disinterested householders to assess the adequate com- 
pensation to the owners of property taken, or injured, 
for the purpose contemplated by the said section an or- 
dinance should be passed by the city council, approved 
by the mayor, and published in accordance with the 
provision of the charter on that subject, providing a 
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form, method, and manner for the election of such five di- 
interested householders, and for ascertaining and fixing 
their compensation for their services in making such assess- 
ment. The well-known rule that in construing a statute 
some force and meaning must be accorded, if possible, to 
all of its words and sentences, has been often invoked by 
this court, and cannot be questioned. Bearing this rule in 
mind I cannot believe that the purpose of the proviso is 
satisfied by an election or designation of such householders 
without any previous rule or prescribed manner or method 
by which they should be elected and compensated. Fur- 
thermore, I do not think that the naming or designating 
of a person or number of persons in the body of an ordinance, 
embracing other and independent provisions, is an election 
within the meaning of the section now under consideration. 

It is of the very essence of an election by independent 
voters that each one shall have an opportunity to vote for 
the candidate or person of his choice without having his 
vote so cast also counted for some one not his choice, or 
for some measure not approved by him. In the matter 
now being considered it is quite reasonable to conclude, 
indeed it is quite obvious, that the main questions involved 
in the passage of the ordinance by the common council 
were the opening of the street and the appropriating of 
defendant’s property therefor ; the naming of the persons 
to assess the value of and damages to the property to be 
appropriated was the minor proposition, yet I believe it 
was deemed by the framers of the provision of law now 
being considered a matter of sufficient importance to en- 
gage the attention of the common council, not only asa 
major but as the sole proposition on which to exercise its 
power of election, and that, too, after having previously 
passed an ordinance providing for or prescribing the method 
of such election. 

While considering the proviso above quoted we should 
not lose sight of the word compensated. It is very clearly 
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to my mind the intent and meaning of the language that 
the compensation or pay of the assessors should be pre- 
scribed, fixed by ordinance, before entering upon the dis- 
charge of their duties by them. The assessor should be 
entirely impartial between the city and the property owner; 
to this end the power to fix the amount of their compen- 
sation for their services should not be allowed to remain 
potential in the city or counsel until after the services are 
performed. Such amount or rate to be fixed high or low 
as the city officers might be pleased or displeased with the 
valuation of the property or assessment of damages made 
by such assessors. This construction gives to the language 
of the section a clear and reasonable meaning. I know of 
none other which would. 

I therefore reach the conclusion that the proceedings 
on the part of the city of Kearney, as shown by the rec- 
ord, in respect to the election of five disinterested house- 
holders to determine by assessment the adequate compensa- 
tion to be made to the owners of property to be taken or 
damaged by reason of the opening of said street, did not 
follow the statute strictly, and hence that the plaintiff as 
a property-holder of said city acquired no right, either 
legal or equitable, to restrain by injunction the erection of 
the grain elevator mentioned in the petition. 

Having reached the above conclusion, which, if correct, 
will sustain the finding and judgment of the district court, 
it is not deemed necessary to examine the other points raised 
by counsel and argued in the brief. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


Tae other judges concur. 
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Henry R. GouLp, APPELLANT, v. JAMES R. LouUGHRAN 
ET AL., APPELLEES. 


1. Judgment before Justice of Peace: coLULATERAL AT- 
TACK. Where a justice of the peace has jurisdiction of the sub- 
ject-matter and the parties, a judgment rendered by him after 
the expiration of the time fixed by statute must be corrected 
by a direct proceeding for that purpose, and will not be en- 
joined upon that ground alone. 


2. Injunction: DoES NOT LIE TO ENJOIN JUDGMENT: EXCEP- 
tions. A court of equity will not enjoin a judgment at law 
unless itappears that the plaintiff has a valid defense, which 
by reason of fraud, accident, or circumstances beyond his control 
etc., he was unable to avail himself of. 


Appeal from the district court of Douglas county. 
Heard below before WAKELEY, J. 


Andrew Bevins, for appellant, cited: Fox v. Meacham, 
6 Neb., 535. Williams v. Fowler, 2 J.J. Marsh, 405. 
Freeman Judgments, 489, 517, 519. 


J. J. O'Conner and C. A. Baldwin, for appellees, cited : 
High on Injunctions, §§ 88, 97,131. Crandall v. Bacon, 
20 Wis., 639. Stokes v. Knarr, 11 Wis., 407. 


MAXWELL, CH. J. 


This action was brought in the district court of Douglas 
county by the plaintiff against the defendant to enjoin the 
collection of a judgment rendered by a justice of the peace 
against him for $100. On the trial of the cause in the 
court below judgment was rendered in favor of the de- 
fendants and the action dismissed. The plaintiff appeals. 

No copy of the petition is set out in the record, and 
there is no very definite statement of what it contains in 
the abstract. The principal facts appear to be these: That 
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in November, 1882, Loughran brought an action against 
the plaintiff before Aug. Weiss, a justice of the peace, to 
recover the sum of $200, alleged damages for the wrong- 
ful suing out of an attachment; that on the 18th of that 
month said justice rendered judgment by default in favor 
of Loughran and against the plaintiff herein for the sum 
of $100; that within ten days thereafter the defendant in 
that action (plaintiff in this) made application to open said 
judgment and be let in to defend; that the judgment was 
conditionally set aside and the case set for trial on the 5th 
day of December, 1882; that on that day a trial was had 
and judgment rendered for $100 and costs; that at the 
conclusion of said trial the justice said: “TI shall be obliged 
to render a judgment against the defendant for $100.” He 
might have said: “T render judgment,” etc. It is claimed 
that the last judgment was not entered on the justice’s 
docket until on or about February 20th, 1883, when an 
execution was issued thereon. 

The sole ground upon which relief is sought is the want 
of authority of the justice to render the judgment at the 
time stated, and Fox v. Meacham, 6 Neb., 530, is cited in 
support of the rule contended for. In that case Fox was 
a justice of the peace before whom a criminal complaint 
was made by Meacham against one Collins. After hearing 
the case the justice discharged the prisoner and rendered 
“judgment against the state” for costs. Afterwards he 
issued execution upon this judgment against Meacham and _ 
caused his property to be sold by the officer executing the 
writ. Meacham thereupon brought an action against Fox 
to recover for the damages sustained by him by the wrong- 
ful issuing of the execution and sale of his property. On 
the trial of the cause, there being no judgment against 
Meacham on the docket of the justice, it was sought to 
obtain an order to permit Fox to amend his docket entry 
in the criminal case against Collins to show a judgment 
against Meacham for costs in that action, upon the ground 
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that the prosecution was malicious, and that he so intended 
his record to be made. The court held that after the entry 
of judgment by Fox in the criminal case “he could do 
nothing more in the premises and had no authority to 
amend, change, or modify the judgmeut.” That, we think, 
is a correct statement of the law, but it has no application to 
this case. It clearly appears from the record that a judg- 
ment was actually rendered by Weiss in a case in which 
he had jurisdiction; and the judgment, if erroneous, can 
only be corrected by a direct proceeding for that purpose. 
If the judgment was not actually entered upon the docket 
within the time prescribed by law, that fact may be made 
to appear, and, if.a material error has been committed, 
the court in a direct proceeding for that purpose will cor- 
rect it. But courts of equity do not interfere with judg- 
ments at law, unless it is made to appear that the plaintiff 
has a valid defense which he was unable to avail himself 
of by fraud, accident, or circumstances beyond his control, 
Horn v. Queen, 4 Neb., 108. Hendrickson v. Hinckley, 
17 How., 443. The facts in this case do not authorize 
the interposition of a court of equity, and the judgment is 
affirmed. 
JUDGMENT AFFIRMED. 


THE other judges concur. 


JAMES M, PARKER, APPELLEE, v. Norman O. Kuun 
ET AL., APPELLANTS. 


Bill of Exceptions. Where a bill of exceptions with certain pro- 
posed amendments of the adverse party was submitted to a 
jadge for his signature, and held by him in an apparent effort to 
have the attorneys agree upon certain points, and was signed 
after more than six months had elapsed from the entering of the 
decree; Held, That the party was not thereby deprived of the 
right of appeal. 
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Morton to dismiss. 

George W. Doane, for the motion. 
H, D, Estabrook, contra. 
MAaxwELL, Cu. J. 


A motion is made by the attorney for the plaintiff “to 
dismiss the appeal for the reason that the transcript of the 
proceedings in said case was not filed in the office of the 
clerk of the supreme court and the cause docketed therein 
within six months after the date of the rendition of the 
decree in said cause by the district court.” From the cer- 
tificate of the judge it appears that the cause was tried at 
the October (1883) term of the Douglas county district 
court and taken under advisement until the June term, 
1884, of that court, at which time a decree was rendered ; 
that said term closed on the 15th of September, 1884, an 
adjournment sine die being had at that time; that there- 
after, and as no date is given, presumably within the time 
authorized by law, a bill of exceptions was presented by 
the attorney for the defendants to the judge for his signa- 
ture, together with proposed amendments by the attorney 
for the plaintiff; that certain exhibits used on the trial were 
not attached to the bill which the plaintiff’s attorney in- 
sisted should be attached, but which the defendant’s attorney 
proposed to supply by an admission. ‘The attorneys seem 
to have disagreed as to the terms of the admission. After- 
wards the bill was again presented to the judge. He stated, 
‘with an admission as to the legal effect of the exhibits as 
testimony,” made and signed by counsel for defendants, 
that the attorney for the plaintiff still objected to the sign- 
ing of the bill without the exhibits, but upon the “admis- 
sion of counsel as to their effect, and counsel for defendants 
thereupon filed and attached another and broader admis- 
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sion, when upon further consideration I allowed and signed 
the bill;” that these proceedings occupied the time from 
one term of court to another, etc., the bill being signed 
March 8th, 1886. The attorney for the defendant has 
filed an affidavit showing that the delay in signing the bill 
was not his fault; that both plaintiff and defendant de- 
rive title from the same source, and that the exhibits re- 
ferred to were patents from the United States for ‘the 
land in controversy and mesne conveyances from the pat- 
entees to Parker as well as all the court proceedings in 
numerous foreclosure proceedings and the files therein.” 
No objection is made by the plaintiff’s attorney to the cor- 
rectness of the bill as signed, nor is there any evidence 
tending to show that the delay was unnecessary or was 
caused by the fault of the attorney for the defendant; nor 
is the objection in the motion to the bill because signed 
after the authority of the judge had ceased. The only 
question for determination is, shall the defendants be de- 
prived of their right of appeal by the delay of the judge 
in signing the bill? We think not. It is a well-estab- 
lished rule that where an individual in the prosecution of 
a right does everything which the law requires him to do, 
and he fails to attain his right by the neglect or miscon- 
duct of a public officer the law will protect him. Smiley 
v. Sampson, 1 Neb., 83. Lntle v. Arkansas, 9 How., 333. 
Dobson v. Dobson, 7 Neb., 296. Louderbach v. Boyd, 1 Ash- 
mead, Pa., 380. Noble v. Houk, 168. & R., 421. Rail- 
road Co. v. McPherson, 12 Neb., 480. Curran v. Wilcox, 
10 Neb., 449. In the case last cited a correct copy of the 
stenographic report of the testimony containing the excep- 
tions was not furnished to the attorneys for the plaintiff 
in error within forty days after the adjournment of the 
court sine die, but the court held that the attorneys had a 
right to rely on the stenographic reporter for a transcript 
of the oral proceedings in court, and could not be deprived 
of a bill of exceptions by the failure of such reporter to 
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prepare the bill within the time fixed by law. It is said 
(page 452): “The law will not permit the plaintiff to be 
prejudiced in his rights by reason of the failure of an of- 
ficer of the court to do his duty.” That rule applies in 
this case. The same bill substantially as signed seems 
to have been presented to the judge for his signature. The 
delay in signing the same no doubt arose from a desire on 
his part to have the bill, if possible, satisfactory to both 
the plaintiff and defendants, and not to prejudice the rights 
of either in any respect. This isapparent from the papers 
in the case. But no appeal could be taken until “a certi- 
fied transcript of the proceedings had in the cause in the 
district court”’ could be obtained and filed in the supreme 
court. And as there is no objection that since the defend- 
ants obtained the signing of the bill of exceptions there 
has been any delay on their part, the motion must be over- 
ruled. 


e MOorion OVERRULED. 


THE other judges concur. 


In RE W. N. REED, ADMINISTRATOR OF THE ESTATE OF 
RospeRt FRANCIS, V. EstaTe or THomas THOMPSON, 
DECEASED. 


1. Judgment: OPENING UNDER SECTION 82, CODE. Where pro- 
ceedings were had under the statute to enforce specific perform- 
auce of @ contract ‘alleged to have been made by a vendor since 
deceased, and a decree is entered in favor of the heirs of the 
vendee requiring the administrator to execute a deed, the heirs of 
the vendor, who were non-residents of the state while the action 
was pending, and on whom no other service was had than by pub- 
lication of a notice in a newspaper in the county where the land 
was situated, and who had no actual notice of the pendency of 
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the action, may at any time within five years from the entry of 
the decree apply to the court under section 82 of the code for 
leave to open the judgment and be let in to defend. 


2. AFFIDAVIT OF ATTORNEY. The affidavit that the party 


seeking to open the judgment “‘had no actual notice of the 
pendency of the suit in time toappear in courtand make his de- 
fense,’’ ordinarily should be made by the party himself. But if 
from the peculiar circumstances of the case an attorney has per- 
sonal knowledge of the want of such notice and makes an affi- 
davit accordingly it will be sufficient to sustain the order when 
there are no counter affidavits. 


ApprAL from the district court of Butler county. Heard 
below before Post, J. 


Myers, Evans & Steele, for appellant. 


Marquett, Deweese & Hall and W. S. Hamilton, for 
appellees. 


MaxweEL., Cu. J. 


In April, 1883, the administrator of the estate of Robert 
Francis, deceased, filed a petition in the district court of But- 
ler county wherein he alleged that Robert Francis died on 
the 7th day of January, 1883, intestate, leaving a widowand 
one minor child; that W. N. Reed was thereupon appointed 
administrator of his estate and has duly qualified and is 
acting as such administrator; that on the day and year 
named one Thomas Thompson died intestate, leaving no 
widow or heirs in America, and none whatever to the knowl- 
edge of petitioner; that H. R. Craig was duly appointed 
and is acting as administrator of his estate; that during the 
life-time of said deceased parties said Francis worked as a 
farm hand for said Thompson at his request, for over eight 
years, for which Thompson had never paid him anything 
whatever; that prior to the death of said parties, and in 
payment for said services, said Thompson executed and 
delivered to said Francis a contract in writing, in which he 
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agreed to execute and deliver to said Francis a good and 
sufficient warranty deed for the east half of the south-west 
quarter of section thirty-two, in township thirteen, range 
three, in Butler county, which contract was in full force 
and effect at the death of said parties, but has been lost. 
The prayer is for a conveyance of said real estate by the 
administrator as provided by the statute. 

To this petition Craig, as administrator, filed an answer, 
as follows: “ Admits that said parties died as alleged ; that 
the said parties were duly appointed administrators as al- 
leged ; that said Thompson died seized of said real estate ; 
that said Francis did work for said Thompson as alleged, 
but he had no personal knowledge of the execution and 
delivery of said written contract; that one brother and 
four sisters of said Thompson live in Ireland, and a cousin 
named McBride in Ohio, and that they intend to appear 
and claim the estate. 

In March, 1883, the cause was tried and a decree ren- 
dered as prayed for in the petition ; and a deed appears to 

have been executed, although it is not so stated in the rec- 
‘ord. Sometime in the year 1885, the exact date does not 
appear, one W. S. Hamilton made an affidavit wherein he 
swears that he is one of the attorneys of record for Jane 
Thompson, Martha Wyndham, Eliza Colton, and Sarah 
Hamilton, and that said parties are the heirs at law of 
Thomas Thompson, who died in Butler county, Nebraska, 
January 7, 1873, intestate, leaving no widow; that at the 
commencement of the action said parties were and are res- 
idents of Ireland; that said parties have a complete de- 
fense to said petition; that during the pendency of the ac- 
tion said parties had no actual notice of the same in time 
to appear in said court and make their defence, ete. <After- 
ward said parties filed an answer to the petition, verified 
by the same attorney. In August, 1885, the court made. 
the following order: “This cause came on for hearing 
after due notice to the petitioner, W. N. Reed, upon the 
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motion of Jane Thompson, Martha Wyndham, Sarah Ham- 
ilton, and Eliza Colton, heirs of Thomas Thompson, de- 
ceased, to open a decree heretofore rendered in this action, 
and after hearing the evidence and argument of counsel 
the court finds that no other service upon said Martha 
Wyndham, Jane Thompson, Sarah Hamilton, and Eliza 
Colton, heirs of Thomas Thompson, deceased, was had in 
this case than by publication in the Butler County Press, 
and it appearing to the satisfaction of the court by the evi- 
dence that the said Martha Wyndham, Jane Thompson, 
Sarah Hamilton, and Eliza Colton are interested in the 
estate of Thomas Thompson, deceased, and that during the 
pendency of the action said Martha Wyndham, Jane 
Thompson, Sarah Hamilton, and Eliza Colton had no ac- 
tual notice thereof, and that they have a defense to the 
same. It is therefore considered that the decree heretofore 
rendered in this case be and the same is hereby set aside, 
and that they be permitted to defend.” The entering of 
this order is the error complained of. 

Sec. 82 of the code provides that “a party against whom 
a judgment or order has been rendered without other ser- 
vice than by publication in a newspaper, may, at any time 
within five years after the date of the judgment or order, 
have the same opened, and be let in to defend; before the 
judgment or order shall be opened the applicant shall give 
notice to the adverse party of his intention to make such 
an application, and shall file a full answer to the petition, 
pay all costs, if the court require them to be paid, and 
make it appear to the satisfaction of the court by affidavit 
that during the pendency of the action he had no actual 
notice thereof in time to appear in court and make his de- 
fense; but the title to any property, the subject of the 
judgment or order sought to be opened, which by it, or in 
consequence of it, shall have passed to a purchaser in good 
faith, shall not be affected by any proceedings under this 
section, nor shall they affect the title to any property sold 
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before judgment under an attachment. The adverse party, 
on the hearing of an application to open a judgment or or- 
der, as provided by this section, shall be allowed to present 
counter affidavits to show that during the pendency of the 
action the applicant had notice thereof in time to appear in 
court and make his defense.”’ 

The authority of the plaintiff to institute an action 
against the administrator of Thompson’s estate is derived 
from sections 3238, 324, 325, and 326, of chap. 23, Comp. 
St., relating to decedents. 

Section 829 of that chapter provides that, “ whenever 
any person who is bound by any contract to convey real 
estate shal] die before making the conveyance, the person 
entitled thereto may have a-bill in chancery to enforce the 
specific performance of the contract by his heirs, devisees, 
or the executor or administrator of the deceased party who 
made the contract,” etc. 

It is unnecessary in this connection to trace the history of 
these several provisions. The object is apparent, viz., to 
provide a mode for the enforcement of a contract made by 
the decedent in his life-time. The parties interested in the 
decedent’s estate are proper if not necessary parties to the 
proceeding in order that they may have an opportunity to 
make any defense known to exist against the claim. The 
parties should be the same as in an action for specific per- 
formance. The administrator isa mere trustee whose power 
to convey is derived entirely from the decree of the court. 
As a general rulea decree for specific performance between 
an administrator of the estate of the vendor, and the ser- 
viving party to a contract will be rendered, whenever such 
performance would be decreed in an action between the 
original parties, if living, unless some intervening equities 
controlling the case have arisen since the death of the con- 
tractor. Willard’s Eq. Juris., 269. Hill v. Ressegien, 17 
Barb., 162. While the defendants who have been per- 
mitted to answer in this case were not made parties to the 

26 
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action, still if their answer is true they have an interest in 
the property the subject of the action, and in order that 
their rights in the premises may be determining we see no 
objection to permitting them to defend. Had the affida- 
vit to open the default been made by the parties themselves 
instead of one of their attorneys it would have been more 
satisfactory. It should at least show his means of knowl- 
edge. While the statute does not in terms require the affi- 
davit to be made by the party seeking ‘to open the default 
it is pretty clear that such was the intention, as ordinarily 
it would be difficult for A to swear that B was not apprised 
of certain facts. There may be such cases, however, where 
from peculiar circumstances the knowledge of the want of 
notice is possessed by the attorney, and we must presume 
such peculiar circumstances existed in this case. As there 
are no counter affidavits, there is no error apparent, there- 
fore, in granting the order. The order of the court below 
is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Warre Lake Lumper CoMPANY, APPELLANT, v. W. 
G. STONE, IMPLEADED, ETC., APPELLEE. 


1. Appeal: rFinpING. The finding of a trial court upon a ques- 
tion of fact, upon which there isa conflict in the testimony, will 
not be molested unless clearly wrong. Evidence examined, and 
the decision of the district court, Held, To besupported thereby. 


2. Principal and Agent: PRINCIPAL BOUND BY REPRESEN- 
TATIONS OF AGENT: ESTOPPEL. Where an agent was entrusted 
with the business of carrying on a lumber yard, with authority 
to sell and deliver lumber for cash or on credit as he saw proper, 
to collect and receive the money of his principal, file and enforce 
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mechanics’ liens or not as he should deem best, this would con- 
stitute him, so far as third persons without notice of any limita- 
tion would be concerned, the general agent of his principal, and 
the principal would be bound by a representation or statement 
made tosuch third party that no lien or claim was made or would 
be made upon certain property, for the improvement of which 
lumber had been furnished by the agent for the principal, and 
which statement induced such third party, relying thereon, to 
purchase the property referred to. In such case it was Held, No 
error for the court to refuse to hear testimony to prove a want of 
authority upon the part of the agent to waive the right to file 
and assert a mechanic’s lien, it being conceded that the party 
making the purchase had no knowledge of the absence of such 
authority. 

3. Mechanic’s Lien. The law does not give a mechanic’s lien 
which can be enforced without first complying with the terms. 
of the statute in filing the necessary account and affidavitin the 
office of the county clerk of the proper county. -Prior to the fil- 
ing of such affidavit the mechanic or purchaser of material has 
no such interest in the real estate as would require a relinquish- 

‘ ment in writing under the statute of frauds. 


AppEAL from the district court for Johnson county, 
Heard below before Broapy, J. 


. S.P. Davidson, for appellant, cited: Matthews v. Soule, 
12 Neb., 404. Stoll v. Sheldon, 13 Neb., 209. Graul ». 
Strutzel, 58 Towa, 712, 


T. Appelget & Son, for appellee, cited: Layet v. Gano, 
17 Ohio, 466. 1 Parsons Contracts, 42. Dinsmore & Co. 
v. Stimbert, 12 Neb., 438. 


REEsE, J. 


This is an action to foreclose a mechanic’s lien for lum- 
ber, etc., furnished for the construction of a dwelling-house 
on the land of defendant Janousky. The petition of plain- 
tiff contains the usual averments in actions of the kind, 
with the additional allegation that defendant Stone claims 
some title to the property, but which is junior and inferior 
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to the lien of plaintiff. Janousky failed to answer, and 
default was entered against him. Defendant Stone an- 
swered and alleged therein that he had purchased the land 
upon which the building was constructed, after the con- 
struction thereof, but that before purchasing he applied to 
the agent of plaintiff in charge of its business, and who 
had sold the lumber to Janousky, for the purpose of ascer- 
taining whether the said plaintiff had or claimed a mechan- 
ic’s lien on the property, and that he was informed by the 
agent that plaintiff had no lien or claim upon the prem- 
ises, nor any claim against Janousky which should become 
a lien thereon. That relying upon the representations, 
statements, and promises of such agent he purchased the 
property. The cause was tried to the court, who found ia 
favor of plaintiff as against defendant Janousky, aud ren- 
dered judgment for the amount claimed, but in favor of 
defendant Stone as to the lien, and refused to order the 
sale of the real estate. From the decree dismissing the ac- 
tion as against Stone plaintiff appeals. 

It appears from the record that the whole account against 
Janousky amounted to $310.80. Of this $160.80 had been 
paid, leaving a balance of $150.00 unpaid. The last item 
of the account was furnished November 26th, 1883. The 
purchase was made by Stone on the 9th day of January, 
1884. The affidavit and account were filed in the office of 
the county clerk on the 23d of February following. Upon 
the trial defendant Stone testified very positively that a day 
or two before making the purchase, and pending the nego- 
tiations, he called upon the agent of the plaintiff at its 
usual place of business and enquired particularly if there 
were to be any claims against the land, and if Janousky 
owed anything for lumber, etc., and that he was informed 
by the agent that he had a note for the balance due but that 
if Stone could make the trade to do so and he would not 
be molested ; that no lien would be claimed or asserted 
in case the trade was made. That as a part at least of 
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the consideration would be a store in Crab Orchard, 
where the agent and defendant Stone resided, he could 
get the payment out of the store, etc., and that relying on 
on the statements and representations thus made, he made 
the trade. This testimony is in part corroborated by that 
of B, F. Stone, who testified that the agent informed him 
that if the trade went on he would get his pay out of the 
store. The agent, J. H. Hanna, testified on rebuttal that 
Stone came to the office of plaintiff about the time stated 
by him and enquired whether there were any claims on the 
Janousky place, and he informed him there were not, and 
that there were no liens on the property; but that he further 
said that if the trade was made Janousky would pay him 
out of the money received, and that if he did not do soa 
lien would be filed. The witness did not remember saying 
that he would get the money out of the store if the trade 
was made. 

It is insisted that the finding of the trial court is not sup- 
ported by sufficient evidence, and that for that reason the 
decree should be reversed. Upon this feature of the case 
we have only tosay that, in accordance with the settled rule 
of law in this state when the testimony is conflicting, the 
verdict or finding in the trial court will be sustained unless 
clearly wrong. We not only find sufficient evidence in this 
record to sustain the finding, but are of the opinion that 
it is supported by the preponderance of the testimony. 
The finding will, therefore, not be molested on that ground. 

Plaintiff sought to show by the testimony of the witness 
Hanna, its agent, and by that of its vice-president, that 
Hanna had no authority to waive the taking of liens in any 
other method except upon payment of the lien itself. This 
was objected to, and upon plaintiff ’s counsel stating in an- 
swer to an enquiry of the judge that he did not propose or ex- 
pect to prove that either Janousky or Stone had any knowl- 
edge of such fact, the objection was sustained. This is 
assigned aserror. In this we see no error. - As to the legal 
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proposition presented, we concede as sound substantially all 
that is claimed by plaintiff’s counsel. That is, that an agent 
employed for a special purpose derives from such employ- 
ment no general authority from his principal, and that such 
agent would not be at liberty to exercise his discretion in the 
choice of a mode of performing his duty if some one mode is 
fixed by usage or order, etc. But we think the record shows 
that Mr. Hanna was the general agent of plaintiff for 
the transaction of its business at Crab Orchard. He had 
authority to sell lumber, either for cash or on credit; to 
receive and receipt for money and to collect by suit. To 
make affidavits to accounts and secure mechanics’ liens or 
not as he saw fit, and upon payment to satisfy and cancel 
liens which he had secured, and such other things as might 
be necessary to carry out these genera] duties. 

It would be unreasonable to say that it was his special 
duty to secure a lien in this particular case, or to file and 
secure liens in all cases. The matter was and must have 
been left to his discretion and judgment. Now, assuming 
the finding of the court to be correct, that by his conduct 
and representations the agent induced Stone to make the 
purchase, relying upon the statement and promise that no 
lien existed and none would beclaimed, this being within his 
apparent authority, no good reason can be found why Stone 
should not be protected from a lien filed a month and a half 
after his purchase. If, therefore, Hanna was apparently 
the general agent of plaintiff for the transaction of its busi- 
ness at Crab Orchard, entrusted with the control of its busi- 
ness, it is very clear that he had authority to depend upon 

othe integrity and ability of Janousky to pay the debt in 
question without seeking the advantage of a mechanic’s 
lien, and his promise to do so would bind his principal. 

It is not deemed necessary to discuss the question pre- 
sented involving the statute of frauds. At the time the 
promise was made there was no mechanic’s lien to be 
surrendered or canceled; no estate to convey; no instru- 
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ments in writing necessary. Plaintiff had no lien it could 
enforce without a compliance with the statute. This by 
itsagent it agreed not to do. Rights of other parties having 
been acquired by reason of this agreement, plaintiff cannot 
now repudiate it to their damage. 

The ruling of the district court being in our opinion cor- 
rect, the same is affirmed. 


JUDGMENT AFFIRMED. 


The other judges concur. 


Freperick A. BRIGHAM, APPELLEE, v. PErEeR A. 
McDowe tt, GEoreE C. NEWMAN, TRUSTEE, THOS. 
Ryan, Joan S. Gregory, anD E. Mary GREGORY, 
APPELLANTS. 


1. Estoppel: JUDGMENT: RES ADJUDICATA. In order to con- 
stitute a former adjudication which can be pleaded in bar of a 
recovery, the judgment pleaded must be in an action between 
the same parties, or their privies, and upon the same subject- 
matter as the cause in which the defense is presented. 


2. Attorney and Client: PEIVILEGED COMMUNICATIONS: EVI- 
DENCE. Where an attorney is employed to prosecute an action 
to foreclose a mortgage, and before the final foreclosure is con- 
summated, and during the litigation, the plaintiff denies the 
authority of his attorney to prosecute a collateral action which, 
if prosecuted, would work an estoppel on plaintiff; and where 
in a subsequent action in which the question of the author- 
ity of the attorney to act becomes important, for the pur- 
pose of determining the rights of parties affected by the first 
decree, it is not a violation of the law of privileged communi- 
cations to allow the attorney to testify as to his employment, 
and as to the instructions given him by his client, or as to his 
approval of the course pursued by the attorney. Especially is 
this the case where the relation of attorney and client has 
ceased and the authority of the attorney is called in question 
by the client, and in a case where equities of third parties are 
to be settled without detriment to the rights of the client. 
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3. Mortgage: FORECLOSURE: NEW MORIGAGE: PRIORITY OF 
LIENS. A executed a mortgage to B on certain lands to secure 
the payment of asumof money. Afterwards, and during the 
existence of the lien created by the mortgage, A, upon the con- 
ditional consent of B (the condition being that the new security 
should be of equal value with the old), exchanged part of the 
real estate mortgaged for other real estate of less value, receiv- 
ing the difference in cash, and executed a new mortgage on the 
property received by him in exchange for that previously mort~ 
gaged, receiving a release, which he failed to have recorded, and 
conveying the land described in the first mortgage to the pur- 
chaser. B was a non-resident. The mortgage was placed in 
the hands of attorneys for foreclosure who had no knowledge of 
the execution of the second mortgage, nor of the release of the 
part of the property described in the first mortgage. They ob- 
tained a decree.of foreclosure against the property described in 
the first mortgage. Service of summons upon the owner of the 
property released was had by publication. By mistake of the 
attorneys this released property was not described in the pub- 
lished notice. After the decree had been rendered the attorneys 
brought suit to correct the decree and modify it so as to omit 
the released premises and include that described in A’s second 
mortgage. In tnis proceeding the purchaser from A made a 
general appearance. The decree was modified as prayed. A 
appealed to the supreme court, where the action was dismissed 
on the motion of B, as having been instituted and carried on 
without his authority. B had knowledge of the existence of 
the second action, and did not disaffirm until informed of all 
the facts. While this second suit was pending B’s attorneys 
purchased of A’s grantee the property released from the first 
mortgage at about one-eighth of its value, and had the deed 
made to another in trust for them. Soon afterwards they sold 
the land for its value and retained the proceeds, the purchaser 
having constructive knowledge of all the proceedings. In an 
action by this purchaser to enjoin the sale of the land under the 
decree, and for the purpose of having the real estate of A in- 
cluded in the second mortgage sold first, it was Held, That as 
between such purchaser and A he was entitled to have the 
property conveyed by A’s second mortgage sold first, but that 
after such sale, if any deficiency existed, the land purchased by 
him should be sold to satisfy the same. 


APPEAL from the district court of Lancaster county. 
Heard below before Pounp and MircHELL, JJ. 
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REEsE, J. 


This is an appeal from a decree of the district court of 
Lancaster county. The cause was referred to a referee, 
who heard the evidence and reported his findings of fact 
and conclusions of law, and which report was confirmed and 
decree entered in accordance therewith over the exceptions 

_and objections of defendants. The record is unusually vo- 

luminous, and the report of the referee is of great length, 
and we shall be content with a brief statement of the case 
without quoting at length from either. 
The briefs and arguments at the bar of this court abound 
with charges and counter-charges of dishonesty and bad 
faith on the part of counsel and litigants; and, while there 
is much in the case from its inception which savors of a 
want of good faith and common honesty, we shall neither 
deem it a duty nora privilege to apologize for, explain 
away, condemn, or criticise the conduct of any one involved 
in this case, but seek to dispose of the cause, as it seems to 
demand, in a rather summary way, and thus, if possible, 
terminate its long and expensive career. 
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In 1875 defendants John S, and E. Mary Gregory exe- 
cuted to defendant McDowell their note for the sum of 
$1,000, and to secure its payment made a trust deed or 
mortgage to defendant Newman. This mortgage covered 
the south-west quarter of section 20, in township 12 north, 
of range 6, and the east half of the south-east quarter of 
section 27, in township 10 north, of rangesix. About one 
year thereafter Gregory negotiated an exchange of property 
with one Powell, by which he was to receive from Powell 
lot 7 in block 122 in the city of Lincoln, and for which he 
was to give the eighty acre tract in section 27, and which 
_ was included in the McDowell mortgage. McDowell was 
a non-resident, residing in New York, and his business 
was transacted here by Hartley, Newman, and Leonard, 
who were connected with the Lancaster County Bank, in 
Lincoln. It further appears that the land was considered 
worth $800 more than the town property. Such repre- | 
sentations were made to McDowell as to the benefits to 
be derived from an exchange of securities as induced him 
to consent, conditionally, to the exchange. This condi- 
tion was that the title to the new security should be good, 
and the value equal to the old. The exchange was made, 
but the $800 received was not accounted for, McDowell re- 
ceiving no part of it. The new mortgage was sent to Mc- 
Dowell, and the time of payment by his consent extended 
for one year. Gregory, by this deal, received the $800 and 
the city property for the eighty acres, the land in dispute 
here. He failed to record the release of the mortgage and 
also failed to pay his note. The mortgage was placed in 
the hands of Lamb, Billingsley & Lambertson for fore- 
closure. Jambertson appears to have had little, if any- 
thing, to do personally with the matter. The suit was in- 
stituted, but for the foreclosure of the original mortgage. 
The attorneys claim they had no knowledge of the exchange 
of securities, and it seems that the mortgage on the city 
property was not placed in their hands. Powell wasmade 
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a party to the action. Being a non-resident, service of 
summons was made by publication. No mention was made 
of the eighty acre tract either in the affidavit for publica- 
tion or in the notice as published. The 160 acres in sec- 
tion twenty was described in both, and referred to as the 
property described in the mortgage. During the pendency 
of this suit, with the consent of McDowell, it was stipu- 
lated that a decree should be entered as prayed, that no 
stay of proceedings should be had by Gregory, that no at- 
torney’s fees should be taxed in the costs, an order of sale 
should be issued and the land sold, but no judgment for any 
deficiency should be entered against Gregory. ‘The decree 
was entered, and in due time the order of sale was issued 
and the land in question here was advertised forsale. The 
attorneys having the matter in charge ordered a return of 
the order of sale. An action was afterwards commenced, 
the purpose of which was to correct the former decree so as 
to relieve the eighty acres from its effects and in its stead 
include the city property described in thesecond mortgage. 
This suit was commenced in September, 1878. In De- 
cember, 1879, and while this suit was pending, Lamb and 
Billingsley, who were still the attorneys for plaintiff, and 
J.H. McMurtry purchased the eighty acres for the sum of 
$250, and caused it to be conveyed to Harry E. Wells, who 
held it in trust for them, At this time Lamb, Billingsley, 
and McMurtry all knew that McDowell claimed an inter- 
est inthe land and insisted that the conditions imposed had 
not been complied with and that he had never released it 
from the mortgage. On the 10th day of February, 1880, 
and while said suit to correct the decree was still pending, 
Wells conveyed the land to E. 8. Hume, a sister of Bil- 
lingsley, and she received and held the title in the same 
capacity in which Wells had held it—as trustee for Lamb, 
Billingsley, and McMurtry. A decree was finally entered 
correcting the former deed as prayed. Powell appeared in 
this cause and filed a general demurrer, but so far as is 
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shown, no ruling was had thereon. From this decree Greg- 
ory appealed to the supreme court, but the cause was dis- 
missed without a hearing on the merits, McDowell having 
appeared and denied the authority of Lamb and Billings- 
ley to prosecute the suit. The action was, upon his motion, 
dismissed. See McDowell v. Gregory, 14 Neb., 33. In 
1883 Powell and the plaintiff in this suit appeared in the 
district court and each filed motions to set aside the decree 
and for leave to answer under the provisions of section 82, 
civil code. But Powell having no interest in the property 
at the time of filing his motion, and Brigham (plaintiff) 
not having been a party to the action and having received 
his title after the decree, both applications were refused and 
this holding was affirmed in Powell and Brigham v. Me- 
Dowell, 16 Neb., 424. This action is now brought by 
Brigham to restrain McDowell from selling the eighty 
acres referred to and to which he holds title, or failing in 
that to require the property in the city of Lincoln on which 
Gregory executed the last mortgage to be sold first, and 
that this land may be held only for such deficiency as may 
exist after such sale. The referee by his findings of fact 
and conclusions of law decided that the eighty acres owned 
by plaintiff was discharged from the mortgage, and that the 
temporary injunction should be made perpetual, and that 
McDowell was entitled toa decree foreclosing the mortgage 
executed by Gregory on lot 7 in block 122, in the city of 
Lincoln, and that said property should be sold to satisfy 
the unpaid balance of the original decree, which was found 
to be $1,496.95. A decree was entered accordingly. De- 
fendants and Gregory appeal. 

A number of questions are presented for decision by the 
appellants, some of which we will notice iu the order in 
which they occur. It is insisted that there has been a full 
and final adjudication of all questions involved in this suit 
by the judgments in the cases reported in 14th and 16th 
Neb. above referred to. We cannot so hold. The first 
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case was dismissed by the supreme court upon the uncon- 
tradicted showing of the plaintiff McDowell that the ac- 
tion was brought without his knowledge or consent. That 
he had not released the land, and that his attorneys, prior 
to the commencement of the action had purchased it for 
$250, although it was worth $2,000, and had caused it to 
be conveyed to a sister of one of said attorneys to be held 
in trust for them, ete. The action was simply dismissed 
without a final hearing, and the parties were restored to 
their former condition. Nothing could have been adjudi- 
cated there except the fact that as between the parties to 
the record the suit was instituted without authority. As 
to the second action, reported in 16 Neb.,the only question 
there settled was that neither Powell nor Brigham was in 
a position which would entitle him to the benefits of the 
provisions of section 82 of the civil code. In order to con- 
stitute an adjudication of the questions involved in this 
action the judgments pleaded must have been between the 
same parties (or their privies) in an adversary proceeding, 
and a judgment must have been entered upon the merits 
or upon the questions presented in this action. 

Tt is insisted that plaintiff has an adequate remedy at 
law, and is therefore not entitled to an injunction at all, 
. That if his title fails his recourse should be had upon the 
covenants of his deed. As between plaintiff and McDow- 
ell alone this might be true, but as all parties interested 
are before the court it was proper for the referee to con- 
sider all the equities of the case and decide as to the 
rights of all. As we shall see further on it isclear that as 
between Brigham aud Gregory the equities are with the 
former and the decree should be entered accordingly. Sec. 
429, civil code. 

Our attention is called tothe evidence, and in this con- 
nection it is claimed that the referree erred in admitting 
the testimony of W. J. Lamb, who was the attorney for 
defendant McDowell in the suit for the foreclosure of the 
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mortgage. This testimony related to the correspondence 
and communications made between McDowell and Lamb 
during the progress of the litigation and while the re- 
lations of attorney and client snbsisted. It is claimed 
that these communications were privileged under the 
provisions of section 333 of the civil code, and the well- 
known principles of the common law by which profes- 
sional communications are protected in order that the 
freest and most confidential relations may safely exist 
between attorney and client. This rule of law is too 
well settled to require any discussion or examination 
here, and it need only be said that we adhere to it in all 
of its force and its proper application. But as we have 
seen, the contest here is not solely between plaintiff and 
defendant McDowell, but is also between plaintiff and 
defendant Gregory. If the mortgage on the eighty acres 
in question was released by McDowell, that is, if the condi- 
tions imposed by him and known to Gregory had been fully 
met and complied with, or if Gregory had no knowledge 
of any such failure and had received the unconditional re- 
lease of the mortgaged property and transferred it to a bona 
fide purchaser in good faith, and all the mesne conveyances 
to plaintiff had been in good faith and without notice, it 
can be easily seen that plaintiff’s equities would be much 
greater than Gregory’s. In fact it cannot be well doubted 
that as between plaintiff and Gregory, plaintiff would be 
entitled to protection. Since McDowell by his effort to sell 
. toust be taken as in a hostile attitude to plaintiff, it becomes 
an essential and pertinent enquiry as to whether he had 
either approved the release at the time it was made as being 
in compliance with the conditions imposed, or whether he 
had ratified it afterwards by knowingly authorizing Lamb 
as his attorney to reform the decree when the alleged mis- 
take was discovered. As between plaintiff and defendant 
McDowell, we cannot see that the decision of the referee 
was a violation of the rule invoked by plaintiff. As we 
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view the case it must be treated substantially as if the deed 
from Campbell to Wells had been made directly to Lamb 
and Billingsley, who then were plaintiff’s attorneys. The 
good faith of this transaction, or whether or not they could 
have been called upon by plaintiff for an accounting or 
not, or whether the purchase of the property was a viola- 
tion of professional ethics, is not directly before us and 
need not be here discussed. Lamb and Billingsley were, in 
equity and good conscience at least, liable to plaintiff for the 
consideration paid them for the land in case of a failure of 
his title. To this extent the relations of McDowell and 
Lamb and Billingsley were adversary. The real question 
was one of authority on the part of Lamb and Billingsley 
to pursue the course adopted by them in conducting Me- 
Dowell’s suit. If McDowell, with full knowledge of all 
the facts in the case, had instructed them to abandon the 
mortgage as to the eighty acres and foreclose as to the city 
property in its stead, the authority and direction would not 
be a privileged communication. Gower v. Emery, 18 Me., 
79. Brown v. Payson, 6 N.H., 443. Fultonv. Maccrack- 
en, 18 Md., 528. Heister v. Davis,3 Yeates, 4. Rochester 
Bank v. Suydam, 5 Howard Pr., 254. Burnside v. Terry, 
51 Ga., 186. Nanve v. Baird, 12 Ind., 318. Satterlee v. 
Bliss, 36 Cal., 489. Mitchell v. Bromberger, 2 Nev., 345. 
Again, suppose it were true, and which must beassumed to 
be the case until the contrary appears, that thetitle of plain- 
tiff was not tainted by any want of good faith in his grantors, 
and that McDowell with full knuwledge of the facts had 
approved the relinquishment of the mortgage, and based 
upon such approval the plaintiff’s title had been acquired, 
it would be an infringement of all rules of right to say 
that after such voluntary act on the part of McDowell he 
might take advantage of the confidence reposed in his acts 
by the purchaser and by closing the mouth of his attorney 
as to his authority perpetrate a fraud upon those who had 
relied upon his conduct and that of his attorney. The rule 
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applicable to privileged and professional communications 
is intended for a shield to protect the confidence of a client 
reposed in his attorney, and not as an implement by the 
use of which he can defraud others. Taking all the cir- 
cumstances of the case, as well as the relations of the parties 
to the suit, into consideration, we think the referee did not 
err in hearing the testimony of Mr. Lamb. 

By the testimony and report of the referee we are in- 
formed that Gregory first mortgaged the land in question 
to defendant McDowell. Afterwards he succeeded in get- 
ting the city property substituted as security in lieu of the 
land, receiving a written release from the trustee. He failed 
to place this release on record. In securing the release he 
made an exchange of property by which he traded the 
mortgaged land for that which he mortgaged in its stead, 
He not only received the city property for the land, but also 
the sum of $800 in cash. He now asks that, notwithstand- 
ing the fact that he has once received full value for the land, 
it be still sold under the mortgage and the property received 
in its stead and mortgaged in its stead shall be protected 
from sale. We know of no rule either of law or equity 
which would enable him to do this. As between him and 
' plaintiff the equities are all one way, and this without 
reference to the presence or want of good faith in Lamb 
and Billingsley or any other person in afterwards purchas- 
ing the land. The decision of the referee that the city 
property mortgaged by him in lieu of the land should be 
sold was right. 

The next question is as to whether the decisionof the ref- 
eree that the temporary injunction by which defendant 
McDowell was restrained from selling the eighty acres first 
mortgaged by Gregory should be made perpetual was right. 
In order to a full understanding of the question we quote 
the 31st, 32d, 33d, 34th, 35th, and 36th findings of the 
referee, to-wit: 

“31, I find about the 7th of September, 1878, the so- 
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called second suit was instituted in the name of Peter A. 
McDowell against the defendant Gregory et a/., in which 
it was alleged, in substance, among other things, the making, 
executing, and delivering of the note and trust deed as 
herein referred to, and the execution of the second trust deed 
herein named, and in which it was alleged that the said 
eighty acre tract had been, by arrangements made in 1876, 
released therefrom by Peter A. McDowell, at the instance 
and request of the Gregorys, and the lots named in the 
second trust deed taken in lieu of the eighty acres, that the 
Gregorys had fraudulently retained the said release in their 
possession and not placed the same on record, and they had 
concealed the fact of such alleged release from the knowledge 
of the said Peter A. McDowell’s attorneys, and that the said 
stipulation upon which the decree in the first mentioned 
suit had been obtained, was obtained through fraud and 
misrepresentation practiced upon said McDowell’s attor- 
neys, and in which it was further alleged that the debt was 
still in full force and unsatisfied, and that such facts had 
not been discovered by McDowell or his attorneys until 
after the rendition of the decree in the above mentioned 
suit. A prayer of this petition, in substance, was that the 
first named decree should be vacated as to the eighty acres, 
and that the decree of the foreclosure should be made, which 
should include in its terms 160 acres of land and lot 7 in 
block 122. A more particular statement of the allegation 
of which will be found in the petition, which is a part of 
the bill of exceptions herein. 

‘32. I find that on the 16th of December, 1878, Mar- 
tin L. Powell entered appearance in said action, and on 
May 24, 1879, he filed in said action his general demurrer 
to the said petition therein filed, which demurrer was never 
ruled upon; that on October 10, 1879, Powell had leave 
to plead in said action, and that said Powell made no fur- 
ther appearance in said court. 

‘633. That on the 16th day of December, 1879, pending 

27 
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a prosecution of the said action, the said Campbell and her 
husband conveyed the said eighty acres of land to one 
Harry E. Wells, the consideration expressed in said deed 
being the sum of $250. That said Wells was a mere dry 
trustee, the beneficiary of the trust being Walter J. Lamb, 
Billingsley, and McMurtry, the said Lamb and Billingsley 
being two of the attorneys of the said McDowell in the 
said foreclosure proceedings. 

“34, I find that prior to the said conveyance to the 
said Wells, and ever since about the 19th of April, 1878, 
the said Lamb and Billingsley, as McDowell’s attorneys, 
and who were two real purchasers under said last named 
deed, had notice from McDowell that McDowell claimed 
and insisted that he had never released said eighty acres 
except conditionally, that is, upon the conditions as shown 
in the finding above named, referring to the letter of said 
McDowell of April 19, 1878, and that their purchase was 
with actual notice of McDowell’s claim as there made. 

“35, TI find that in December, 1878, said McDowell, 
with Bowers H. Leonard, was in Lincoln, Nebraska, and 
at the time had an interview with Walter J. Lamb, and 
that at that time said Lamb told McDowell that he had 
commenced or would commence an action to have the 
house and lot substituted as security for the eighty. 

“¢36. I find that on the 10th day of February, 1880, 
the said H. E. Wells conveyed the said eighty acre tract 
to E. 8. Hume, a sister of L. W. Billingsley, who was 
merely a dry trustee holding title for the benefit of said 
Lamb, Billingsley, and McMurtry, which conveyance was 
made pending the prosecution of the said second suit.” 

By these findings it appears that while the decree was 
in existence by which the land in question was declared 
subject to the lien of the mortgage, and its sale ordered, 
and while Lamb and Billingsley were McDowell’s attor- 
neys, they, with McMurtry, purchased the land for much 
less than its value and caused the title to be conveyed to 
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another as their trustee. It cannot be questioned that the 
remarkably low price for which the land was purchased 
was owing to the existence of the decree against it procured 
by them. It would seem, also, that the necessity for a 
trustee bore some relation to that fact, and to this we might 
add the conveyances from one trustee to another. The 
action to substitute the city property for the land was 
pending, and this was also under their direction, although 
in the name of another attorney. Powell appeared in this 
second action. The question of the original jurisdiction of 
the court over the land, by reason of the omission of Lamb 
and Billingsley to include this land in the notice, now be- 
comes wholly unimportant. It cannot be of any avail to 
Lamb and Billingsley, or any one purchasing from them 
with either actual or constructive notice of the proceedings. 
The decree stands to-day unchanged, the decree of the dis- 
trict court ordering the substitution of the property having 
been reversed in McDowell v. Gregory, supra. Neither 
Lamb and Billingsley nor their grantees with notice can 
acquire any rights in the land as against McDowell. 
The profit so quickly made by Lamb and Billingsley 
- should have inured to the benefit of their client, but it 
seems it did not. The land’ was under the decree when 
they sold it. They knew this, and of course warrauted 
against it, not only by the conveyance of their trustee, but 
also by their representations as to the condition of the title 
when certifying to the abstract. While it appears that 
McDowell had knowledge of the proceedings to change the 
decree, it also appears that when he ascertained all the 
facts he disaffirmed the action of his attorneys, and upon 
his motion and showing the cause was dismissed and the 
decree as originally entered allowed to stand. An oppor- 
tunity was offered to his attorneys, when their authority 
was questioned, to sustain their action, but they saw proper 
not todoso. As between McDowell and plaintiff, it is 
clear that the land should be liable to be sold to satisfy 
the decree. 


420 SUPREME COURT OF NEBRASKA, 


Hooper v. Browning. 


The decree of the district court must therefore be modi- 
fied to the extent that in case a deficiency remains after the 
sale of said lot 7 in block 122, then an order of sale will 
issue for the sale of the land here in question to satisfy the 
same. 

DECREE ACCORDINGLY. 


THE other judges concur. 


E. H. Hooper anp JoHN CURTIN, PLAINTIFFS IN 
ERROR, V. J. D. BROWNING, DEFENDANT IN ERROR, 


1. Verdict Sustained. For reasons set out at, length in the 
opinion, Held, That there was evidence before the jury to sus- 
tain their verdict. 

2. Witnesses: IMPEACHMENT. Before a witness can be contra- 
dicted by showing by the oath of another witness that he has 
made statements out of court inconsistent with his testimony, he 
must be interrogated as to whether he has made such statements, 
and his attention called to the time and place of making them, 
and to whom made. 

8. Evidence: apmuissrons. The statements or admissions of a 
party to a suit can be proved against him only when such state- 
ments or admissions are so connected with the main transac- 
tions involved in the litigation as to be material to the issue or 
issues in the case. 


Error to the district court for Jefferson county. Tried 
below before Morris, J. 


S. N. Lindley and W. O. Hambel, for plaintiffs in error. 
B.S. Baker and W. H. Snell, for defendant in error, 
Coss, J. 


The action in the court below was replevin, brought by 
Josiah D. Browning against E. W. Hooper and John Cur- 
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tin for the possession of a certain note, described in the 
petition as “‘ one promissory note of six hundred dollars, 
dated July 19, 1881, signed by Jane E. Coburn, payable 
to the order of J. D. Browning, of the value of six hun- 
dred dollars.”? ‘We case seems to have been originally 
brought and tried in the county court, but with what result 
does not appear from the record. It was appealed to the 
district court, where there was a trial to a jury, with a ver- 
dict and judgment for the plaintiff. The defendants bring 
the cause to this court on error. There are several errors 
assigned, all but one of which are as to the sufficiency of 
the evidence to sustain the verdict. The fourth assign- 
ment is, “That the court erred in excluding the testimony 
of A. H. Moulton.” 

The plaintiff, on the trial below, testified as a witness on 
his own behalf to the effect that after taking the note in liti- 
gation from the maker he went to St. Joseph, Mo., to live, 
and had the note with him, it not being due. I quote from 
his testimony: “ After that there was a lady that had fre- 
quently asked me to loan her money. I think it was two 
or three months that she was after me for money. Event- 
ually I agreed to let her have five hundred dollars, on cer- 
tain conditions, and I let her have it. The day was set 
when she was to come to the State Savings Bank and get 
the money. I let her have it, and she gave me the agree- 
ment that the five hundred dollars was to be paid to the 
State Savings Bank by her, and she signed an agreement 
as strong as I could make it. I signed the note and gave 
it into the bank. About the time it became due she paid 
it off and returned the note to me, and said she had paid 
it off. I said, Where is the five hundred dollar note? 
She had a little portemonnaie, and looked for it, and said 
she didn’t have it; and I said, I inust have that; and she 
said she would get it for me the next evening or the next 
morning, and I kept after her for it; and I told her, event- 
ually, ‘If you don’t get me that paper I will sue you.’ 
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I didn’t get it, and I commenced a suit against her. Fi- 
nally she returned with a Coburn note (sic), and I put it 
in a washstand drawer, where I kept papers; it was not 
used for a waslistand. That paper, the agreement, and my 
note, and other papers I could not find. Other papers 
were gone, also. That is about all there is to that that I 
remember now. JI tried for over two years, and sought 
every opportunity to get it, but never could get it.” 

Q. State what you have done about it? 

A. I tried every way that I could. Eventually, 
Messrs. Reed & Hall, a firm in the real estate business, said 
they had it; they are a firm in St. Joseph. 

Q. What conversation did you ever have with Reed & 
Hall about it ? 

A. I told them I had lost such a note, and that I did 
not know what had become of it; and I asked both of 
them if they had heard of such a note, and, if they did, if 
they would let me know of it, and they said they would. 


What was done? 

I tried a great many times to get it; one time I 
telegraphed to Colonel Harbine’s bank if such a note had 
ever been sent there for collection. 


Q. Who were Reed & Hall acting for? 

A. J think they were acting for Mrs. Noble. 
Q. Who had access to that stand drawer ? 
A. The lady that was my wife at that time. 
Q. She is not your wife now ? 

A. No, sir. 

Q. She is divorced from you now? 

A. Yes, sir. 

Q. 

A. 


What become of the note? 
On one ocecasion Mr. Monroe said he had returned 
it to the State Savings Bank. 


Q. Did you come up here? 

A. Yes, sir. 

Q. Did you try to get the note? 
A. Yes, sir. 

Q. 

A. 
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Q. What did you do then? 

A. I went back. 

Q. Did you succeed in obtaining a knowledge of its 
whereabouts ? 

A. Yes, sir; I telegraphed to Harbine, but did not 
succeed in getting my note, and returned to St. Joseph. 

Q. Did you come here on purpose for that note? 

A. Yes, sir, I did. 

Q. What did Mrs. Noble ever tell you, if anything, in 
reference to this note? 

A. She talked to me at various times; I don’t know 
as I can remember what she said each time. She prom- 
ised to return the five hundred dollar note, but she didn’t 
do it, and I brought suit for it, but my attorney told me 
it was best to wait until the note became due, and replevy 
it; and that is the way I did. 

Q. Did you ever have any conversation with Mrs. 
Noble in regard to this collateral note after you lost it? 

A. Yes, sir, I did. 

Q. What did she say ? 

A. She said she did not have it. 

Q. From what source did you first learn that Curtin 
had it? 

A. When they were taking depositions, and Reed & 
Hall were taking them; and I went over to St. Joseph, 
aud that was the first. When I replevied the note here, 
that gentleman that I took it from was an entire stranger to 
me—Mr. Hooper, he said hisname was. I came into town, 
and there was a man here that had my note; I asked some 
gentlemen if they knew him, and one of them did; and he 
showed me the note, and I asked him where he got that 
note; and he said “TI found it on the prairie, near Belvi- 
dere;” and he said it looked as though it had Jain there 
two or three days; and I said, “I had not been at Belvi- 
dere, and did not know who had left it there.” 

Q. Did you ever go to the State Savings Bank at Saint 
Joseph ? 
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A. Yes, sir; when I had been out here trying to find 
it, I went straight to the State Savings Bank and I asked 
them for it—if it had been returned there, and they said 
it had not; and I said, “There must be a mistake some- 
where;” and I took out a Jetter from Mr. Exton, and 
showed him this letter; and he waited a few minutes, and 
he said “Reed & Hall have got your note;” and I saw 
Mr. Reed on the sidewalk, and I asked him who had it, 
and he said he did not know; and I said, “ You have it;” 
and he said no, that they had not got it, but that a young 
man that was going to school here has got the note; and 
after that they owned that they had it. 

x * * * * * 

Q. Who purchased that note from Mrs. Noble? 

A. Reed & Hall say they did. 

Q. For whom? 

A. For John Curtin. 

Q. Did they, previous to this time, know, and had 
they been informed of the condition under which it bad 
been given ? 

A. Yes, sir; I talked with them both several times 
about my loss of the note, and they always denied knowing 
anything about it at all. Some time after Mr. France told 
me they had it, they owned it up. 

Q. Did you tell them that it was your note, and the 
circumstances under which it was left at the bank? 

A. Yes; I told them that it was stolen from me; I told 
them that all the time. 

Q. What is the value of this Coburn note? 

A. Six hundred dollars, the principal. 

Q. And the other? 

A. Five hundred dollars. 

The plaintiff was cross-examined at considerable length ; 
the only effect was to cause him to still further confuse his 
statement made in his examination-in-chief as to the papers 
which Mrs. Noble returned to him that he put in the stand 
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drawer, and which were afterwards stolen from him. He 
also stated that at the time of the service of the order of 
replevin on the defendant Hooper the two notes were at- 
tached together. 

The testimony of C. B. France, president of the State 
Saving Bank of St. Joseph, whose deposition was taken and 
read upon the part of the defense, is scarcely inconsistent 
with the testimony of the plaintiff as to the loan of the 
five hundred dollars by plaintiff from the bank, the exe- 
cution and delivery of the plaintiff’s personal note there- 
for, and the pledging of the six hundred dollar note of 
Mrs. Coburn as collateral security for the payment of the 
same. He did not know Mrs. Noble in connection with 
the transaction. Says the money was not paid to her at the 
time, but, on the contrary, said that it was paid to Poin- 
dexter & Miller. He does not disclose his source of knowl- 
edge as to what disposition Browning made of the money, 
and it is quite obvious from his whole testimony that his 
statement in that respect was made on hearsay. His tes- 
timony leaves no doubt that the amount of the face and in- 
terest of Browning’s note was paid into the bank by Mrs, 
Noble, and that witness as president of the bank assigned 
the note, and delivered both it and the six hundred dollar 
collateral note to her. That whether witness at the time con- 
sidered it a payment of the note and release of the collateral 
on the purchase by Mrs. Noble of the principal and collateral 
notes, is by no means certain. He several tines in his testi- 
mony speaks of the note having been paid. On cross-exami- 
nation, in answer to the question: “Do you know how she 
came to pay it off?” he answered: “ I don’t know; she did 
pay it off, and took a transfer of it.” This witness does not 
state, nor is he asked, whether the two notes were attached 
together at the time of their delivery to Mrs. Noble, or not. 
I mention this for the reason that if the notes were sepa- 
rate then there was no indorsement of the collateral note, 
and it being by its terms payable to J. D. Browning or 
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order the absence of an indorsement was a caveat to all 
the world. If they were attached, the five hundred dollar 
note might be regarded as an elongment of the other, and 
Browning’s signature on the back of it regarded as an in- 
dorsement. 

The testimony of the plaintiff is contradicted as to 
material facts by Catherine Noble and James M. Poindex- 
ter, witnesses for the defendants, whose depositions were 
read on the trial, and were it a question of the weight of 
evidence and of probabilities which we have to consider, 
I could scarcely agree with the jury in their conclusions; 
but these were considerations for the jury. Indeed I might 
say that were it not for the occasional recurrence of cases 
much like the one at, bar, the use of juries in civil cases 
could scarcely be justified. 

I think that there was sufficient evidence before the jury 
to have sustained a finding that the note was stolen from 
the plaintiff. It must be admitted that even if it was stolen, 
if it was endorsed in blank by the payee, and was passed 
before maturity to a bona fide holder for value, who re- 
ceived it without notice, in the usual course of business, 
such holder could defend its possession as against the payee, 
In such case, however, the burden of proof is upon the 
holder to show that he falls within the above terms. Den- 
nis Curtin deposed on the part of the defendants that the 
defendant, John Curtin, had funds in the hands of Reed 
& Hall for investment, and that they bought the said note 
with such funds. He was not asked and probably knew 
nothing as to Reed & Hall’s knowledge or notice of the 
history of the note before it came to their hands. They, 
and the person of whom they received the note, are prob- 
ably the only persons who know the truth or falsity of the 
facts necessary to make them, or their cestui que trust, the 
bona fide holders of the note. Neither of them were called 
.as a witness, and, although Mrs. Noble, the person who 
testified that she sold them the note, had her deposition 
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twice taken, she was not asked nor did she testify to any 
fact bearing upon the good faith in which they received 
or of the consideration which they paid for the note. 

I conclude, therefore, that there is evidence to sustain the 
verdict of the jury. 

At the trial the defendants called judge H. H. Moultonas 
a witness in their behalf, who, after having testified that there 
had been a trial of said cause before him (I presume in 
his capacity of county judge), the following question was 
asked him by counsel for defendants : 

Q. State what Mr. Browning said at that trial as to 
the object for which the money was borrowed? 

The plaintiff objected to the question for the reason that 
it is immaterial, irrelevant, incompetent, and that no proper 
foundation had been laid for its introduction; which ob- 
jection was sustained, and the answer excluded. 

Also the following: 

Q. State whether or not he swore on the trial of this 
cause in your court, that this money was borrowed to pay 
a debt that his wife owed to Mrs. ? 

The same objection by the plaintiff, and the same ruling 
by the court. 

Q. State whether or not Mr. Browning told you, or 
swore at that time, that this Mrs. Noble was worth about 
eighty thousand dollars. What did he say at that time as 
to her pecuniary standing? 

‘The same objection, by the plaintiff, and the same rul- 
ing by the court. 

These rulings and the exclusion of the testimony sought 
to be elicited by the above questions are assigned as error. 

The object of these questions was to contradict the plain- 
tiff’s statements made on the stand in court, by proving by 
this witness that he had made inconsistent statements as to 
these facts out of court. It is, I think, a rule of universal 
application that before such testimony can be introduced 
over objection, the witness whom it is sought to contradict 
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must first be questioned as to whether he has made such 
Statements, calling his attention to the time and place at 
which, and the person or persons to whom such statements 
were made, as near as may be. Then, if the witness deny 
having made the statement, out of court, and such state- 
ment is of a fact or facts material to the issue or issues in- 
volved in the case, the witness may be contradicted, and 
witnesses for that purpose may be called and examined. 
But if the statement is not of a fact material to the issue, 
the cross-examining party is bound by the answer of the 
witness, and cannot cal] or examine another witness for the 
purpose of proving that he has made contradictory state- 
ments out of court. This rule is deemed to be so well set- 
tled and universally understood and conceded that no au- 
thority need be cited to sustain it. 

Counsel insist, however, that even if Browning as a 
witness might not have been contradicted, Browning as a 
party to the suit might. This I must confess presents a 
very different question. Were the statements which it is 
alleged the plaintiff made to or before the witness con- 
nected with the main transaction involved in the litigation, 
so as to appear to the court to be in the nature of a con- 
fession or admission of a material fact in the case, then, 
doubtless, such statements or admissions might be proved 
by any witness knowing the facts on the part of the de- 
fendant. See Stephens v. Vroman, 16 N. Y., 381. The 
difficulty here is, that the alleged statements of Browning 
sought to be proved by the witness Moulton were of mat- 
ters not logically necessary to the existence of any material 
fact in the case, and but very remotely, if at all, connected 
therewith. The ownership and right of possession of the 
note in the plaintiff does not logically depend in any de- 
gree upon the purpose or object for which plaintiff bor- 
rowed the five hundred dollars from the State Savings 
Bank; and less still upon the number of thousands of dol- 
lars which Mrs. Noble was worth. It is clear, therefore, 
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that Browning’s statements in respect to these matters made 
out of court, or in the county court, could not be proved 
as the admissions of a party to the suit against his interest. 
We have already seen that they were not admissible for the 
purpose of impeaching the party as a witness without first 
laying the proper foundation. 

The judgment of the district court is therefore affirmed. 


AFFIRMED. 
THE other judges concur, 


SaraH J. WARD, APPELLANT, V. ALEXANDER LAVERTY 
ET AL., APPELLEES. 


1. Infant: MARRIAGE DURING NONAGE, Where a female mar 
ries while under sixteen years of age, and continues to cohabit 
with her husband after arriving at that age, her minority ends, 
and she is legally qualified to convey her real estate by deed. 


: DISAFFIRMANCE OF DEED. A minor who has conveyed 
his real estate must disaffirm the deed within a reasonable time 
after coming of age or be barred of that right. 


AppEAL from the district court of Seward county. Heard 
below before Norval, J. 


Samuel J. Tuttle, for appellant, cited: Proud v. Wiley, 
28 Mich., 167. Irvine v. Irvine, 9 Wall., 617. 


Leese Bros., for appellees Foresmans and Cattle, cited: 
1 Broom & Hadley’s Com., § 524, and cases cited. Bing- 
ham on Infancy, 65. Jones v. Jones, 46 Iowa, 466. Prout 
v. Wiley, 28 Mich., 164. Wamsley v. Orook, 3 Neb., 352. 


MAXWELL, Cu. J. 


In May, 1878, the plaintiff, being then about fourteen 
years of age, was married to J. G. Ward, and they have 
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lived together continuously from that time until the pres- 
ent as husband and wife. In February, 1876, she, as the 
minor heir of Abagail Henderson, deceased, became vested 
by a patent from the United States of the title to the east 
half of the south-west quarter of section twenty-four, town- 
ship twelve, range three, in Seward county, and in January, 
1877, while living on said Jand with her husband, she sold 
and conveyed the same to one Laverty, who conveyed to 
one Whitney, who was in possession when this action was 
commenced. On the trial of the cause the court found: 
“That plaintiff, on the 16th day of May, 1873, was mar- 
ried to J. G. Ward, and continuously from thence hitherto 
they have lived together as husband and wife; and that 
said Sarah J. Ward, on the 20th day of January, 1877, 
being at that time more than seventeen years old, and 
at the time residing on said real estate with her husband, 
for a fair and valuable consideration sold and conveyed 
said real estate to the defendant Laverty, her said husband 
joining with her in said conveyance; that thereafter plain- 
tiff, with her husband, resided on said real estate as the 
tenants of said Laverty, and after the said plaintiff had 
arrived at the age of eighteen years, she, with her hus- 
band, vacated said real estate, and turned the possession 
thereof over to the said Laverty.” 

The court rendered judgment in favor of the defendants, 
and dismissed the action. The plaintiff appeals. 

This action was brought October 15th, 1881. Two 
questions are presented: 1st. The authority of the plaintiff 
to execute the deed to Laverty; and 2d. Her right to 
disaffrm the conveyance when she became eighteen years 
of age. 

Sec. 1, chap. 52, Comp. Statutes, provides that, “in law 
marriage is considered a civil contract, to which the con- 
sent of parties capable of contracting is essential.” 

Sec. 2. “At the time of marriage the male must be of 
the age of eighteen years or upwards, and the female of 
the age of sixteen years or upwards.” 
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Sec. 1, chapter 34, provides that, “all male children un- 
der twenty-one, and all females under eighteen years of 
age, are declared to be minors; but in case the female mar- 
ries between the age of sixteen and eighteen, her minority 
ends.” 

Sec. 38, chapter 25, provides that, “a petition to annul 
a marriage on the ground that one of the parties was under 
the age of legal consent, may be exhibited by the parent 
or guardian entitled to the custody of suck minor, but in 
no case shall such marriage be annulled on the application 
of a party who was of the age of legal consent at the time 
of the marriage, nor when it appears that the parties, after 
they had attained the age of consent, had freely cohabited 
as man and wife.” 

Sec. 2, chapter 53, provides that, “a married woman, while 
the marriage relation subsists, may bargain, sell, and con- 
vey her real and personal property, and enter into a con- 
tract with reference to the same in the same manner and 
to the same extent and with like effect as a married man 
may in relation to his real and personal property.” 

Sec. 42, chapter 73, provides that, ‘any real estate be- 
longing to a married woman may be managed, controlled, 
leased, devised, or conveyed by her, by deed or by will, in the 
same manner and with like effect as if she were single.” 

It will be seen that the statute declares that in case the 
female marries between the age of sixteen and eighteen 
years her minority ends. The same result will follow if 
she marries while under sixteen years of age and continues 
to live with her husband until after she is sixteen years of 
age. The marriage of a female under sixteen years of age 
is not void, but voidable only at her election at any time 
before she arrives at the age of legal consent. If the par- 
ties separate during such nonage, and do not cohabit 
together afterwards, the marriage is voidable. Sec. 2, 
chap. 25, Comp. St., provides that, “If, however, the par- 
ties continue to live together as husband and wife after the: 
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parties arrive at the age of legal consent, it is an affirmance 
of the marriage and it can thereafter be dissolved only for 
some of the causes which entitle the parties to a divorce.” 

It is claimed by the appellant, that sec. 1, chap. 34, 
Comp. Stat., that if a “female marries between the age 
of sixteen and eighteen her minority ends,” applies alone 
to such females as marry while they are between sixteen 
and eighteen years of age. This, certainly, would bea very 
narrow construction to give the statute. In no case can it 
be said that a mhrriage which has taken place while the 
female was under sixteen years of age is beyond the power 
of revocation until she has arrived at the age of sixteen 
and has affirmed it by continued cohabitation with her hus- 
band. It is then a perfect marriage ard beyond the power 
of the parties to revoke the same because of nonage. The 
marriage being affirmed, the wife ceases to be a minor, and 
may enter into contracts in relation to her separate estate 
in the same manner as her husband. The deed in this 
case, therefore, being executed when the wife was about 
seventeen years of age, is valid and binding upon her. 

2d. But even if the plaintiff had been a minor when 
this conveyance was made, still the record shows that she 
accepted a lease from Laverty and continued to reside on 
said premises until after she was eighteen years of age, 
when, with her husband, she voluntarily surrendered pos- 
session to her grantee, and there is no evidence that she at- 
tempted to disaffirm her deed until she brought this ac- 
tion. 

While there is some conflict in the authorities as to the 
length of time within which a minor after coming of age 
may disaffirm a contract, we think the better rule is, that it 
must be within a reasonable time. Jenkins v. Jenkins, 12 
Towa, 195. Wright v. Germain, 21 Id., 585. Jones v. 
Jones, 46 Id., 466. Green v. Wilding, 59 Id., 679. 

In Goodnow v. Empire Lumber Co., 31 Minn., 468, the 
supreme court of Minnesota held that a minor who ex- 
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ecutes a conveyance of real estate must disaffirm it within 
a reasonable time after he comes of age or be barred 
of the right to do so. The opinion contains a very 
full citation of authorities both for and against the 
proposition and the subject is ably discussed. It is said, 
“the right of a minor to disaflirm on coming of age, 
like the right to disaffirm in any other case, should be 
exercised with some regard to the rights of others—with 
as much regard to those rights as is fairly consistent with 
due protection to the rights of the minor.” This, we think, 
is a fair statement of the law. Ina number of the cases 
cited it was held three years was not within a reasonable 
time, and we must so hold. The judgment of the district 
court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Nerts HANSEN, APPELLEE, V. KAREN M. BERTHELSEN 
AND JAMES M. Lovk, APPELLANTS, 


1, Fraud: CONVEYANCE BY UNDUE INFLUENCE. Undue influ- 
ence exerted upon an uncle by his niece, by reason of which he 
conveyed to her certain real estate upon a promise to reconvey, 
may be sufficient to justify a court of equity in setting aside the 
deed. 


2. Trusts. An express trust cannot be raised by a parol promise 
to reconvey Teal estate by the grantor. 


3. Fraud. Where one of two innocent persons must suffer by the 
fraud of a third, he who trusted the third person and placed the 
means in his hands to commit the wrong must bear the loss. 


4. Vendor and Vendee: RETENTION OF POSSESSION BY GRAN- 
Tor. Where 9 grantor remains in possession of real estate after 


28 
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the execution of a warranty deed therefor, a party purchasing 
must ascertain by what right he retains possession. McHugh 
v. Smiley, 17 Neb., 620. 


& Statute of Frauds: PLEeApINe. While the statute of frauds 
is so far personal that no one but the parties can in the first in- 
stance interpose it, yet when one of the parties conveys real es- 
tate absolutely by warranty deed, and thereby disaffirms the 
contract, his grantee may plead the facts as a defense. 


APPEAL from Dodge county district court. Tried be- 
low before Post, J. 


N. H. Bell and Wm. Marshall, for appellants. 


G. L. Loomis, W. H. Munger, and E. F. Gray, for ap- 
pellee. 


Maxwet, Cu. J. 


This action was brought in the district court of Dodge 
county by the plaintiff against the defendants, to quiet the 
title to the sw. } of sec. 28, t. 18, r. 8, in the plaintiff, and 
to set aside a deed from defendant Berthelsen to Love, and 
compel him to convey to the plaintiff. On the trial of the 
cause in the court below a decree was rendered in favor of 
the plaintiff, the defendant Love being required to convey 
all his interest in said land within twenty days and that 
he pay the cost of suit and be allowed only the taxes paid 
by him on said land—about $30.00. The defendant Love 
appeals. 

The principal defense interposed by Love is the statute 
of frauds and that heis an innocent purchaser. The tes- 
timony tends to show that the land in question is situate 
about 44 or 5 miles from Fremont; that the plaintiff pur- 
chased it in the year 1881; that the plaintiff is a native of 
Denmark, and in the spring of 1883 he with his wife went 
to Denmark on a visit, and Miss Berthelsen, a niece of his, 
returned with them in June, 1883. That after their return 
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they resided in Fremont during the remainder of the year 
1883, Miss Berthelsen living with the plaintiff, but the 
wife leaving in October of that year. The plaintiff, in the 
autumn of 1883, was dealing in stock and frequently ab- 
sent from home at night, and there seems to have been 
some difficulty between the plaintiff and his wife, caused, 
the plaintiff claims, by the machinations of Miss Berthelsen. 
Prior to the visit to Denmark, the plaintiff and his wife, 
having no children of their own, had obtained two boys, 
one six years of age and the other nine, from the Home 
of the Friendless in Chicago, and seem to have adopted 
them ; and the plaintiff made a will leaving the boys all 
his property in case of his death, except $1,000. 

He testifies that after the return of the plaintiff and his 
wife to this country, Miss Berthelsen found fault with the 
boys, complained to him that he had a sufficient number 
of relatives of his own in needy circumstances, and in- 
duced him to-send the boys away and destroy the will; 
that she found fault with his wife and misrepresented her, 
saying to him that “when strangers came around she (the 
plaintiff’s wife) was better to them and took better care 
against them than she did against me when I got home, 
and there was a man always running around there more 
or less when I was away. She said he was a brick mason, 
aman of family, and a friend of mine. He had visited 
at my house before. She was telling me he was coming 
around there frequently.” 

Q. Did she tell you anything in regard to what your 
wife done—about there being anything wrong ? 

A. She was telling me that when I was away she was 
going out, and taking walks with him, and going to the 
restaurant, and so forth. 

The result, as he testifies, was, that on or about the 10th 
of October, 1883, the plaintiff and his wife separated, he 
giving her a certain amount of property, and three or four 
days afterwards he claims that Miss Berthelsen induced 
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himself and wife to make a deed of the land toher. He 
testified that, ‘We agreed to separate, and finally my wife 
she wanted to part. We talked it over, and finally I 
agreed with her to pay her whatever she asked. I paid 
my wife what she asked, and she went. Miss Berthelsen 
said then to me, ‘Well, uncle, you must, before Emma 
goes away’ (that was my wife), ‘you must get the land 
out of your name, and I don’t think you can do it any 
better than to deed it over to me, because I am the only 
relation you have got here; you have no children or any 
relation; and whenever you have a chance to sell or rent 
it again yourself, I will be willing to deed it over to you.’ 
Then we went over to Mr. ’s office, and the deed 
was made. I paid my wife. She got her share that was 
agreed on in money. It was agreed between me and her 
that I should retain the land. What Miss Berthelsen 
said about making the deed to her was in reference to this 
same land, the Bellevue farm. I did not at that time own 
any other land anywhere.” 

He also states that the suggestion to make the deed in 
question came from Miss Berthelsen, and that she induced 
him to make the deed. 

He testifies, “In the first place she was my niece, and 
in the second place she promised me that she was willing 
to deed over to me or any one that I sold to,” and that he 
would not have made the conveyance but for the fact 
of her relationship and her promise to reconvey, and 
that she paid no consideration whatever for the land. If 
Hansen’s testimony is to be believed, Miss Berthelsen had 
in some way acquired great influence over him, and in 
consequence of such influence obtained the deed in ques- 
tion. This being so, there probably was sufficient evi- 
dence to justify the court in finding, as it must have done, 
that the deed was acquired by undue influence. Ashéon v. 
Thompson, 18 N. W. R., 918. Kleeman v. Peltzer, 17 
Neb., 381. Pom. Eq., § 946. Munson v. Carter, ante 
p. 293. 
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The evidence is not very satisfactory, however, and but 
for the rule that a verdict or finding of a court will not 
be set aside unless it is clearly wrong, could not be sus- 
tained. 

2d. The testimony shows that the land in question at 
the time the deed from the plaintiff to Miss Berthelsen 
was made, was worth about the sum of $5,000; that about 
the Ist of May, 1884, the plaintiff and his wife, who had 
become reconciled, moved on to the land, and that Miss 
Berthelson was then living with them; that on the 5th of 
May, 1884, school district No. 42, of Dodge county, con- 
veyed to her one acre of land in said quarter section, and 
on the 10th of May, 1884, she conveyed to said school 
district one acre of land in said quarter section; both of 
these deeds were recorded May 10th and 1ith, 1884. 
About this time Miss Berthelsen appears to have left 
the residence of the plaintiff and found employment in 
Fremont. <A few days after going to Fremont she applied 
to Love for a loan on the land, but as there was a pur- 
chase money mortgage for the sum of $1,500, and interest 
notes running for several years, in all about $2,700 given 
by the plaintiff to his grantor, Love refused to accept the 
security as satisfactory, and refused to make a loan thereon. 
She then proposed to sell the land to him, and after several 
conferences she accepted his offer of $1,000 for the land 
subject to the mortgage. She informed him that Hansen 
had rented the land of her for that year, and the testimony 
shows he was then living on and cultivating the same. Love 
did not see Hansen while the negotiations for the purchase 
of the land were pending, but did see him in a few days 
afterwards and informed him of the purchase, at which he 
seems to have expressed some surprise. The testimony 
shows that Miss Berthelsen made a deed to Love for the 
land in question with the usual covenants of warranty and 
against incumbrances, except the mortgage heretofore men- 
tioned and taxes due on the property ; that Love gave her 
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a check on one of the banks in Fremont for $1,000, which 
money she drew from the bank and left almost immedi- 
ately for Denmark; that the plaintiff, according to his 
own testimony, knew of her unreliable character for sev- 
eral months before she left, but seems to have made no 
effort to secure the title from her. The testimony also 
shows that Love had no intention to defraud Hansen, and 
had no knowledge of his interest in the premises except 
that derived from his residence on the land and the state- 
ment of Miss Berthelsen. There is no doubt he believed 
her statement and acted in the utmost good faith. The 
price, although considerably less than the actual value of 
the property, was not so disproportioned as of itself to be 
evidence of bad faith, and but for the fact that the plain- 
tiff lived upon the land, claiming to be the owner thereof, 
Love’s title would be perfect. 

Some doubt has been expressed as to the application of 
the rule as to notice where a grantor continues to hold pos- 
session after the delivery of his deed, but in our view 
there is no reason for a distinction—the question in both 
cases is, by what right is he in possession? McHugh v. 
Smiley, 17 Neb., 620-630. McKinziev. Perrill, 15 0.8., 
168. Grimstone v. Carter, 3 Paige, 421. Hopkins v. 
Garrard, 7 B. Mon., 312. Berryhill v. Kirchner, 96 
Penn. St. 489. Pell v. McElroy, 36 Cal., 268. IU. 
Cent. BR. R. Co. v. McCullough, 59 Ill., 166. The plain- 
tiff, however, had placed the apparent ownership of the 
land in Miss Berthelsen, and permitted her to retain it 
after he had reason to believe according to his own testi- 
mony that she was not reliable. As between Love and 
the plaintiff the latter was most to blame, as he had placed 
in the hands of another the means for perpetrating a fraud 
and permitted such means to remain in her hands after he 
knew, or had reason to know, that the power was liable to 
be abused, hence the equity of Love, for the money paid 
by him, is superior to that of the plaintiff. Rice v. Rice, 
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2 Drew., 73. Loveridge v. Cooper, 3 Russ., 30. Anketel 
v. Converse, 17 O. S., 11. Resor v. O. & M. R. RB. Co., 
17 O.S., 1389. In the case last cited the vendor put the 
vendee in possession and placed in his hands a deed of the 
land sold, with an agreement that it should not be consid- 
ered delivered or become effectual until the purchase money 
was paid. The vendee subsequently put the deed on 
record without paying the purchase price, and mortgaged 
the lands to bona fide mortgagees for value and without 
notice. The court held that as against the mortgagees the 
vendor could not assert a claim to the land. It is said 
(page 142): “ By his own acts, in putting the land and the 
deed of conveyance therefor into the possession of the 
company, he has plainly said to the world that the company 
was the owner of the land and might be dealt with as 
such.” The rule in equity is, that where one of two inno- 
cent parties must suffer by a wrong of a third, he who by 
his negligence or undue confidence has been the means by 
which the other has been deceived must bear the loss. 
Selser v. Brock, 3 O. 8., 302. Palmer v. Dodge, 40. 8., 
21. Fullerton v. Sturgis, Id., 529. 

In Selser v. Brock, supra, 308, it is said: “It appears 
to be well settled both by reason and authority, that where 
one of two innocent persons must suffer by the fraud of a 
third person, he who trusted the third person and placed 
the means in his hands to commit the wrong, must bear 
the loss. Jickbarrow v. Mason, 2 T. R., 70. Lane »v. 
Borland, 2 Shepley, 77. Root v. French, 13 Wend., 572. 
Bank of St. Clairsville v. Smith, 5 Ohio, 222. Jennings 
v. Gage, 13., Ill., 610. Saltus v. Everett, 20 Wend., 
267. Hansen conveyed the land in question to his niece 
and himself placed the deed upon record. He thus held 
her out to the world as the owner of the land. He there- 
by in effect invited all persons to deal with her as owner. 
That she could incumber this land by mortgage or other- 
wise will not be seriously questioned ; and but for the fact 
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that the plaintiff was in possession could have conveyed 
the land free from any interest possessed by him. He re- 
posed confidence in his niece, and as between himself and 
third parties who acted in good faith must sustain what- 
ever loss there may be from a betrayal of that confidence. 
Any other rule would offer a premium for collusion and 
fraud between relatives to the prejudice of third persons. 
The plaintiff, therefore, must pay Mr. Love $1,000, with 
interest from May 27th, 1884, together with costs, as a 
condition of obtaining a release of his claim. 

3d. The petition is framed upon the theory of an ex- 
press trust, and a recovery is sought upon that ground 
alone. Sec. 8, chap. 32, Comp. Stat., provides that, “no 
trust or interest in land other than leases for a term not 
exceeding one year, nor any trust or power over or con- 
cerning lands, or in any manner relating thereto, shall 
hereafter be created, granted, assigned, or surrendered, or 
declared, unless by act or operation of law, or by a deep 
or conveyance in writing subscribed by the party creating, 
surrendering, or declaring the same. The 4th section ex- 
cepts from the operation of this provision real estate dis- 
posed of by will, and trusts arising by implication or op- 
eration of law; and the 6th excepts agreements where 
there has been part performance. The allegations in the 
petition in this case are substantially the same as in that 
of Courvoirsier v. Bouvier, 3 Neb., 61, in which to es- 
tablish the trust it was alleged that Bouvier, being about to 
go to New Orleans to obtain work, “and thinking it would 
be convenient and advisable that the title to said real es- 
tate should be vested in his wife in case of the plaintiff’s 
death during his absence, the plaintiff voluntarily and 
without consideration, and in order to vest the title in said 
defendant, conveyed said premises” to her. That it was 
the understanding both of himself and wife that she was 
to hold the property in trust for him and not as her own. 
The alleged trust rested in parol in that case, and it was 
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held insufficient. In that case, however, there were the 
additional facts that the wife had been in possession since 
1858, and that the husband had accepted a lease from her 
for a part of the land. Under a statute like ours an ex- 
press trust in real estate cannot be raised by parol. 2 Rob- 
erts Stat. of Frauds, § 478. Lambren v. Watson, 6 H. & 
John., 255. Robertson v. Robertson, 9 Watts, 32. Jack- 
man v. Kingland, 4 Watts & Serg., 149. It is contended 
on behalf of the plaintiff that the statute of frauds is per- 
sonal, and that no one can plead it but Miss Berthelsen. 
This is true to the extent that as between Miss Berthelsen 
and the plaintiff no one can plead the statute for her and 
the defense is personal. When, however, she conveys to 
another and thereby denies by her act the existence of a 
valid contract between herself and her grantor for the re- 
conveyance of the land, the grantee from her may set the 
statute up as a complete defense to the verbal contract, un- 
less it has been so far performed as to take it out of the 
statute. In other words the defense is available to parties 
and privies. Rickards v. Cunningham, 10 Neb., 420. 
Breckenridge Heirs v. Ormsby, 1 J. J. Marsh, 236, 19 Am. 
Dec., 84-86. The defense, therefore, is available to Love. 

The plaintiff has leave to file an amended petition con- 
forming to his proof within thirty days, and he is required 
to pay the defendant Love the sum of $1,000, with inter- 
est and costs, within four months thereafter, and upon con- 
dition that he complies with these requirements within the 
time and in the manner specified the judgment will be 
affirmed, except as herein modified. But in case said 
plaintiff fails to comply with these requirements as above 
provided the judgment of the district court will be re- 
versed and the cause dismissed. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 
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Tae Srate oF NEBRASKA, EX REL. WILLIAM A. 
Waener, v. 8S. McDowE tt. 


Municipal Corporations: OFFICERS: SALARY OF CLERK. 
Where at the time of the election of the clerk of a city of the 
second class no ordinance had been passed fixing his salary, an 
ordinance passed during his term of office fixing his salary at 
$300 per annum is not within the inhibitions of the law that 
the compensation shall not be increased or diminished during 
his term of office. Purcell v. Parks, 82 Ill., 346. Rucker v. 
Supervisors, 7 W. Va., 661, followed. 


ORIGINAL application for mandamus. 


Griggs & Rinaker, for relator, cited: Purcell v. Parks, 
82 Ill., 346. Rucker v. Supervisors, 7 West Va., 661. 


S. McDowell, pro se. 
MaxwELL, Cu. J. 


The conceded facts in this’ case are substantially as fol- 
lows: The defendant is now and ever since the 20th of 
April, 1885, has been the mayor of the city of Beatrice, 
and the relator during that period has been city clerk ; 
that at the time of the relator’s election to said office no 
salary or compensation had been fixed for the services of 
the clerk. On the 28th of April, 1885, the city council 
of that city passed an ordinance, which was duly approved, 
fixing the salary at the sum of $300 per annum; and 
afterwards, in December, 1885, said council ordered a 
warrant to be drawn for the sum of $75, as the salary of 
said clerk for three months. A warrant in due form for 
said sum was presented to the defendant for his signature, 
but he refused to sign the same, basing his refusal upon 
the ground that at the time the relator was elected no sal- 
ary or compensation had been provided for, and that the 
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ordinance fixing the salary has been passed during the re- 
lator’s term of office, and therefore is in conflict with sec- 
tion 15, chapter 14, Compiled Statutes of 1885, which pro- 
vides that, “the annual salaries of all officers shall be fixed 
by ordinance not exceeding the following sums, respect- 
ively: The mayor, five hundred dollars; treasurer, three 
hundred dollars; each councilman, three hundred dollars ; 
clerk, five hundred dollars,” ete. 

Sectioh 16, article 3, of the constitution provides that, 
“the legislature shall never grant any extra compensation 
to any public officer, agent, servant, or contractor after the 
services shall have been rendered, or the contract entered 
into. Nor shall the compensation of any public officer be 
increased or diminished during his term of office.” And 
sec. 29, Chap. 14, Art. II., Comp. Stat., provides that, 
““the emoluments of no officer whose election or appoint- 
ment is required by this chapter shall be increased or 
diminished during the term for which he shall have been 
elected or appointed, and no person who shall have re- 
signed or vacated any office shall be eligible to the same 
during the time for which he was elected or appointed, 
when during the same time the emoluments have been in- 
creased.” 

Do these provisions prevent the city council and mayor 
from fixing the salary of public officers by ordinance when 
the power to fix such salaries had never been exercised? 
We think not. Where the statutes authorize the munic- 
ipality to pay its officers salaries within certain limits, 
the amount to be determined by ordinance, no compensa- 
tion whatever can be paid until an ordinance is passed. 
The statute is a mere grant of power which the munici- 
pality is to exercise, and unti] an ordinance is passed fixing 
the amount of salary of the several officers named, the 
limitations in the statute and constitution do not apply, as 
the salary—the thing to be increased or diminished—bhas no 
existence. . 
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The question here presented was before the supreme 
court of Lllinois in Purcell v. Parks, 82 Ill, 346, and 
Rucker v. Supervisors, 7 West Va., 661, and it was held 
in both cases that the restrictions did not apply where there 
had been no exercise of the power conferred by fixing the 
salary of a public officer. This, we think, is a correct in- 
terpretation of the statute. It follows that the writ must 
be granted as prayed. 


WRIT AWARDED. 


THE other judges concur. 


THe State oF NEBRASKA, EX REL. ALBERTUS N. 
Dopson, v. CHARLES W. MEEKER. 


1. Removal of County Officers: MANDAMUS. Where the 
county board, upon complaint and a hearing thereon, removes 
a county officer from office, renders judgment of ouster, and ap- 
points a successor, who qualifies in accordance with the provis- 
ions of law and demands possession of the office, books, records, 
etc., and such demand is refused, mandamus is the proper rem- 
edy to compel the removed official to surrender such office. 


FILLING VACANCY. County boards have authority to 
fill vacancies in all county offices. Where an officer of court is 
merely suspended it is the duty of the court of which he is 
such officer to ‘‘supply his place by appointment for the term’? 
of such court. The word ‘‘suspended,’’ in section 9 of article 2, 
chapter 18, of the Compiled Statutes, is not. synonymous with 
the word ‘‘ removed,’’ in section one of the same article. 


: SUPERSEDEAS BOND. Where a county officer has been 
removed from office by the county board for official misconduct, 
and proceedings in error have been taken in the district court 
for the purpose of having the judgment of removal reviewed, 
the filing of a supersedeas bond does not supersede the judgment 
of removal so as to entitle the incumbent to retain the office 
pending the proceedings in error. The law makes no provision 
for staying such a judgment by the execution of such bond. 
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ORIGINAL application for mandamus, 


Griggs & Rinaker, for relator, cited: Code, §§ 588, 
593. State v. Jaynes, 26 N. W. R., 711. 


Abbott, Grim, & Ryan Bros., for respondent cited: Ez 
parte Thatcher, 2 Gilm., 168. Hannon v. Commissioners, 
89 N. C., 123. Atherton v. Sherwood, 15 Minn., 251. 
State v. Sheldon, 10 Neb., 453. And claimed that remedy 
was by quo warranto. People v. Olds, 3 Cal., 17. State, 
ex rel. Lytle, v. Douglas County, 18 Neb., 506. 


REEsE, J. 


This is an application to this court, in the exercise of its 
original jurisdiction, for a peremptory writ of mandamus, 
requiring the respondent to surrender to the relator the 
possession of the office of the clerk of the district court 
of Saline county, together with the seal, books, papers, 
and records belonging thereto. The allegations of the | 
relation are, that on and prior to the 4th day of August, 
1885, the respondent was the duly qualified and acting 
clerk of said court, and that on that day a complaint was 
filed with the county board, charging him with various 
violations of the law, and which by law are made cause 
for removal from office. That such proceedings were 
had before said board as, on the 6th day of March, 1886, 
resulted in a finding and judgment of guilty and a re- 
moval of respondent from said office by said board. That 
on the same day the said board daly appointed the re- 
lator to the office of such clerk to fill the vacancy caused 
by such removal. That the relator had duly qualified as 
such officer by taking the necessary oath of office and 
filing a bond which was approved by the county board. 
That possession of said office had been demanded by rela- 
tor and refused by respondent. 
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The answer of respondent admits the allegations of the 
relation as to his being the duly elected and qualified clerk 
of the district court, and the finding and order of the 
board of county commissioners of March 6th, but denies 
the legal sufficiency of the complaint, denies that said 
findings and order of the county board are of any legal 
force or effect, and alleges that said pretended judgment 
of removal is void. It is also alleged that on the 8th 
day of March, 1884, he presented to said board his 
supersedeas bond in the sum of $1,000, with good and 
sufficient surety, and demanded a proper transcript of the 
proceedings, and that such tender of bond and demand 
for transcript were for the purpose of removing said cause 
to the district court of said county for review by proceed- 
ings in error. Said board declined to approve said bond, 
giving as their sole ground for such refusal a want of 
authority so to do, and that he thereupon procured said 
bond to be approved by the clerk of said district court, 
and filed in said court his petition in error, together with 
. a transcript of said proceedings, and that said proceedings 
in error are now pending in said court. The pretended 
appointment of relator by said board is admitted, but it 
is alleged that said board had no power or authority to 
make the same, and that said pretended appointment was 
void. Upon the hearing it was stipulated that relator had 
taken the oath of office and filed his bond as alleged by 
him, and that proceedings in error were pending in the 
district court as alleged by respondent. 

The contentions of respondent are, that mandamus is 
not the proper remedy, there being a complete remedy by 
proceedings in the nature of guo warranto; that the re- 
lator has not been legally appointed, and that a supersedeas 
bond having been filed and the cause removed into the 
district court by proceedings in error, the judgment of the 
county board is susperseded and respondent is entitled to 
hold the office until a final determination of the case. 
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As it seems to us, the first question must depend on 
the other two for a solution. If the removal of respond- 
ent was valid in law, thereby creating a vacancy in the 
office, and if the county board had authority to appoint 
relator, and the proceedings in error have not superseded 
the judgment of removal, then it would be clear that re- 
lator is entitled to the office. This right being conceded, 
it is pretty clear that mandamus would be the proper 
remedy. State, ex rel., v. Jaynes, ‘ante p. 161. ° 

‘The next contention, that relator has not been legally 
appointed, calls in question the authority of the county 
board to appoint a clerk of the district court in case of 
the removal of an incumbent. Section 101 of chapter 26 
of the Compiled Statutes, 1883, provides that, “Every 
civil office shall be vacant upon the happening of either 
of the following events at any time before the expiration 
of the term of such office, as follows: 1. The resignation 
of the incumbent. 2. His death. 3. His removal from 
office,” etc. Section 103 provides that, ‘‘ vacancies shall 
be filled in the following manner: In the office of the 
reporter of the supreme court, by the supreme court. In 
all other state and judicial district offices, and in the mem- 
bership of any board or commission created by the state, 
where no other method is specially provided, by the 
governor. In county and precinct offices by the county 
board,” ete. The office of clerk of the district court being 
a county office, the power is here given to fill a vacancy 
therein. But it is insisted by counsel for respondent that 
section 9 of chapter 18, Id., especially confers this au- 
thority upon the district court. This chapter provides 
the method of removal of county officers from office, and 
the section above referred to is as follows: ‘‘ When the ac- 
cused is an officer of the court and is suspended, the court 
may supply his place by appointment for the term.” (The 
italics are our own.) It is insisted that the word “sus- 
pended,” as used in this section, must be taken and con- 
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strued as anonymous with “removed,” as used in other 
sections of the chapter. The first section provides that, 
“all county officers, including justices of the peace, may 
be charged, tried, and removed from office for official mis- 
demeanors in the manner and for the causes following,” 
etc. Section 7 is as follows: “The questions of fact shall 
be tried as in other actions, and if the accused is found 
guilty, judgment shall be entered removing the officer 
from his office, and declaring the latter vacant, and the 
clerk shall enter a copy of the judgment in the election 
book.” 

It is the opinion of the court that the word “suspended,” 
as it occurs in section 9, cannot be given the meaning con- 
tended for. It was evidently the mind of the legislature 
that cases might arise, either growing out of the circum- 
stances of the case or by an express provision of law, that 
an officer would have of necessity to be suspended, pend- 
ing the investigation of charges against him ; and that in 
case the suspended officer should be an officer of a court, or 
particularly of the one hearing the charges, his place 
might be supplied temporarily in order that the business 
of the “term” might not be interfered with, without the 
accused having to be removed from the office as a condition 
precedent to such appointment. Without this section 
ample provision is made for the appointment of officers to 
fill vacancies, and we can see no sufficient reason for giv- 
ing the word any other meaning than that to which it is 
ordinarily and usually entitled. 

The next and last question is as to the effect of the pro- 
ceedings in error for the purpose of reviewing the judg- 
ment of removal. The right of the respondent to prosecute 
proceedings in error is not questioned by the relator. But 
the question is, assuming that respondent has that right, 
does the bond filed by him suspend the judgment of re- 
moval until a final hearing in the reviewing court? It is 
not claimed by respondent, and could not rightly be so 
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claimed, that any provision of statutory law can be found 
which would. give the right to supersede this judgment. 
While section 588 of the civil code makes provision for a 
stay of execution in the cases therein named, yet cases of 
this kind do not come within its provision. As was said 
by Chief Justice MAxwELu in The State, ex rel., v. The 
Judges, ante p. 149, “The provisions for a supersedeas 
are not as broad as those for the review of judgments 
on error.” But it is insisted that section 901 of the civil 
code is intended to apply to cases of the kind at bar, and 
that by its provisions a stay of proceedings can be had as 
by the former practice when the writ of error existed as a 
writ of review. There are some, to us, insurmountable 
objections to this view. By section 509 of the civil code, 
the writ of error is abolished, but the power of courts to 
compel complete and perfect transcripts, etc., as in writs 
of error, is preserved. Judgments and final orders are as 
much the subject of review as they were formerly, but the 
power of review is given alone by statute by proceedings 
in error without the intervention of the allowance of a 
writ of error, acceptance of bail, ete. Section 901 is as 
follows: “Rights of civil action given or secured by ex- 
isting laws shall be prosecuted in the manner provided by 
this code, except as provided in the following section. If 
a case ever arise in which an action for the enforcement or 
protection of a right, or the redress or prevention of a 
wrong, cannot be had under this code, the practice hereto- 
fore in use may be adopted so far as may be necessary to 
prevent a failure of justice.” 

While we need not stop now to enquire just what cases 
might arise where “the enforcement or protection of a right 
or the prevention of a wrong” could not be had, it is clear 
that this case is not one of those described in this section. 
Ample provision is made by law for the redress of the 
wrong complained of and the protection of all rights by 
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the proper tribunal, and a method of procedure is provided. 
The righi of review by appeal or proceedings in error is a 
statutory one. Wélcox v. Saunders, 4 Neb., 569. State v. 
Ensign, 11 Id., 531. Secs. 580 and 777, civil code. Pro- 
vision having been made for the review of all judgments 
and final orders made by inferior tribunals, and special 
provisions having been made for a stay of execution in 
certain cases (section 588, civil code), it must be taken as _ 
the legislative will that other cases are excluded. In this 
connection it is urged with considerable force that if re- 
spondent is not permitted to supersede the judgment of 
the county board, if the judgment of ouster against him 
should be finally reversed, he would be deprived of his 
office and the emoluments thereof, without any recourse 
upon the relator. Whether or not this is true we need not 
now decide; but if it is, it is an omission which can be 
corrected by the legislature alone. But it may also be 
said that the law of removals from office must have been 
intended as a somewhat summary method of removing 
officials who were violating the law; and if the decisions 
of county boards may be locked up by a supersedeas 
bond, the short official tenures of county officers in this 
state would enable a corrupt official to hold the office until 
the expiration of his term, in defiance of all efforts to - 
remove him for official misdemeanors. This is not intended 
as a reflection, in any degree, upon the merits of the case 
pending in the district court, but as a suggestion, in a gen- 
eral way, that the omission of the legislature to provide a 
method of superseding may not have been an oversight. It 
must be so treated until otherwise expressed. In this con- 
nection it would not be deemed improper, perhaps, for us 
to add, that in cases of this kind, where, if a judgment of 
removal, if wrongful, would work great hardship to the 
removed official, it is apparent that reviewing courts should 
render all practicable aid to such person by granting an 
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early hearing and determination of such cases, in order 
that the injury, if any, might be as light as possible, but 
further than this they cannot go. 

A peremptory writ must be allowed as prayed. 


WRIT ALLOWED. 


THE other judges concur. 


Buruineton & Missourt RivER RaItRoAD COMPANY 
IN NEBRASKA, PLAINTIFF IN ERROR, V. THOMAS 
DossoN, DEFENDANT IN ERROR. 


Jurisdiction of Supreme Court: IMPROVEMENTS. In pro- 
ceedings in error to review a judgment of the district court, 
whereby the value of improvements, rents, and profits, and of 
the real estate, was found upon appraisement, the supreme 
court has no authority to order a reference for the purpose-:of 
ascertaining the value of rents and profits accruing after the 
verdict or assessment of the appraisers and during the pendency 
of the proceedings in the supreme court. 


Error to the district court of Seward county. Tried 
below before GEORGE W. Post, J. 


Marquett, Deweese & tall, for plaintiff in error. 
William Leese, for defendant in error. 
-REESE, J. 


After the opinion in this case, which is reported in 17 
Neb., 455, was filed, plaintiff in error filed a motion for 
a reference of the cause to a referee, to take testimony as 
to the value of the net rents and profits of the land re- 
ceived by defendant since the finding of the jury below, 
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and to ascertain the amount of taxes paid by defendant, 
The application being made in the absence of defendant, 
the order of reference was granted, but on condition that 
all questions of law should be reserved by the court until 
the report of the referee was made. Upon the report be- 
ing filed, the defendant filed exceptions thereto, the second 
and third of which are as follows: 

“2d. There is no Jaw or authority whatever to allow 
the plaintiff any rents and profits during the time it has 
been disputing the judgment of the court below by pro- 
ceedings in error. ‘ 

“3d. This court is without jurisdiction to make the 
order referring this case for the purpose of ascertaining 
the net value of the annual rents and profits since the date 
of the finding of the jury in the district court.” 

The question here presented is, whether or not the court 
has power under the statute to order a new reference, 
either to a referee or a jury, for the purpose of ascertain- 
ing the value of rents and profits after they have once 
been ascertained by the verdict of a jury of appraisers 
appointed by the district court. 

Section 3 of chapter 63 of the Compiled Statutes of 
1885 provides, that the court rendering the judgment or 
decree of eviction shall, at the request of the occupant or 
claimant, issue an order to the sheriff of the county wherein 
the real estate is situated, to summon three disinterested 
freeholders of such county, whose duty it shall be to ap- 
praise such real estate and the improvements at their cash 
value. This order issued to the sheriff to be accompanied 
by written instructions from the court to the appraisers. 
By section 4 it is provided that the appraisers shall jointly 
view the real estate and assess the value of the improve- 
ments, the rents and profits, and of the land. It is further 
provided in this chapter that upon the report of the ap- 
praisers having been made, a judgment shall be rendered 
thereon according to the return, unless the same is set 
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aside for cause shown. This was all done in the case at 
bar, but plaintiff, not being satisfied with the action of the 
court, removed the case to this court by proceedings in 
error, where, ds we have seen, the judgment was affirmed. 
17 Neb., 455. The judgment of the district court during 
all the time has remained in force, and so remains at this 
time. We know of no provisions of law, except those 
above referred to, for ascertaining the value of rents and 
profits, Neither do we find any provision in the statute 
for any other assessment than by the tribunal provided by 
the third section of the act. The proceeding in this court 
in this case was simply one of review, and when the judg- 
ment was affirmed it remained only for the district court, 
upon being notified of the fact, to carry it into effect. ~ 
We are of the opinion that the reference of the case 
was without authority of law, and the report of the referee 
* should be set aside. Judgment will be entered accordingly. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Davip H. SKINNER, PLAINTIFF IN ERROR, V. JOHN M. 
MaJors, DEFENDANT IN ERROR. 


Contract: BEEACH. In an action on contract for damages for 
withdrawing certain cattle from the herd of the plaintiff during 
the herding season, it being stipulated in the contract that 
plaintiff should not receive more than two hundred head of 
cattle in his herd, and it being admitted by the plaintiff on the 
stand as a witness in his own behalf, that when defendant’s 
cattle were withdrawn from the herd there were 203 other cat- 
tle in the herd ; and it also appearing from the evidence that 
plaintiff's herd ground was scant and probably deficient ; Held, 
Error on the part of the court to refuse an instruction giving 
a fair expression of the law as to the right of the defendant to 
remove his cattle under such state of facts. 
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Error to the district court of Saline county. Tried 
below before Morais, J. 


Hastings & McGintie, for plaintiff in error. 
J. H. Grimm, for defendant in error. 
Coss, J. 


This action was brought on a written contract, which I 
here copy: 

“This agreement, entered into 24th day of April, 1882, 
between D. H. Skinner and Mich. Majors, witnesseth, that 
the said D. H. Skinner, in consideration of the covenants 
of the said Mich. Majors hereinafter set forth, does hereby 
let to the said Mich. Majors, on or about the above date, 
his herd of cattle, consisting of from 125 to 150 head, to‘ 
be herded during the herding season of the year 1882 for 
the consideration of one dollar and twenty-five cents per 
head for the full herding season, and a pro rata amount 
for those that may be herded during a part of the herding 
season. The said Mich. Majors, for and in consideration 
of the above named amount of money, does hereby cove- 
nant and agree to take good and faithful care of the above 
cattle, and to see that they have salt not less than twice per 
week. The said Majors also agrees to be responsible for 
the cattle while in his care; also, that he (Mich. Majors) 
will make good by paying an equivalent for all cattle that 
may disappear, or be crippled, or die, or meet with an 

accident or injury in any way, except it be by natural death 
or by unavoidable accident; and in case of death or injury 
the said Mich. Majors agrees to notify the said D. H. 
Skinner of the same. The said Mich. Majors also to fur- 
nish the above cattle with plenty of water and pasture at 
all times, and in case his pasture should become insufficient 
for the cattle before the close of the herding season, the 
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said Mich. Majors agrees to notify said D, H. Skinner, and 
allow the said D. H. Skinner to remove his cattle by pay- 
ing a pro rata sum for the time occupied in herding. The 
said Mich. Majors also agrees to take not more than two 
hundred head of cattle in his herd.” Signed by D. H. Skin- 
ner and J. M. Majors. 

The action was brought by John M. Majors, plaintiff, 
against David H. Skinner and John W. Hitchcock, defend- 
ants. 

The plaintiff’s petition embraces three causes of action, 
- the first being fora breach of the contract above set out ; the 

second being for board and labor furnished and performed 
by the plaintiff for the defendants to the amount and of 
the value of ten dollars; the third count being for damages 
sustained by the plaintiff in and about pursuing the said 
defendants for the purpose of recovering a certain steer 
belonging to another party, and for which plaintiff was 
responsible, and which was driven away by defendants 
with their herd, and for which damages plaintiff claimed 
the sum of ten dollars. The plaintiff prayed judgment in 
the sum of one hundred and fifty dollars. 

The defendants answered, denying that they ever entered 
into the contract declared upon, but admitting that the 
defendant D. H. Skinner entered into a contract with the 
said plaintiff of the general tenor and effect of the contract 
set out in plaintiff’s petition. Defendants also allege, in 
and by their said answer, that, pursuant to said contract 
and agreement, said D, H. Skinner furnished to said plain- 
tiff 126 head of cattle on the 26th day of April, 1882, and 
five head of cattle on the 27th day of April, 1882, and 
nine head of cattle on the 8th day of May, 1882, and took 
out one head of cattle on the 13th day of May, 1882, to 
pasture and herd as before agreed upon in said agreement ; 
but that said plaintiff did not take good care of said cattle; 
.did not give them salt twice a week; did not furnish said 
cattle plenty of water and pasture at all times, and that 
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said plaintiff did take more than two hundred head of cattle 
in his herd; that said plaintiff neglected his duties as a 
herder and carer for cattle, worried and permitted them to 
be worried by dogs and men; kept them in a close pen or 
yard during a large portion of the time; neglected to fur- 
nish them with salt, and neglected to give them water or 
pasture, so much so that said cattle became poor and feeble ; 
and that on the 29th day of May, 1882, said D. H. Skin- 
ner, under and by virtue of the terms of said agreement, 
took said cattle and removed them, as he had a right to do, 
and that said Skinner paid said plaintiff for herding said ° 
cattle, at and before the time he took them away from said 
plaintiff, the sum of $38.00, and then and there duly ten- 
dered said plaintiff the further sum of one dollar and five 
cents, which was all that was due the said plaintiff from 
these defendants, or either of them. They also allege that 
one of said cattle of the value of $30 died, and was wholly 
lost through the neglect of said plaintiff. They deny all 
other allegations of said plaintiff’s petition. 

The plaiutiff, by his replies, denied each and every alle- 
gation of the answer, except as to the number of cattle, and 
the amount of money paid, and the amount tendered by 
defendants to the plaintiff. 

There was a trial to a jury, with verdict and judgment 
for the plaintiff against the defendant Skinner for the sum 
of one hundred and one dollars, and for the defendant 
Hitchcock and against the plaintiff. The defendant Skin- 
ner brings the cause to this court on error. 

There are fourteen errors assigned, but it is not deemed 
necessary to examine more than one of them for the pur- 
pose of presenting the conclusion to which I have arrived. 
Plaintiff in error assigns as error the refusal by the court 
to give in charge to the jury number 9 of instructions, as 
prayed by the defendants. The following is the instruc- 
tion refused : 
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“9, Ifthe jury find that Majors took more cattle into 
his herd than agreed upon, without the consent of Skin- 
ner, then Skinner had the right to remove his cattle, and 
the plaintiff should not recover any damages for the breach 
of the contract.” 

This was an action for the breach of a contract. There 
is no claim for a quantum meruit. The plaintiff ad- 
mitted upon his cross-examination, when on the stand as a 
witness on his own behalf, that the $38 received by him 
from the defendants, and the one dollar and five cents ten- 
dered, which tender was admitted in the pleadings, was 
about the contract price for keeping the cattle for the whole 
length of time that they were in fact in his possession. 
By the express terms of the contract he agreed “to take 
not more than two hundred bead of cattle in his herd.” 
Upon plaintiff’s cross-examination above referred to, he | 
stated that when defendants took their cattle away he had 
203 head of other cattle in his herd. 

It is apparent from the testimony that the plaintiffs 
herd ground was limited and of scant dimensions, as well 
as of inferior quality, and it is placing the construction 
upon the contract the most favorable to the plaintiff to say 
that the contract was entered into with special reference to 
the particular tracts and parcels of land upon which the 
cattle were to be herded. It is fair also to presume that 
the plaintiff in error knowing the scant quantity and in- 
ferior quality of the grass, was induced to stipulate as he 
did, that the number of cattle to be herded by the plaintiff, 
including those of defendant, should not exceed two hun- 
dred head. This was a lawful as well as a reasonable 
stipulation to make, and was as binding on the parties as 
any provision of the contract, and was one to which the 
defendants had a right to have the attention of the jury: 
directed by a proper instruction. The instruction above 
quoted iairly presented the point, and should have been 
given. 
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As for the above error there must be a new trial, none 
of the other errors assigned will be examined. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


GEORGE MASTERS, PLAINTIFF IN ERROR, V. ELLEN A. 
MarsH, DEFENDANT IN ERROR. 


1. Bastardy: EVIDENCE. Upon a trialin the district court ina 
proceeding under the provisions of the statute for the support 
and maintenance of illegitimate children, it is not error on the 
part of the court to refuse to allow counsel for the defendant to 
cross-examine the prosecutrix as to what she testified to in her 
examination before the magistrate before whom the proceeding 
was instituted, her examination before the magistrate being 
certified up. 


: On such trial it was not error for the court to 
sustain the objection of counsel for the plaintiff to the question 
put to her on cross-examination by counsel for the defendant in 
the following words: Didn’t you have intercourse with * * 
* there in that house about that time?” the time referred to 
being shown by the context to be about nineteen months before 
the birth of the child. 


8. Trial: OFFER OF EVIDENCE. In order to predicate error upon 
the sustaining by the court of an objection to a question pro- 
pounded to a party’s own witness, the party must make an 
offer to prove the fact or facts sought to be elicited by the ques- 
tion. 


2. 


4. : ACCOUNT BOOKS are admissible as evidence in an ac- 
tion only where they contain charges by one party against the 
other, etc, 
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Error to the district court for Fillmore county. Tried 
below before Morais, J. 


J. W. Eller, for plaintiff in error, cited: Spurgeon 
v. Clemmons, 6 Neb., 3807. Young v. Makepeace, 103 
Mass., 53. Altschuler v. Algaza, 16 Neb., 681. McCoy 
v. People, 65 Ill., 439. State v. Read, 45 Lowa, 469. 
Zweifel v. State, 27 Wis., 396. 


John P. Maule, for defendant in error, cited: 1 Green- 
leaf Evidence, 514, 515. Duffies v. State, 7 Wis., 567. 
Eddy v. Gray, 4 Allen, 435. Paull v. Padelford, 16 
Gray, 268. Commonwealth v. Moore, 3 Pick., 194. 


Coss, J. 


The plaintiff in error was tried on the complaint of 
Ellen A. Marsh, found guilty by the verdict of a jury, 
and adjudged to be the reputed father of the bastard child 
of said Ellen, and to stand charged with the maintenance 
of said child in the sum of five hundred dollars, and to 
pay the costs of suit. To the proceedings in the trial 
court he assigns sixteen errors. 

The first assignment is, that the court erred in sustain- 
ing the objection of eounsel for the complainant to the 
following question put to the complaining wituess upon 
her cross-examination. 

“Q. Did you not state in your examination before 
Mr. Dimock, justice of the peace, that it was in the latter 
part of November that you went and looked at the book 
to see the date the lard was bought.” The third and 
fourth errors assigned are for sustaining the objections of 
counsel for complainant to questions of the same character 
put to the same witness, all referring to her statements 
made before the examining magistrate when on oath upon 
her original examination. These three assignments may 
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then be considered together. The sole object of asking 
these questions was to obtain from the witness either an 
admission or a denial that she had made such statements 
in her examination before the magistrate. In ordinary 
cases such cross-examination for such purposes is doubtless 
admissible, but in bastardy cases the reason or necessity 
for such examination does not exist. Section 1 of chap- 
ter 37, Comp. Stats., provides that, upon the arrest of any 
person accused of being the father of a bastard child, the 
justice “shall examine the complainant under oath respect- 
ing the cause of her complaint, and such accused person 
shall be allowed to ask the complainant, when under oath, 
any question he may think necessary for his justification; 
all of which questions and answers, together with every 
other part of the examination, shall be reduced to writing 
by the justice of the peace,” etc. Section 5 of the same 
chapter provides that, “at the trial of such issue the ex- 
amination before the justice shall be given in evidence,” 
etc. It appears from the record that this course was pur- 
sued in the case at bar, and the testimony of the complain- 
ing witness as given before the magistrate, having been 
taken down in writing and produced on the trial, it would 
have been a waste of time, to say the most of it, on the 
part of the court, to have permitted the defendant’s counsel 
to cross-examine the complainant as to what she. testified 
to before the magistrate. If her statements before the 
jury were inconsistent with those made before the magis- 
trate, such inconsistency would furnish a fair ground for 
invalidating her testimony and of attacking her credit be- 
fore the jury, and no cross-examination was necessary for 
that purpose. 

The second error assigned is, the sustaining by the court 
of the objection by counsel for complainant to the follow- 
ing question put to complaining witness on her cross-ex- 
amination, by defendant’s counsel : 

“Q. Didn’t you have intercourse with Tot Conner there 
in that house about that time?” 
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By reference to the context, it appears that the house re- 
ferred to was Roper’s restaurant or eating house, at Geneva, 
and the time referred to was the time of the county fair 
“about two years ago.” The trial took place on the 6th 
day of November, 1884. The child was born on the 7th 
day of June, 1884. It is conceded, and must be, that the 
defendant may show by the complainant, or any other wit- 
ness, that she had intercourse with any man, other than the 
defendant, at or about the time when the child must have 
been begotten, according to the usual course of nature. 
The period of gestation may be safely stated as a general 
proposition at from two hundred and fifty-two to two hun- 
dred and eighty-five days. Allowing the greatest latitude 
of enquiry I think it should be confined toa period of time 
between the lowest number of days above stated and that 
of three hundred days before the birth of the child. The 
time referred to by the question which we are now consid- 
ering, “about two years ago”—two years before the 6th 
day of November, 1884—was about nineteen months before 
the birth of the child. If the prosecutrix had admitted 
that she had intercourse with the person named at that 
time, it would have had no tendency to disprove the charge 
that the defendant was the father of her child. The 3d, 
4th,and 5th assignments of error fall within the above facts © 
and reasoning, and hence need not be specifically stated. 
The above remarks will also apply to the 10th assignment of 
error. Under this head counsel groups five questions put 
to the witness Walters, to the giving of which the court 
sustained the objection on the part of the complaint that 
the same were irrelevant and immaterial, the time not being 
fixed. The purport of all these questions is, whether the 
witness had seen the prosecuting witness together with a 
young man named Tot Conner, in the night time, go into 
an unoccupied house in the village of Exeter. In no in- 
stance was the time fixed, so that any answer indicated by 
the frame of the question would have been material, or 
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tended to prove any fact disproving the charge that de- 
fendant is the father of the child. In this connection it is 
proper to say that this witness, John Walters, was a wit- 
ness called on the part of the defendant. It may be said 
to be the settled law of this state, that in order to predicate 
error upon the sustaining by the court of an objection to 
a question propounded to a party’s own witness, the party 
must make an offer to prove the fact or facts sought to be 
elicited by the question. See Mathews v. State, ante p. 
330. 

This rule seems to have been lost sight of by counsel, as 
it was especially applicable to the questions which we are 
now examining. Even had the time been fixed, when the 
questions suppose that the prosecuting witness may have 
been seen entering the unoccupied house with the young 
man named, to be at or about nine Junar months before the 
birth of the child, the facts indicated by the question un- 
accompanied by other facts would have been of but little 
if any value as casting doubt upon the parentage of the 
child, while if followed by an offer to prove other and ad- 
ditional facts, such as their being alone, the length of their 
stay, etc., they might have been of considerable value. 

The sixth error is, “that the court erred in sustaining 
.the objection to the following question asked of Charlotte 
J. Marsh, mother of plaintiff, on her cross-examination : 

“Q. Did you not know of her (Ellen, the plff.) having 
an abortion before she was in the family way with this 
child ” 

This witness had testified o nothing in her examination- 
in-chief, upon which the above question could be consid- 
ered cross-examination. Besides she had just testified on 
her cross-examination that she did not know of her daugh- 
ter “ever being ina family way before this time,” and it 
was utterly irrelevant to the inquiry in hand whether she 
had had an abortion or not. 

The 7th assignment of error is, “that the court erred 
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in sustaining the objection of counsel for the prosecutrix 
to the following questions asked John Linden on his cross- 
examination: 

‘<Q. 1. When she told you, how did this conversation 
come up, when she told you that she was in the family 
way? 

“2. What did you say when she told you that, that she 
was in the family way ? 

“3, Did she tell you once before that she was in the 
family way?” 

The first two of these questions were objected to by 
counsel for complainant for the reason that it was not cross- 
examination, and was irrelevant, which objection was sus- 
tained. In this I think the court erred. It certainly was 
cross-examination in view of the object for which this wit- 
ness was placed upon the stand, and of his examination-in- 
chief. There were doubtless such circumstances of famil- 
iarity and opportunity existing between this witness and 
the prosecutrix as to render it necessary in the opinion of 
her counsel to call him as a witness on her side, and by 
his testimony negative such conclusions as might be drawn 
from these circumstances. In his examination-in-chief he 
had negatived these circumstances, but he had testified to 
a condition of innocent familiarity between himself and the 
prosecutrix, not only quite unusnal in our state of society, 
but which, as I view it, rendered every communication and 
conversation between them at about that period a proper 
snbject of cross-examination and criticism, Yet, neverthe- 
less, I do not think the said error sufficiently prejudicial 
to the defendant to call for a reversal of the judgment for 
the sustaining of said objections. The witness denied any 
act of intercourse with the prosecutrix, and it is not to be 
presumed that with any latitude of cross-examination he 
would have reversed his testimony in that respect. Indeed, 
there is no logical sequence between any answer which he 
could have been expected to give to either of the questions 
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and the capital fact in the case—the parentage of the 
child. 

As to the third of the above questions, it was repeated 
in a slightly modified form, allowed by the court, and an- 
swered by the witness, which answer completely covers 
and satisfies the question in its original form. 

The 8th error assigned arises upon the sustaining by the 
court of the objections of counsel for the plaintiff to three 
questions put by counsel for the defendant to Francis 
Marsh, father of the plaintiff, and a witness in her behalf, 
on his cross-examination. 

“Q.1. Did you or did you not tell Tom Powell, then 
in your meat shop, on the day that Masters was arrested, 
or about that time, that Masters was the father of that 
child, and that he took the girl Ellen away from the wash- 
tub and done it to her three times in about fifteen minutes? 

“2. Did you or did you not in that conversation tell 
Mr. Powell that Mr. Masters had intercourse with your 
daughter three times in Dogtown, or words to that effect? 

“3. When did you first find out or learn that your 
daughter was in the family way with this child?” 

In her examination-in-chief, the complaining witness 
had stated that she identified the day when the child was 
begotten by the fact that on that day a certain item of 
account was charged to the defendant on her father’s ac- 
count books. This witness, her father, was called to tes- 
tify as to the day upon which that entry was made in his 
books. His examination-in-chief was confined to that point 
alone, except that he testified that he saw the defendant on 
that day “just as he was going away.” It will thus be 
seen that the questions objected to and ruled out were not 
only not legitimate cross-examination, but utterly irrele- 
vant and inconsequential so far as the serious investigation 
of the issue involved in the case was concerned. 

The 9th, 11th, 12th, 13th, 15th, and 16th errors assigned 
are each identical with some one of those already consid- 
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ered and found not well taken, and it would be buta mere 
repetition of words to examine them each in detail, which 
time and space admonish me not to do. 

The 14th assignment of error is, however, of a very dif- 
ferent character. It is as follows: 

“14th, The court erred in admitting in evidence against 
objections the entries of C. C. Vanaum’s books.” 

The prosecutrix had testified on her examination-in-chief 
that the defendant was the father of her child; that he had 
intercourse with her five times, the last time being on the 
25th day of September, 1883, in her father’s house in the 
village of Exeter. She identified the date by the fact that 
on the same day of the last intercourse with her the de- 
fendant also bought some lard of her mother, which was 
charged to him under that date in her father’s account 
books. That when she began to fear that she was in the 
family way, she went and examined the books, found the 
charge, and fully identified the date of the charge as the 
day on which the child was begotten, etc. After the case 
was rested on the part of the plaintiff, the defendant took 
the stand as a witness in his own behalf, and testified that 
he was at his own home engaged in threshing on the said 
25th day of September, 1883, and was not at the village 
of Exeter at all on that day. Witness professes to account 
for where he was and what he was doing during the whole 
of every day, from Sunday prior to the 25th day of Sep- 
tember to the 16th day of October, following. Among 
other things he testified that on Friday, which, according 
to his previous statement was the 28th day of the month, 
he “went again to help Mr. Hussman thresh, and it set 
in windy and cold and I quit, and that is all I helped 
him.” On his cross-examination he adhered to the date 
of his helping Hussman thresh. I suppose it must have 
been for the purpose of contradicting this statement of the 
defendant by showing that Mr. Hussman marketed his 
last grain on the 27th, and hence must have been done 

30 
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threshing before the 28th, that plaintiff afterwards called 
A. B. Vanaum, bookkeeper to C. C. Vanaum, a grain 
buyer of Exeter, and offered the books of said C. C. 
Vanaum showing an entry under date September 27th, as 
follows: 

“ Hussman Wheat. 

4200. 

“1170, 8030 Roster.” 

The books were received in evidence over the objection 
of the defendant. Upon cross-examination the witness 
stated that aside from the entry in the book he had no rec- 
ollection of the fact or date of the delivery of the wheat. 
He “only goes by the date in the book.” 

Section 346 of the civil code provides that, “ Books of 
account containing charges by one party against the other, 
made in the ordinary course of business, are receivable in 
evidence only under the following circumstances, subject 
to all just exceptions to their credibility: First. The 
books must show a continuous dealing with persons gener- 
ally, or several items of charges at different times against 
the other party in the same book. Second. It must be 
shown by the party’s oath, or otherwise, that they are his 
books of original entries. Third. It must be shown in 
like manner that the charges were made at or near the time 
of the transaction therein entered, unless satisfactory rea- 
sons appear for not making such proof. Fourth. The 
charges must also be verified by the party or the clerk who 
made the entries, to the effect that they believe them just 
and true, or sufficient reason must be given why the veri- 
fication is not made.” 

The above section embraces the only legal authority 
known to the writer for the reception of books of account 
as evidence in legal proceedings, and it is seen at the 
merest glance that this authority to receive such books in 
evidence is confined to “Books of account containing 
charges by one party against the other.” I cannot conceive 
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of a book account or an account book being properly re- 
ceivable in evidence in any case under the chapter provid- 
ing for the support of illegitimate children, but if such 
case ever should arise it will certainly be where the book 
is kept by or the charge made by or against one or the 
other of the parties to the suit. 

If the account books of Mr. Vanaum are legal evidence 
in this suit between these parties for the support of this 
illegitimate child, it then follows that the private account 
books of every person in the county who keeps account 
books, for whatever purpose, could by the compulsory pro- 
cess of the law be brought into court and subjected to the 
espionage of the parties to any pending litigation. It mat- 
ters not that in the case at bar the books of Mr. Vanaum 
appear to have been voluntarily produced. 

I therefore reach the conclusion that the district court 
erred in admitting the said account books in evidence, and I 
see no escape from the conclusion that such error is fatal 
to the judgment, while I do not think that the books would 
have proved any fact of the least value in the case had 
they been properly admitted, yet the party presenting them 
would scarcely be permitted to escape the consequence of 
an erroneous ruling on that ground, nor can this court risk 
the consequences of the precedent which it would set, should 
it hold such error to be without prejudice. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings in accord- 
ance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 
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JOHN STOUGH, PLAINTIFF IN ERROR, V. JOSEPH STEFANI, 
DEFENDANT IN ERROR, 


Conversion. A delivered railroad ties on the bank of the Mis- 
souri river for B, but before B accepted and took possession of 
them they were taken by C. Held, That A could maintain an 
action for the conversion of the ties. 


~ 


The wrongful taking of property and appropriating the 
same to the party’s own use constitutes conversion. 


ed 


Error. An error in favor of the plaintiff in error is not cause 
for reversing a judgment. 


aa 


Instructions. Unless instructions asked are applicable to the 
testimony it is not error for the court to refuse the same. 


Error to the district court for Dixon county. Tried 
below before CrawForp J. 


W. E. Gantt, for plaintiff in error, cited: 2 Greenleaf 
Ev., §§ 636, 640. Aultman v. Reams, 9 Neb., 487. 
Carlisle v. Kinney, 66 Barb., 363. Salt Springs Bank v. 
Wheeler, 48 N. Y., 495. 


J. J. McAllister, for defendant in error, cited: Benj. 
Sales, § 701. Kein v. Tupper, 52 N. Y., 550. Parson’s 
Mercantile Law, 42, note 1. 


MaxwELL, Cu. J. 


This action was brought by the defendant in error 
against the plaintiff to recover the value of 1,188 railroad 
ties, which it is alleged he converted to his own use. 
Stough in his answer denies that Stefani was the owner of 
the ties in question; denies that he converted said ties to his 
own use ; and denies that he does or did detain the same as 
alleged. There seems to be no conflict in the testimony as 
to the facts that Mr. Stough obtained the ties in question, 
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and that they belonged to Stefani. These facts are sub- 
stantially admitted. 

The testimony tends to show that in 1876 and 1877, 
Stefani was a resident of Dakota territory; that in July, 
1877, he was indebted to one Roden and agreed to deliver 
him railroad ties at twenty cents each at the Ponca land- 
ing in this state, to pay said debt; that in pursuance of 
said contract he did pile up the ties in question at the 
Ponca landing, on the bank of the river. The ties, 
however, were never accepted nor taken possession of 
by Roden; that in 1877 Stough was engaged in the busi- 
ness of buying ties, and bought about sixty thousand or 
seventy thousand during that year; that in the spring of 
1877, a Mr. Welty said to Stough that he had a tax title 
against Stefani for 8. B. Stough & Co., and that Stefani 
wished to pay him in ties at twenty cents each, and that 
the would take the ties if he could sell them to him 
Stough testifies that he said he “ would take the ties from 
him, and when the railroad company paid him for them 
he would pay him (Welty) for them ;” that he “ presumed 
hat they (the ties on the bank) were the ties Stefani put, 
there for S. B. Stough & Co., and did not know anything 
different.” That he “saw nothing of Roden or Stefani till 
along in the fall of 1878, and Stefani came to me and said 
I should pay Roden for the ties.” He also testifies that 
he stated to Roden that he “thought they were S. B. 
Stough & Co.’s ties, and that if they were his he held 
himself ready to restore them. I said I would furnish 
him other ties nearer his house, which I consider better 
ties. He said he did not want the ties but wanted pay 
for them.” There is also testimony in the record tending 
to prove that Mr. Stough stated that he had purchased th® 
ties in question from Stefani. The evidence is quite vo- 
luminous, and need not be copied here at length. On the 
trial of the cause in the court below the jury returned a 
verdict for the sum of $357.48, upon which judgment was 
rendered. 
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The first error relied upon in the brief of the plaintiff 
in error is, that the plaintiff below has failed to prove that 
he was the owner and entitled to the possession of the ties, 
and 2 Greenleaf Ev., § 636, is cited to sustain the posi- 
tion, where it is said, ‘ to entitle the plaintiff to recover 
two points are essential to be proved: (1) property in the 
plaintiff and the right of possession at the time of conver- 
sion, and (2) a conversion of the thing to his own use.” 
The testimony in this case clearly shows that Stefani was 
the owner of the ties at the time he placed them on the 
bank of the river at Ponca landing, and that Roden never 
accepted or took possession of them, or claims any owner- 
ship in them. That Stough soon afterwards—about July 
15th, 1877, took the ties away is not disputed, but it is 
claimed that he took them undera mistake. If this is 
true, still the offer to return other ties is not a defense. 
If Stough converted the'ties to his own use he did so when, 
without authority, he carried the same away from Ponca 
landing ; and the testimony clearly shows that Stefani was 
the owner of them at that time. The first objection, there- 
fore, is uutenable. 

2. It is claimed that the facts proved do not show a 
conversion, and a large number of authorities are cited to 
show what facts do constitute it. Without entering into 
a discussion of the various definitions of the word ‘cen- 
version,” all the cases seem to agree that the wrongful 
taking and appropriation of the property of another by a 
party constitutes conversion. The testimony upon that 
point, if believed by the jury, was sufficient to warrant 
a verdict. 

3. That the assessment of damages is too great, inter- 
est being assessed at 7 per cent from the date of the con- 
version. This error, if such it is, is in favor of Stough. 
The act of the legislature changing the rate of interest 
from 10 per cent to 7, where there was no contract fora 
higher rate, took effect on the 1st day of June, 1879, 
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Prior to that time interest was recoverable in such cases at 
the rate of 10 percent. Mr. Stough, therefore, has no 
cause of complaint that he was not charged a higher rate 
of interest than 7 per cent prior to June Ist, 1879. 

4th. The attorneys for Mr. Stough asked the court to 
give the following instructions: 

“2. The jury are instructed that if it is shown by the 
testimony in this case that defendant took the ties, think- 
ing said ties were his, and immediately on discovering his 
mistake offered to return them to plaintiff and plaintiff re- 
fused to accept, your verdict will be for the defendant. 

“7, The court instructs the jury that if they believe 
from the testimony in this case that the defendant took the 
ties, thinking that they had been shipped to S. B. Stough 
& Co., and upon his finding out his mistake he offered to 
return said ties to plaintiff at any place he might designate, 
and did not afterward exercise any act of ownership over 
said ties, then they will find for the defendant. 

“8, The jury are instructed that if defendant took the 
ties, the subject of this action, under the belief that said 
ties belonged to him, and upon being notified that said ties 
were not shipped to him, and did not belong to him, he 
offered to return said ties to the plaintiff or to any persons 
for plaintiff, at any place plaintiff might designate, then 
plaintiff cannot recover for said ties without proof of a 
demand by plaintiff, and a refusal by defendant to return 
said ties.” 

The court refused to give the same, and such refusal is 
now assigned for error. It is sufficient to say that they 
were not applicable to the testimony and were properly 
refused. There is no error apparent in the record, and the 
judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Isaac CoNNOR, PLAINTIFF IN ERROR, V. JOHN P. 
HINGTGEN, DEFENDANT IN ERROR. 


1. Statute of Frauds: Waiver. Where the defendant in his 
answer admits substantially the contract set out in the petition, 
but alleges that the plaintiff has violated its provisions, and 
there is no plea of the statute of frauds, the statute will be 
considered as waived. 


2. Contract: PARTNERSHIP: SALE, Where A and B were in 
partnership in the grocery business, and A sold his interest in 
the business to B, if he would take his interest in certain rooms 
over the store at $100 per year, for such time as should there- 
after be agreed upon with the owner of the building, for certain 
repairs which A had made on said rooms, and the time was 
afterwards fixed at two years, Held, That the sale of the interest 
in the firm and the leasehold constituted but one contract. 


Error to the district court for Dixon county. Tried 
below before CRawForD, J. 


W. £. Gantt, for plaintiff in error, cited: Hanlon ». 
Wilson, 10 Neb., 188. McCormick v. Drummett, 9 Neb., 
384. Friedhof v. Smith, 18 Neb., 6. Rickards v. Oun- 
ningham, 10 Neb., 417. 


Barnes Bros., for defendant in error, cited: Morrissey 
v. Kinney, 16 Neb., 17. McDonnell v. Dodge, 10 Wis., 92. 
Wallingford v. Burr, 15 Neb., 204. 


MaxweEL1, Cu. J. 


In order that the questions at issue may be fully under- 
stood, it is necessary to set out the pleadings. The plain- 
tiff alleges in his petition: 


“Ist. That during the year 1882 the plaintiff and de- 
fendant were partners in the grocery business in the village 
of Ponca, 
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“2d. That in August of that year he sold to defendant 
his interest in said business, and the partnership was dis- 
solved ; that at that time the plaintiff was occupying the 
upper part of the building in which said grocery business 
was carried on. 

“3d. That previous to the time of making said sale the 
plaintiff, under an agreement with one John Breslin, the 
owner of said building, fitted up the upper part of said 
building as a residence, and by the terms of said agreement 
was to occupy and have the use of the same for such time 
as, at a rental of one hundred dollars a year, he would 
receive back the amount expended by him for said fitting 
up said upper part of said building. 

“4th. That at the time of the sale aforesaid the cost of 
fitting up said upper part of said building had not been 
agreed upon between the parties aforesaid, and it was then 
agreed upon by this plaintiff and defendant that defendant 
should take said upper part of said building off the hands 
of this plaintiff, and pay to this plaintiff, on or before the 
first day of January, 1883, the amount that should be 
agreed upon between said plaintiff and said John Breslin 
for so fitting up the same. It was also agreed that plain- 
tiff should have the use and occupancy of the upper part 
of said building for such length of time as he desired, on 
condition that he pay rent to said defendant for whatever 
time he might occupy said premises on and after the 14th 
day of October, 1882. - 

“5th. That said plaintiff and said John Breslin after- 
wards agreed that the cost of fitting up said premises should 
be allowed in the sum of two hundred dollars, and said 
defendant was notified of said agreement, and payment of 
said s#m was demanded of him. That the agreement 
herein mentioned between plaintiff and Breslin, in which 
plaintiff expended said sum of $200 in fitting up said 
rooms, was considered in said trade as part of the contract 
between plaintiff and defendant, and the said $200, the 
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cost of fitting up, was assumed by defendant and was to be 
paid to the plaintiff as a part of the consideration of his 
sale of his partnership interest as aforesaid. That plaintiff 
complied with all the terms of the agreement on his part 
to be performed, and offered to deliver possession of the 
said rooms to defendant. 

“6th. That said defendant refused and still refuses to 
take said rooms and to pay said sum of two hundred dol- 
lars.” : 

The defendant filed an amended answer to said petition 
as follows: 

“1st. Denies each and every allegation contained in 
plaintiff’s petition, except the allegations of partnership 
and sale of said business from plaintiff to defendant. 

2d. Defendant, further answering, says that said plain- 
tiff and this defendant were co-partners, doing business in 
Ponca, Dixon county, Nebraska, under the name of Con- 
nor and Hingtgen, and were engaged in the business of 
general merchandising at and prior to the time of the pre- 
tended agreement mentioned in plaintiff’s petition; that at 
or about the said time said partnership was dissolved, and 
this defendant bought out the said plaintiff’s interest in 
said business, that thereupon, in order to induce this de- 
fendant to agree to take the upper part of the building 
mentioned in his petition off of his (the said plaintiff’s) 
hands, the said plaintiff did agree to and with this defend- 
ant to leave the town of Ponca, and especially not to en- 
gage in the business of merchandising against and opposi- 
tion to said defendant in said town of Ponca. Defendant 
avers the fact to be that the agreement between himself 
and plaintiff was as follows: Defendant agreed to take said 
upper part of said building off of the plaintiff’s hands, and 
to pay the said plaintiff for fitting up the same, on or be- 
fore the Ist day of January, 1888, in consideration of the 
agreement then made to and with him by said plaintiff 


that said plaintiff would remove from said town of Ponca, 
s 
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and would not again at any time engage in the business of 
general merchandising in said town of Ponca, where said 
defendant was and is still carrying on said business, and 
said agreement was entered into under no other considera- 
tion or for no other purpose whatever; and yet said plain- 
tiff, wholly disregarding his said agreement, did at once 
enter into said business of general merchandising in said 
town of Ponca, in opposition to said defendaut, and is now 
and ever since said time has been engaged in said business. 
Wherefore said defendant did refuse to take said upper 
part of said building off of said plaintiff’s hands, and de- 
fendant never did take possession of the same, and defend- 
ant refused to pay said plaintiff the said sum of $200, or 
any other sum whatever, on said account. Wherefore de- 
fendant prays that he go hence without day, and that he 
recover his costs herein most wrongfully sustained.” 

The reply is a general denial. On the trial of the cause 
the jury returned a verdict for the defendant, upon which 
judgment was rendered. 

The principal defense of the defendant in this court is, 
that the contract for the upper rooms in the store building 
is separate from that for the purchase of the plaintiff’s 
interest in the store, and the amount of the consideration 
being in excess of $50, it is within the statute of frauds 
and void. There are other reasons assigned why this ts a 
separate contract and within the statute of frauds, to which 
we need not refer. 

Tt will be observed that the defendant, in his answer, 
admits that he purchased the plaintiff’s interest in the upper 
part of said building. He states that he did so in consid- 
eration that the plaintiff would not engage in business in 
Ponca again. Whether such statement is true or not, it is 
practically an admission of the plaintiff’s petition, and is 
sufficient to take the case out of the statute of frauds. The 
clear weight of testimony shows that the plaintiff proposed 
to sell the defendant his interest in the business, provided 
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he (the defendant) would purchase his interest in the upper 
rooms—that there was but one contract. The defendant, 
therefore, cannot by paying for the interest of the plaintiff 
in the store avoid liability on the remainder of the con- 
tract. The judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Tue SratTe of NEBRASKA, EX REL. Henry N. Moors 
ET AL., V. CHicaao, St. Paut, Minneapolis AND 
OmaHa R. R. 


1. Mandamus: DEMURRER. Where it is sought to test the suf- 
ficiency of a petition for a mandamus, the proper course is to 
demur to the petition upon the ground that the facts stated 
therein do not entitle the relator to the relief sought. 


Motion to quash for insufficiency, Held, To be 


a demurrer. 


POWER OF RAILROAD COMMISSION. The act of the 
legislature creating the railway commission, which took effect 
June 6th, 1885, gives such commission general supervision of all 
railroads operated by steam in this state, and requires them, 
among other things, upon a proper complaint being filed, to 
investigate the necessity for any addition or change of station 
houses or stations. A party, therefore, who requires the change, 
addition, or erection of a station, must secure the action of the 
commission before this court will grant a mandamus to compel 
a location. The case of Statev. R. V. R. R. Co., 17 Neb., 647, 
was institut: d before the act creating the railroad commission 
took effect. 


OrIcInaL application for mandamus. 


Beeson & Sullivan, for the relator. 
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Charles Ogden, for the respondent. 


MaxweEL., Cu. J. 


This is an application for a mandamus to compel the 
defendant “ to stop its trains, and to build a suitable depot, 
side tracks, switches, and cattle yards on its line of railroad 
at North Side, as shall reasonably accommodate the public, 
and conform to the requirements of the law,” ete. The 
relators allege in their petition, in substance, that said rail- 
road was completed in May, 1882, that at that time said 
corporation established as tation on the west half of section 
8 in township 25, range 2 east, for the purpose of receiving 
and discharging freight and passengers; that in 1884 said 
defendant erected at said station cattle yards and a chute 
for loading and unloading live stock, and also erected “a 
large section house and put up posts one mile from said 
station on the line of said railroad,”’-with boards attached 
thereto, ou which was printed in large letters the words 
“one mile to station ;” “that ever since the completion of 
said road unti] quite recently respondent has stopped all its 
trains, both freight and passenger, at said station, at regular 
times, for the purpose of receiving and discharging freight 
and passengers and placed the name thereof on its time 
tables and maps with regular times for the arrival and de- 
parture of its trains;” “that the nearest station is Hoskins 
-on the west, seven miles, and Wayne on the east, fourteen 
miles;” ‘that the country in the vicinity of said station is 
open prairie, very fertile and adapted to agriculture, and at 
the time of the completion of said railway was very sparsely 
settled ;”? that since the completion of said railway, and be- 
cause of the establishment of said station, the relator Moore 
“ purchased eight hundred acres coming within one-fourth 
mile of said station, and has put it all under cultivation ;” 

hat the relator Dodge purchased three hundred and 
twenty acres within one and a half miles thereof, and has 
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put it under cultivation and made it his permanent home; 
that “ relator” Starr purchased one hundred and sixty acres 
within one mile thereof, and put it under cultivation and 
it is his permanent home, and about thirty other persons 
have also since the establishment of said station purchased 
and improved lands, and made permanent homes; that re- 
lators and said other citizens were induced to and did pur- 
chase and improve said lands and make their homes there, 
by the fact of the construction and operation of said rail- 
road and the location of said station of North Side, and 
their belief that said station would be permanently main- 
tained there; that at the time said station was located there 
were not to exceed twenty families located within a radius 
of seven miles thereof; that since the location of said sta- 
tion there have been established there, and are now in suc- 
cessful operation, a general store, a blacksmith shop, and 
lumber and coal yard, and a post-office, and a town has 
been laid off into lots, streets, and alleys, and the plat 
thereof duly recorded by the owners of the land; that from 
March, 1883, to about the first day of July, 1885, when 
said station was removed as hereinafter stated, there was 
shipped and unloaded at said station over respondent’s rail- 
road, in car load lots, about one hundred car loads of freight; 
during said time there was received and loaded at and ship- 
ped from said station about twenty-five car loads of freight, 
in car load lots, besides a large amount in quantities less 
than car load lots; but relators have no means of know- 
ing or even approximating the amount; and large num- 
bers of passengers arrived at and departed from said station 
over said road; but relators have no knowledge of the 
number of passengers thus carried over said road; that 
since the first of February, 1885, there has beeu shipped 
over said road for said town of North Side twenty-two 
car loads of lumber and other building material, and two 
ear loads of coal; that during the time said station was 
maintained the business of said road to and from said sta- 
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tion was rapidly increasing, and if a station is continued 
there it will increase still more rapidly; that last spring 
the patrons of said station requested the respondent to erect 
a depot building at said station for the better accommoda- 
tion of the shippers and passengers over said road; that 
respondent demanded as a condition of erecting a depot 
building or maintaining a station at North Side that a one- 
half interest in three hundred and twenty acres of land 
adjoifing said station should be conveyed to them, and 
threatened that if their demands were not complied with 
that the station would be entirely removed, and trains 
would cease stopping there; that the owners of said land 
offered respondent a one-half interest in one hundred and 
sixty acres of said land as an inducement to erect a depot 
building and continue the station at North Side, but re- 
spondent refused to erect said depot building, or to con- 
tinue longer to maintain a station or stop its trains at North 
Side, unless its demands for a one-half interest in said land 
was complied with, and because of the refusal of the owners 
of said land, who are non-residents, to comply with said 
demands, respondent removed said depot, side tracks, and 
stock yards as hereinafter stated; that about the first of 
July, 1885, respondent not regarding its duties as a com- 
mon carrier, nor the rights of the relators and the pub- 
lic, and to avoid its duties as a common carrier, and for 
the reason that the owners of said land refused to donate 
land to them on which to lay out a town, respondent re- 
‘ moved the side track, stock yards, and section house from 
North Side, and has ever since refused to receive or dis- 
charge freight at North Side, except in quantities less than 
car load lots, and is threatening to and soon will, if not 
prevented by order of this court, cease stopping any of its 
trains at said place; that since the removal of the depot 
from North Side respondent has put in a side track and 
stock yards and established a depot at a point on said rail- 
road three and one-half miles east of North Side, and re- 
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moved the section house from North Side to said point, and 
stops its trains and delivers and receives freight there in 
any quantities desired. There is no settlement or improved 
land nearer than five miles to the north or south of said 
new station, and the nearest house on the east is at least 
three miles distant, and only two houses between it and 
North Side on the west. There are only ten persons who 
will be as well accommodated with a depot at the new 
place as at North Side, and five of them are as convénient 
to North Side as to the new station. There is no business 
of any kind established at the new station, but respondent 
is making strong efforts to induce the parties who are do- 
ing business at North Side to move to said new place, by 
offering to move their goods and buildings free of charge, 
and to indemnify them against loss by the removal. Re- 
spondent is also endeavoring to procure the removal of the 
post-office from North Side to said new station. The re- 
lators further state that there are large amounts of freight 
that must be shipped over respondent’s railroad for rela- 
tors and other residents and citizens of North Side and vi- 
cinity ; that relator Moore now has about four hundred 
head of cattle, and about five hundred head of hogs, and 
about twenty-five thousand bushels of corn, all of which 
he desires to ship to market over respondent’s railroad, and 
relators Dodge and Starr also have large amounts of stock 
and grain to ship over said road, as have all the other cit- 
izens at and in the vicinity of North Side, and it is essen- 
tial to the business of the relators and other citizens that ° 
large quantities of freight should be shipped to said station, 
such as lumber, lime, coal, agricultural implements, dry 
goods, groceries, household goods, stock, and a great many 
other things that are essential to every community; that 
prior to the commencement of this action the relators and 
other parties equally interested requested respondent to put 
in a side track and give the necessary and proper facilities 
for doing business over said road at North Side, which re- 
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spondent utterly refuses to do; that by reason of the re- 
moval of said station, and the refusal of respondent to 
receive or discharge freight at North Side, relators and a 
large number of other persons are prevented from enjoy- 
ing the same privileges and accommodations over respond. 
ent’s railroad as are persons at other points on the line of said 
railroad, who are engaged in the same business, whereby 
they will be put to great expense and inconvenience in the 
transaction of their business; that men of capital have 
since said town was laid out at North Side come there for 
the purpose of investing money and going into business, 
but on learning that the depot was about to be taken away 
and trains to cease stopping there, they abandoned the idea 
and declined to invest money there; that the trade, com- 
mercial, and agricultural interests of that portion of the 
country that would be better accommodated at North Side 
than at any other station on said road are sufficient to sup- 
port a town of three or four hundred inhabitants; that 
at the new station there is no depot building, nor other 
place to store goods for shipment over said road, nor any 
one there to look after or care for goods shipped to or from 
said station; that by reason of a depot being located as 
aforesaid at North Side, they and about thirty other per- 
sons, who purchased land in the vicinity thereof, were 
compelled to and did pay a higher price for their land than 
they could have bought as good land for as near the line of 
said railroad where there was no depot, and that if said depot 
is not re-established their land will be diminished in value 
in consequence thereof from three to tive dollars per acre. 

“ Relators allege that the respondent, in the proper exer- 
cise of its franchises, is bound to so conduct its business as 
to accommodate the public along the line of its road, and 
to that end to stop its train of cars for the receipt and dis- 
charge of passengers and freight, and to build the neces- 
sary depots, switches, side tracks, and stock yards for the 
accommodation of business at centers of trade and popu- 

31 


482 SUPREME COURT OF NEBRASKA, 


State v.C., St. P.,M.&0,R. R 


lation through which its line of road passes, and that by 
reason of respondent’s refusal to establish a depot and to 
stop its trains at North Side, and by establishing a depot 
and stopping its trains at said new station, respondent is 
discriminating against North Side and in favor of said 
new station. Relators further state that about nine- 
tenths of the freight shipped to and from the new station 
is shipped by or to the patrons of North Side, and has to 
be transported the three and one-half miles by wagon at 
a great increase of cost and inconvenience ; that they, to- 
gether with others equally interested in the matter, applied 
by petition to the board of railroad commissioners for relief 
in the premises; but said board neglects and refuses to grant 
any relief or to take any action whatever in the matter.” 

The defendant now moves to quash the petition upon a 
number of grounds, which in effect are, that the petition 
does not state facts sufficient to entitle the relators to the 
relief sought. The proper practice in such case is not to 
quash the petition or affidavit on which the writ is sought, 
but to demur for some of the causes stated in the code. 
Long v. State, 17 Neb., 60-68. Mandamus is not a pre- 
rogative writ in this state, but a remedy given to the citi- 
zen to enable him to assert his rights and obtain justice. 
State v. Lancaster County, 13 Neb., 223. Com. v. Denni- 
son, 24 How., 97. High.on Ex. Rem., § 3. Maxw. Pl. 
and Pr, (4th ed.), 729. Hence the ordinary rules of plead- 
ing, where there are no special provisions of the statute to 
the contrary, apply to proceedings by mandamus. The 
motion in this case, however, will be treated as a demurrer 
that the facts stated in the petition do not entitle the rela- 
tors to the relief sought. 

At the last session of the legislature an act was passed 
“to provide a board of railroad commissioners, to define 
their duties, and to provide for their salaries,” etc. Comp. 
Stat., chap. 72, art. VIII. Sec. 2 of the act provides that, 
“said commissioners shall have the general supervision of 
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all railroads operated by steam in this state, and shall in- 
quire into any neglect or violation of the laws of this 
state by any railroad corporation doing business therein, 
or by the officers, agents, or employes thereof; and shall 
also from time to time carefully examine and inspect the 
condition of each road in the state, and equipments, and 
the manner of its conduct and management with refer- 
ence to the public safety, interest, and conveniences. When- 
ever in the opinion of the railroad commissioners it shall 
appear that any railroad corporation fails in any respect 
or particular to comply with the terms of its charter or 
the laws of this state, or whenever in their judgment any 
‘repairs are necessary upon its road, or any addition to its 
rolling stock, or any addition or change of its station 
houses or stations, or any change in mode of operating its 
road or conducting its business is reasonable and expedient 
in order to promote the security, convenience, and accom- 
modation of the public, said railroad commissioners shall 
inform said railroad corporation of the improvements and 
changes which they adjudge to be proper, by notice in 
writing, to be served by leaving a copy thereof, properly 
certified, with any station agent, treasurer, superintendent, 
or director of said corporation, and a report of such pro- 
ceedings shall be included in the annual report of the 
commissioners to the governor, who shall transmit the same 
tothe legislature. Nothing in this section shall be construed 
as relieving any railroad corporation from its present respon- 
sibilities or liabilities for damage to person or property.” 
It will be observed that the statute gives the board 
“general supervision of all railroads operated by steam in 
this state,” and provides that when “any addition or change 
of its station houses or stations” * * in order to pro- 
mote “the security, convenience, and accommodation of 
the public,” are required, the board shall serve a notice in 
writing on the corporation of the improvements and 
changes which they adjudge to be proper, etc. Here is a 
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plain and apparently an adequate remedy at law that did 
not exist when the case of State v. Republican Valley R. 
BR. Co., 17 Neb., 647, was instituted. 

The 10th section of the act provides in effect that a 
complaint under oath shall be made to the board, setting 
forth the grievance complained of. Thereupon, if the 
board upon investigation shall believe that there is prob- 
able cause for such complaint they shall notify the corpo- 
ration of the matter of which complaint is made and sug- 
gest what action should be taken in the premises. These 
provisions, in connection with section 75 of chap. 16 of 
the Comp. Statutes, empowering the corporation to estab- 
lish such offices and depots as may be necessary between 
the places of termini of the road, would seem to place the 
location and change of stations very largely under the 
control of the board. Here is a special tribunal created 
for the very purpose of exercising jurisdiction in such 
cases, and its powers must be exhausted before this court 
would be justified in interfering. If, when a proper peti- 
tion is presented to the board requesting it to act on any 
matter of which it has cognizance, and it refuses to take 
action thereon, this court, upon the proper application, will 
require it to proceed and determine the matter in contro- 
versy. The allegations in the petition as to the complaint 
presented to the board are enttrely insufficient to show that 
it was the duty of the board to act on such complaint. If 
a proper complaint is presented to such board there is but 
little doubt that it will take the necessary steps to investi- 
gate the case, but if it should fail to do so, the court on a 
proper application will compel it to act. , 

As the petition fails to show that the relators are en- 
titled to the relief sought at the hands of this court the 
writ must be denied. 


WRIT DENIED. 


THE other judges concur. 
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Oran D. THATCHER ET AL., APPELLANTS, V. THE 
County oF ADAMS, APPELLEE. 


1. School Districts: INDEBTEDNESS WHEN DISTRICT SUB- 
DIVIDED. Where a school district issued its bonds for the pur- 
pose of borrowing money, and afterwards was subdivided into 
other districts, it is the duty of the taxing officers to levy taxes 
on the property of the original district sufficient to pay the indebt- 
edness, but they have no power or authority to levy such taxes 
on real estate which had never constituted a part of the district, 
nor upon personal property outside of such district. 


TAXES: INJUNCTION. Such taxes, if levied, would be 
for an “ unauthorized purpose,’’ within the meaning of section 
144 of chapter 77 of the Compiled Statntes, 1885, and their col- 
lection might be restrained, or the creation of an apparent lien 
therefor prevented, by an injunction. 


2. 


3. Mandamus. A writ of mandamns can only require an officer, 
board, or court to perform a duty which the law enjoins. It 
cannot create or enlarge the anthority of the person or officer to 
whom it is directed. 


APPEAL from the district court of Adams county. 
Heard below before Morris, J. 


Hester & McCreary, for appellants. 
L. J. Capps, for appellee. 
ReEEsE, J. 


Plaintiffs filed this petition in the district court, alleging, 
in substance, that the county board, on the 12th day of 
June, 1885, ordered a tax of twenty-une mills to be levied 
upon their separate property situated in sections 24, 25, 
and 36, in town 7, range 10, in Adams county; that the 
indebtedness for the payment of which the levy was made 
was a debt of school district No. 13 of said county, but that 
the said three sections were never within said district, 
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were in no way liable for its debts, and that the county 
board had no authority to levy such tax upon the property 
described. An injunction is prayed to restrain the county 
clerk from transcribing the levy onto the tax lists, and 
thereby casting a cloud upon the title of the real estate of 
plaintiffs. 

To this petition a general demurrer was filed, which was 
sustained, and to which plaintiff excepted and now appeals, 
for the purpose of securing a review of the decision of the 
district court in sustaining the demurrer. 

The abstract of the petition is incomplete, but enough is 
shown from which we conclude that the levy was made for 
the purpose of raising sufficient funds to pay certain bonds 
issued by said school district No. 13. 

It is conceded by defendant that if the property de- 
scribed in the petition was nota part of school district No. 
18 at the time the bonds were issued it could not be taxed 
to pay the debt, but it is contended that injunction will 
not lie to restrain the clerk from transcribing the tax onto 
the tax lists, the plaintiffs having an adequate remedy at 
law under the provisions of section 145 of chapter 77, 
Compiled Statutes. It may be that a remedy is given by 
the section referred to, but that it is adequate, we think 
could not be contended. Section 144 of the same chapter 
prohibits the granting of Injunctions to restrain the collec- 
tion of taxes, except in cases where the tax has been levied 
for an “illegal or unauthorized purpose.” In such cases 
the collection of a tax may be restrained by injunction. 
It would seem to follow, logically, that if the collection of 
a tax might be restrained, then the same remedy would 
exist to prevent the creation of a lien or cloud upon real 
estate, and the title thereto, by placing the tax upon the 
record books of the county and ordering its collection. 
Assuming the allegations of the petition to be true, as we 
must when assailed by a demurrer, the question presented 
is, was the tax levied upon the property of plaintiffs so 
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levied for an unauthorized purpose? We think it must 
be conceded that it was. If the property was not liable 
for the debt the county board had no authority to make it so. 
As well might the tax have been levied upon any other 
property in the county as upon the property of plaintiffs. 
The county board had no authority to levy the tax upon 
any real estate except what was included in district 13 at 
the time the debt was contracted. The petition, therefore, 
stated a cause of action, and the demurrer was improperly 
sustained. 

Counsel have gone beyond the allegations of the peti- 
tion as contained in the abstract and discussed another 
question, to which we will briefly refer. 

It appears by the records of this court that on the 81st 
day of July, 1883, a peremptory writ of mandamus was 
issued to require a levy of tax to be made upon the prop- 
erty within the district as constituted at the time the bonds 
were issued, and that the sections above named were 
enumerated as having been a part of said district at that 
time. No opinion seems to have been filed, and the case 
is not reported. An examination of the files in that case 
shows that these plaintiffg were not parties in that action. 

All that could have been and all that was judicially set- 
tled by that judgment was to require the officers of the 
district to perform a duty imposed upon them by law. 
Nothing was or could have been required except that the 
officers do what it was their duty to have done without the 
writ. They were not authorized to levy a tax upon any 
property outside of the original boundaries of district No. 
18. The writ of mandamus could give no greater author- 
ity than they had without it. Had it been made to appear 
to this court prior to the issuance of the writ that the land 
described in plaintiff’s petition, or any other, was not within 
the bounds of district No. 13 when the bonds were issued, 
such lands would not have been included. Plaintiffs, not 
having been made parties thereto, are not bound by any 
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judgment in that case. While this question could not 
legitimately arise upon demurrer, the fact of a former ad- 
judication being proper matter of defense, yet in view of 
the discussion of the subject by counsel in their briefs and 
of the further fact that the cause must be remanded for 
further proceedings, we have deemed it proper to say that 
in our opinion the mandamus could give no authority to 
levy a tax upon property not liable for the debt, and that 
the judgment of this court in issuing the writ can in no 
sense be deemed an adjudication of plaintiff’s rights, nor 
deprive them of any remedy which they would have had 
in case the levy had been made without coercion by a man- 
damus. If, therefore, the plaintiff’s property was not 
within the boundaries of district No. 13 as it existed at 
the time the debt was contracted they are entitled to the 
relief prayed. 

The decision of the district court in sustaining the de- 
murrer is reversed, the demurrer overruled, and the cause 
is remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JOHN SAXON, PLAINTIFF IN ERROR, v. W. R. Casy, 
ADMINISTRATOR OF THE Estate oF JAMES CoT- 
TRELL, DECEASED, DEFENDANT IN ERROR. 


1. Evidence: PRESUMPTIONS. It is arule of law that every pre- 
sumption is in favor of the correctness of the decisions of courts 
of general jurisdiction until the contrary is made affirmatively 
to appear. 


2. Administration of Estates: CONFIRMATION OF SALE. In 
proceedings for the confirmation of a sale made by an admin- 
istrator upon a license previously granted it is the duty of the 
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court to confirm the sale and order the execution of conveyances 
to the purchaser, if it appears that the sale was legally made 
and fairly conducted, and that the sum bid was not dispropor 
tionate to the value of the property. Sec. 88, chap. 23, Comp. 
Stats. 


WAIVER BY ADMINISTRATOR. When an administrator 
makes application for a license to sell real estate, and a sale is 
awarded to the extent of an undivided seven-eighths interest, 
and he accepts such order as final and proceeds to sell the seven- 
eighths, reports the sale, and procures a confirmation thereof by 
the district court, he thereby waives his right to have the order 
reviewed by proceedings in error. 


Error to the district court for Richardson county. 
Heard below before Morais, J. 


John Saxon, pro se. 


E. W. Thomas and A. J. Weaver, for defendant in error. 


REeEEsg, J. : 


This was an application made to the judge of the district 
court by an administrator for a license to sell real estate of 
a decedent for the purpose of paying debts against the 
estate. 

The application alleged that James Cottrell, the de- 
ceased, died on the 27th day of November, 1880, in Brown 
county, Kansas, being the owner of real and personal 
estate both in Kansas and in this state; that he died in- 
testate, leaving surviving him a widow and a number of 
heirs, whose names and ages are given; that at the time 
of his death he was engaged in business somewhat exten- 
sively in Falls City, in this state, and the owner of real 
and personal property in Richardson county of considera- 
ble value, and was largely indebted in said county; that 
on the 17th of January, 1881, upon the application of the 
widow, Silas Romesburg, a son-in-law of deceased, was ap- 
pointed administrator of said estate by the county court of 
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Richardson county, and took charge of assets to the amount 
of $8,023.34, but that in May, 1882, upon complaint of 
one of his sureties, charging gross mismanagement and 
misapplication of the funds, Romesburg was removed for 
cause, the charge having been found to be true. In Octo- 
ber, 1882, the applicant was appointed administrator to 
succeed Romesburg, and entered upon the discharge of his 
duties, but from the confused condition of the estate, the 
litigation in which he had been engaged in trying to col- 
lect apparent assets, the settlement of the estate had been 
delayed and he had only been able to collect the sum of 
$500, and that all the estate which had come into his 
hands amounted to $1,126.57; that he had paid debts 
until the amount remaining in his hands was $496 ; that 
claims had been allowed against the estate to the amount 
of $3,829.92; that Silas Romesburg had paid thereon the 
sum of $893, leaving unpaid about $2,538.92 of said debts ; 
that the misapplication of the funds by Romesburg was so 
reckless that the whole of the estate which went into his 
hands, excepting the amount reported as stated above, was 
lost without any fault of the creditors whose claims had 
been allowed, and the said Silas Romesburg and _ his 
sureties on his bond were at the time of making the ap- 
plication absolutely worthless, and any effort to collect 
would be a waste of time and the money of the estate; 
that the real estate was in the possession of the adminis- 
trator and had never been apportioned nor divided among 
the heirs, nor encumbered by them, except the conveyance 
of one-eighth interest by one to John Saxon. The real 
estate of the deceased is described, and it is alleged that it 
is necessary to sell the same to pay the debts. 

At the time fixed for hearing the application, John Saxon, 
representing his one-eighth interest, appeared and de- 
murred to the petition. His demurrer was sustained, and 
no one else appearing to resist the application the order 
was made authorizing the administrator to sell seven-eighths, 
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undivided, of this estate. The applicant, although except- 
ing to the order sustaining the demurrer, proceeded to sell 
the interest as ordered. After sale, and upon the report of 
the administrator, the said Saxon, the purchaser of the 
seven-eighth interest of part of the property sold, appeared 
and sought to resist the confirmation of the sale made to 
himself and other purchasers. The sale being confirmed, 
‘he alleges error. 

The principal contention is, that the court had no juris- 
diction to grant the license, because the time allowed by 
statute within which an administrator could dispose of the 
estate and pay debts had expired before the application was 
made. 

By section 245 of chapter 23 of the Compiled Statutes, 
it is provided that the county court may, upon the applica- 
tion of an administrator, extend the time for paying debts 
so that the whole time allowed the original administrator 
shall not exceed three years. By section 247 it is provided 
that, when necessary, the time in which a new administrator 
can pay debts and legacies may be extended in like manner 
and upon a like notice as required in the case of an original 
administrator. There was not three years intervening be- 
tween the appointment of the new administrator and the 
application for the license, nor even the filing of the report 
of the sale by the administrator. ‘There is no bill of ex- 
ceptions showing what, if any, evidence was presented to 
the judge of the district court when the license was granted, 
and we must presume the proceedings were regular and 
that he had before him such evidence as was necessary to 
authorize him to make the order. Jurisdiction of the mat- 
ter in the county court had not been lost and we cannot 
presume that court had failed to discharge its duty over 
which it is conceded it had obtained jurisdiction. All pre- 
sumptions are in favor of the regularity of its proceedings 
as well as of those of the district court. White v. Rourke, 
11 Neb., 521. Roehl v. Roehl, 15 Id., 655. 
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As to the order of the court confirming the sale, little 
need be said. Section 88 of the chapter above referred to 
provides that, “If it shall appear to the district judge that 
the sale was legally made and fairly conducted, and that 
the sum bid was not disproportionate to the value of the 
property sold * * * he shall make an order confirm- 
ing such sale and directing conveyances to be executed.” 
So far as the record discloses no objection was made to the 
manner in which the sale was conducted, and we presume 
none existed. 

Defendant in error has filed a cross petition in error, 
alleging error in the district court in sustaining the de- 
murrer of John Saxon to his application for license, so far 
as the application applied to the one-eighth interest of 
Saxon. Since he acquiesced in the order and accepted a 
license to sell, and did sell the seven-eighths, and thus ac- 
cepted the order as made, he cannot now question the de- 
cision of the court. Hamilton County v. Bailey,12 Neb., 56. 

The order of the district court confirming the sale is af- 
firmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


CHRISTOPHER TIERNAN, PLAINTIFF IN ERROR, V. DORAN 
& HoLMEs, DEFENDANTS IN ERROR. 


Partnership: ACTION FORSERVIcCES. When afirm or partnership 
is engaged in business, and services are rendered;by them for an- 
other upon request, although outside of their regular business, 
by which such other is benefited and the firm is damaged, such 
firm can recover the amount due them by action in their part- 
nership name. 
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Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


James E. Philpott, for plaintiff in error. 


Caldwell & Christy, for defendants in error. 


REEsgE, J. 


Defendants in error instituted this action, claiming the 
sum of eight dollars as due them upon the following causes. 
of action, viz: Four dollars for herding and feeding two 
head of cattle from the 15th of September, 1882, until the 
15th of November following, and four dollars for time ex- 
pended in hunting for said cattle, they having been taken 
out of their herd by plaintiff in error without their knowl- 
edge, and they believing they had escaped from the herd 
and strayed away. The verdict of the jury in the district 
court was for the sum of four dollars. The action was 
brought in the name of Doran & Holmes, as plaintiffs. 
The first question presented is, that Doran & Holmes was 
a partnership engaged in the dairy business, but not in the 
business of herding cattle, and that the services were not 
rendered by the firm as such firm. The testimony shows 
that they were engaged in the dairy business as claimed by 
plaintiff in error and were not engaged in herding cattle. 
It is also shown that the herd in which the cattle were kept, 
as well as the pasturage and feed, belonged to the firm. It 
would therefore follow that the compensation would go to the 
firm. But no question of this kind is raised by the plead- 
ings. The answer “admits that plaintiff kept two calves 
in his herd for about the period of forty-five days, that the 
service of keeping and pasturing the same were reasonably 
worth the sum of two dollars,” and pleads payment of that 
sum to the agent of defendants in error. The testimony 
as to the value of the service as rendered was conflicting.. 
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The jury could, and perhaps did, find that the pasturage 
and feed alone were worth the amount named in the ver- 
dict. 

The bill of exceptions in this case consists of the testi- 
mony of eight witnesses, besides the parties to the suit, and 
is contained in twenty-three pages of the record. It is to 
be presumed, although not shown by the record, that about 
the same number of witnesses were examined on the trial 
before the justice of the peace. Yet we find a judgment 
against plaintiff in error for $214.48 costs. It is deemed 
proper to call the attention of counsel to this very extra- 
ordinary judgment, with the suggestion that it appears to 
be entirely beyond reason, and that the matter should be 
investigated in the district court. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


THE State oF NEBRASKA, EX REL. C. H. Linpgure, 
v. GEORGE GROSVENOR. 


1. Schools: TEACHER’S CERTIFICATE GOOD IN ANOTHER COUNTY. 
Where the county superintendent issues a certificate authoriz- 
ing the person named therein to teach school in such county, the 
county superintendent of any other county may endorse such 
certificate, which will render the certificate valid in the county 
where endorsed for such time as the superintendent shal] deter- 
mine, not to exceed two years nor longer than the certificate 
was originally intended. 


CERTIFICATE CANNOT BE ATTACHED COLLATERALLY. 
A certificate being issued or endorsement made thereon by the 
officer specially authorized to make the same, it is presumed 
to be valid; and in the absence of fraud is not subject to attack 
collaterally. 
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3. ———: REFUSAL OF TREASURER TO PAY TEACHER’S WAGES. 
Where a teacher when employed by the director and moderator 
of a school district, and while teaching such school, possessed & 
certificate duly endorsed by the county superintendent, Held, 
That the treasurer of the district, in the absence of fraud, could 
not refuse to pay a warraut drawn by the director and modera~- 
tor for the teacher’s wages, upon the ground that the endorse- 
ment was invalid. 


Error to the district court for Polk county. Tried be- 
low before NoRVAL, J. 


J. W. Edgerton, for plaintiff in error. 
E. L. King and G. M. MeConaughy, for defendant in 


error. 


MaxweE tt, Cu. J. 


The defendant is treasurer of school district No. 74 of 
Hamilton county, and this action was brought in the dis- 
trict court of Polk county to compel him to pay an order 
drawn by the director of said district for the sum of $120 
in favor of the relator, which order was countersigned by 
the moderator. On the trial of the cause judgment was 
rendered in favor of the defendant. 

The testimony tends to show that on the 19th of Jan- 
uary, 1884, the county superintendent of Polk county gave 
the relator a second grade certificate for eight months; that 
on the 9th of December following the county superintend- 
ent of Hamilton county endorsed said certificate for a period 
of four months; that the relator preseuted said endorsed 
certificate to the director and moderator of school district 
No. 74 of Hamilton county, and was employed by them 
to teach said school for sixty days from the 15th of De- 
eember, 1884, for the sum of $120; that soon after the re- 
lator commenced teaching the defendant asked him for his 
certificate, which the defendant examined, and expressed 
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the opinion that it was of no validity after the 19th of Jan- 
uary, 1885. Upon the completion of the term of school 
the director gave the relator an order on the treasurer for 
the sum agreed upon, which order was countersigned by 
the moderator. This order was presented to the defendant, 
who paid thereon the sum of $12. Afterwards he paid 
thereon the sum of $30, and refused to pay the balance, 
apparently upon the ground that the relator was not a qual- 
ified teacher. 

The principal object of the statute in requiring teachers 
to possess a certificate authorizing them to teach school for 
specified periods, is to secure persons of good moral char- 
acter, skilled in the branches specified in the statute, and 
with ability to teach. The statute provides for a county 
superintendent for each county, and authorizes him to 
grant for his county certificates to teachers, divided into 
three grades. It also authorizes such superintendent to 
endorse a certificate in force in this state or any other state 
without examination, and such endorsement will render 
the certificate valid. Comp. Stat., ch. 79, subd. VII. If 
a candidate has passed a satisfactory examination in another 
county or state, and has received a certificate authorizing 
him to teach therein, it is but reasonable to suppose that 
he will pass a like examination in any other county or state 
where the requirements of the statute are substantially the 
same. Itisnot compulsory on the superintendent, however, 
to endorse the certificate but he may require an examination. 
Where, however, he does endorse such certificate the effect 
is precisely the same as if he had issued a certificate him- 
self, and so long as such endorsement remains in force the 
person endorsed is authorized to teach the same as if a cer- 
tificate in due form had been issued to him. And such en- 
dorsement during the time for which it was granted is 
valid, unless set aside for some of the causes that would 
authorize the revocation of a certificate. It is,in fact, a 
certificate issued by the officer whose duty it is to grant 
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the same upon being convinced that the applicant possesses 
the necessary qualifications. In the absence of fraud a cer- 
tificate or endorsement thereon is not subject to collateral 
attack and can only be set aside for cause. The relator, 
therefore, was a qualified teacher during the entire period 
that he taught school in district No. 74, and was entitled 
to be paid for his services. ‘The laborer is worthy of his 
hire.” 

The judgment of the district court is reversed and a per- 
emptory writ will be awarded in this court for the unpaid 
balance and interest thereon. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


THE STaTE oF NEBRASKA, EX REL. THOMAS MALLOY, 
v. JAMES SKIRVING. 


1. County Commissioner: RESIDENCE. A county commis» 
sioner must continue to reside in the district in and from which 
he was elected, and his removal from the district, although he 
remains in the county, vacates the office. 


VACANCY: NOTICE OF ELECTION. Where a vacancy 
occurs in the office of county commissioner more than thirty 
days before @ general election, it is to be filled thereat; and the 
failure of the county clerk to call attention to such vacancy in 

- the election notices posted by him, where the fact is generally 
known and acted on by the voters of the county, will not invali- 
date the votes cast to fill said vacancy. 


INFORMATION by quo warranto. 
Uttley & Small, for relator. 


James Skirving, for respondent. 
32 - 
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MAXWELL, Cu. J. 


This is an action of guo warranto, which is submitted 
to the court on the following stipulation of facts: 

Ist. That at the general election in November, 1884, 
the defendant was duly elected to the office of county com- 
missioner of Holt county, and when so elected he was re- 
siding in and was elected for the second commissioner’s 
district of said county. 

2d. That in January, 1885, at the time required by 
law, said defendant gave the bond and took the oath required 
by statute, “‘and at once began to perform the functions 
of said office and continued to so perform the functions of 
said office, and did use said office and the functions thereof 
until on or about the 25th day of March, 1885, when the 
said James Skirving removed from said 2d commissioner's 
district in said Holt county into the 8d commissioner’s 
district in said Holt county, and has since said date resided 
and made his place of abode in said 3d commissioner’s dis- 
trict, and has continued all the time to use and exercise 
the functions of said office, and does now exercise the same. 

That on the 14th day of September, 1885, the county 
clerk, county judge, and county treasurer of Holt county 
were duly notified of the facts hereinabove set forth, and 
that it was claimed from the existence of said facts that a 
vacancy existed in the office of county commissioner of said 
2d commissioner’s district of said Holt county, and said 
officials were requested to fill said vacancy by appointment, 
but failed to act in the premises, 

3d. Upon the day of the holding of the general election 
for and in the state of Nebraska, in the month of November, 
1885, Thomas Malloy, relator, was a citizen of the United 
States and an elector and resident of the 2d commissioner’s 
district in Holt county aforesaid, and then had and now 
has all the qualifications required by law to hold the office 
of commissioner of said 2d commissioner’s district, 
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4th. That about one month previous tb the holding of 
the general election of the state of Nebraska held in the 
month of November, 1885, the republican party in the 
county of Holt, in the state of Nebraska, at a regular re- 
publican convention, nominated Thomas Malloy, relator, 
as candidate for the office of county commissioner of said 
2d commissioner’s district in said Holt county, to fill the 
so claimed vacancy caused by the removal of said James 
Skirving aforesaid from said 2d commissioner’s district as 
above set forth; and two or three days thereafter the demo- 
cratic party of the county of Holt, in convention assembled, 
nominated John Cronin as candidate for the office of county 
commissioner of the said 2d commissioner’s district of Holt 
county, to fill the claimed vacancy caused by the removal 
of said James Skirving, defendant, from said 2d commis- 
sioner’s district, and it became generally known through- 
out the county of Holt that said Thomas Malloy and John 
Cronin were candidates for the office of connty commissioner 
of said 2d commissioner’s district upon the republican and 
democratic tickets respectively as above set forth, and said 
candidates were voted for at said general election held in 
the month of November, 1885, for the election of officers 
in the state of Nebraska, and said Thomas Malloy received 
for the office of county commissioner of said 2d commis- 
sioner’s district 1,465 votes, and said John Cronin received 
for the office of county commissioner for said 2d commis- 
sioner’s district 1,276 votes, and F. O. Smith received for 
said office 248 votes, and the election returns of said elec- 
tion held in the various election precincts in and for said 
Holt county were duly returned to the county clerk of Holt 
county, and were duly canvassed by a duly constituted 
board of canvassers of said Holt county; and the said 
Thomas Malloy was found to have received a majority of 
the votes cast for the office of county commissioner of said 
2d commissioner’s district, and afterwards, on the 18th day 
of November, 1885, the county clerk of Holt county issued 
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to said Thomas ‘Malloy a certificate of his election to said 
office of county commissioner,” and afterwards, to-wit, on 
the 25th day of November, 1885, said Thomas Malloy filed 
his bond as commissioner elect of said Holt county to fill 
the vacancy hereinabove described, and said bond was duly 
approved by said county judge, and said Thomas Malloy 
took the oath of office as commissioner elect in and for the 
2d commissioner’s district of said Holt county, and there- 
after, to-wit, on the 30th day of November, 1885, the said 
Thomas Malloy, duly qualified as commissioner elect of 
said Holt county, did assemble with Joseph E. West and 
George Bastedo, county commissioners of said Holt county, 
said James Skirving being also present and acting as com- 
missioner by virtue of his election as above described, at 
the office of the county commissioners of said Holt county, 
in O’Neill, the county seat of said Holt county, and did 
there claim a seat with said county commissioners as a mem- 
ber of the board of county commissioners of said Holt county, 
but the said board and the said James Skirving did refuse 
to permit said Thomas Malloy to have a seat with said 
board and hold the same, the said James Skirving as 
claimed by said Thomas Malloy, and excluded said Thomas 
Malloy from said seat, and prevented said Thomas Malloy 
from exercising the functions of said office and from rep- 
resenting said office, and still refuses to permit said Malloy 
to have a seat with said county board and in any manner 
to exercise the functions of said office, and the said James 
Skirving still holds said seat with said county board, and 
exercises and uses the functions of the office of county com- 
missioner of the said 2d commissioner’s district in and for 
the said county of Holt, and will not permit the said 
Thomas Malloy to exercise the functions thereof. 

5th. That the county clerk in the election notice given 
of the offices to be filled at the general election held in Holt 
county in the month of November, 1885, for the election 
of the offices to be filled in said Holt county, did not state 
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in said notice that a vacancy existed in the office of county 
commissioner in said 2d commissioner’s district, and did 
not notify the electors of said Holt county that a candidate 
for the office of commissioner in said 2d commissioner’s 
district would be voted for at said election. 

6th. That the highest number of votes cast for any of- 
fice in said Holt county at said general election was 3,124 
votes. 

There are other stipulations as to the effect of the agree- 
ment herein, etc., to which it is unnecessary to refer. 

Two questions are presented by the record. first. Did 
the removal of the defendant from the second commis- 
sioner’s district vacate the office. Second. If so, was the 
relator properly elected to said office? 

In determining the first question but little aid can be 
obtained from adjudged cases. It is one that rests en- 
tirely upon the construction to be given to the various 
provisions of our statutes relating to the subject. 

Section 53 of chapter 18, Compiled Statutes, provides 
that, “‘the board of county commissioners shall consist of 
three persons. They shall have the qualifications of elec- 
tors and shall be elected in their respective districts at the 
annual general election.” 

Section 54: “Hach county shall be divided into three 
districts, numbered respectively one, two, and three, and 
shall be composed of two or more voting precincts, com- 
prising compact and contiguous territory and embracing 
as near as may be possible one-third of the population of 
the county, and not subject to alteration oftener than once 
in three years, and one commissioner shall be elected from 
each of said districts by the qualified voters of the whole 
county, as hereinbefore provided. The district lines shall 
not be changed at any session of the board unless all of 
the commissioners are present at such session.” 

Section 101 of chapter 26 provides that, “every civil 
office shall be vacant upon the happening of either of the 
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following events at any time before the expiration of the 
term of officeas follows: 1. The resignation of the incum- 
bent. 2, His death. 8. His removal from office. 4. 
The decision of a competent tribunal declaring his office 
vacant. 5. His ceasing to be a resident of the state, dis- 
trict, county, township, precinct, or ward in which the 
duties of his office are to be exercised or for which he may 
have been elected,” ete. 

The defendant admits that a party elected county com- 
missioner must be a resident of the district when the 
election takes place, but he contends that as the duties of 
the office can be performed only at the county seat, and 
are not to be performed in the district for which he was 
elected, unless the county seat is in that district, that 
therefore a removal from the district does not vacate the 
office. He claims that the word “district,” following as 
it does the word “state,” in section 101 of chapter 26, re- 
fers to subdivisions larger than a county and not to the 
subdivisions of a county. Webster defines the word dis- 
trict as “a defined portion of a state or city for legislative, 
judicial, fiscal, or elective purposes.” It may comprise 
territory of greater extent than a county, as a judicial dis- 
trict, etc., or may contain but a small portion of the terri- 
tory of a county or city, as a school district. A reasonable 
construction of the statute would seem to be that where it 
requires a party when elected to be a resident in the dis- 
trict, and that one commissioner shall be elected from each 
of the commissioner’s districts, and declares the effect of 
removal from the district to be to vacate the office, to hold 
this applies to all cases where the officer bas ceased to be 
a resident of the district in which the duties of his office 
are to be exercised, or for which he may have been elected. 
If this were not the law each county commissioner upon 
being elected could remove to the county seat, and each 
member of the legislature remove to the capital of the 
state, etc. The object of the legislature in enacting this 
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provision no doubt was to secure as far as possible to all 
parts of a county fair representation on the board of county 
comnuissioners, by the selection of members whose residence 
and interests were in the district where each was elected, 
and as they are required to reside in various parts of the 
county they may be supposed to labor for the best interests 
of the entire county and not for any particular locality. 
The case is not materially different from the wards of a 
city. Councilmen are chosen from each of the wards, who 
have no power except as members of the council, and none 
of the duties of their office may perhaps be performed in 
the ward for which they were chosen, yet if one removes 
from the ward where he was elected the office becomes 
vacant. The act creating the board of county commis- 
sioners for each organized county was passed in 1855-6, 
more than thirty years ago, and the construction placed 
upon that act from the time of its passage till now has, 
so far as the writer is aware, been that a county commis- 
sioner must continue to reside in the district in and for 
which he was elected, and that his removal therefrom 
vacated the office. , 

We are referred to State v. Board of Supervisors, 21 
Wis., 449, and Smith v. State, 24 Ind., 101, as holding a 
contrary view. We have examined those cases and do not 
think they are applicable under our statute. We there- 
fore hold that the defendant by removing from the second 
district vacated the office held by him of county commis~- 
sioner. 

2, The right of relator to the office in question. It 
will be seen from the admitted facts that the relator re- 
ceived 1,465 votes, John Cronin 1,276, and F. O. Smith 
248 for said office, the aggregate of which is 2,989 votes, 
and that the highest number of votes cast for any office 
in that county at that election was 3,124. This shows 
that it was generally understood in that county that a 
vacancy existed, and that the candidates named were bal- 
loted for to fill said office. 
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Section 107 of chapter 26, Compiled Statutes, provides 
that, ‘‘ vacancies occurring in any state, judicial district, 
county, precinct, township, or any public elective office 
thirty days prior to any general election shall be filled 
thereat,” etc. 

As from the agreed statement of facts, it appears that the 
defendant removed from the second district in March, 1885. 
Being more than thirty days prior to the election, it was 
the right and duty of the electors of said county to fill the 
vacancy at said election, and the exercise of this right does 
not depend on the notice or want of it of the county clerk. 
In deciding this, however, we do not intend to go beyond 
the facts in this case. Here it seems to have been gener- 
ally understood by the electors of the county that a 
vacancy existed, and they sought to fill said vacancy, 
nearly all those voting at that election casting their ballots 
for one of the candidates named. 

This, we think, was sufficient to show that the election 
was general and participated in by all the electors who 
desired to vote upon that question. What the rule might 
be, had but a small percentage of the voters participated in 
the election, is not before the court. 

It is clear that the relator is entitled to the office of 
county commissioner for the second district of Holt county. 
It is therefore considered that the defendant be ousted from 
the office of county commissioner of the second district of 
Holt county, and that the relator be instated therein. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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BeyJamin W. RIDDLE, PLAINTIFF IN ERROR, V. ARTHUR 
PERRY, DEFENDANT IN ERROR. 


1. Wager: DEMAND FROM STAKEHOLDER. Where 2 wager is 
illegal either party may claim the money deposited by him, 
from the stakeholder, even after the wager is decided against 
such party, provided the demand is made before the money is 
actually paid to the winner. 


2. If the money was actually paid by the stakeholder to 
the winner before notice or demand of the loser he will] be ex- 
onerated. 

3. CRIMINAL LAW. Section 214 of the criminal code does 


not apply to a mere stakeholder who has taken no part in the 
illegal transaction. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


N. H. Bell and L. C. Burr, for plaintiff in error. 


S. H. Sornberger and J. RB. Gilkerson, for defendant in 


error. 
MAXWELL, Cu. J. 


In November, 1884, the plaintiff brought an action 
against the defendant in the district court of Saunders 
county, the cause of action being stated in the petition as 
follows: 

“Plaintiff placed in the hands of the defendant the 
sum of $200, which the defendant was to hold and pay to 
the winuer of a certain horse-race, which was to be run 
by a horse owned by this defendant and one owned by one 
Chollette. That before the defendant had paid over the 
money to the winner, Chollette, the plaintiff demanded of 
the defendant that he, the defendant, return the money to 
plaintiff. That the defendant refused to pay the money to 
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the plaintiff, and this action is brought to recover the said 
sum of $200 and interest thereon from the 15th day of 
November, 1888, and costs of suit.” 


ANSWER. 


‘Defendant admits that he received the money from the 
plaintiff, to be paid out as stated in the petition, but says 
that befure demand had been made on him by the plaintiff 
that he had paid over the same to the man Chollette, as the 
winner of the race.” 

On the 20th day of May, 1885, the case came on for 
trial before the court and jury, who found, specially, that 
“the defendant paid the $200 to Courtier before the plain- 
tiff demanded the same of the defendant,” and found gen- 
erally for the defendant. 

After the evidence was submitted, and the arguments 
made, the plaintiff asked the court to instruct the jury as 
follows: 

“The court instructs the jury that if you find from the 
evidence and pleadings the plaintiff and one J. C. Cour- 
tier, together with the defendant, on or about the 15th day 
of November, 1883, made a bet of $200 each, upon the 
speed of certain horses, and the said plaintiff and the said 
Courtier deposited $200 each with the said defendant, and 
that certain persons were chosen to judge of said race, and 
report the result to the defendant, as stakeholder, and there- 
upon the money should go to the winner, and you find 
from the evidence and pleadings that in pursuance of such 
a bet, said race took place and said money was deposited 
with the defendant, and, as such stakeholder, defendant 
has paid said $200 of the plaintiff’s money to the said 
Courtier, then, under section 214 of the criminal code of 
the statutes of Nebraska, and the law, the defendant is 
liable, and your verdict must be for the plaintiff in the sum 
of $200 and interest at the rate of 7 per cent from the 15th 
of November, 1883. 
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“3d. The jury are further instructed that if you find 
from the evidence that the defendant, knowing that the 
plaintiff did not wish to carry out said bet, and learning 
in any way that the plaintiff was doing all he could to 
prevent the defendant from delivering the said $200 to 
said Courtier, yet, notwithstanding such knowledge on the 
part of the defendant, the defendant by any trick or de- 
vice (if any you find from the evidence) wrongfully de- 
livered said money to the said Courtier, against the wishes 
and protest of the plaintiff, then you must find for the 
plaintiff in the sum of $200 and interest from the 15th day 
of November, 1883.” 

The court refused to give the above instructions, and the 
plaintiff at the time excepted to the ruling. 

The court then charged the jury as follows: 

“1st. In this state all species of gambling, including 
bets, or wagers on races, are by law held to be immoral and 
void as against sound public policy. 

“2d. The defendant’s liability for the money sieceat in 
his hands, depends upon whether or not he paid the said 
money over to Courtier after he had been notified by the 
plaintiff not to pay it to Courtier. 

“3d. " If the defendant paid the money to Courtier after 
notice of the plaintiff not to pay it, he would be liable, 
otherwise he would not. 

“4th. If you find for the plaintiff his measure of dam- 
ages will be $200 and 7 per cent interest from the time de- 
mand was made for said money. 

‘Tn addition to your general verdict you will answer the 
following question in writing: 

“ Did the defendant pay the $200 before plaintiff notified 
him not to pay it, or afterward?” - 

The following instruction was given to the jury at the 
request of the plaintiff: 

“9d. You are further instructed that if you find from 
the evidence that the plaintiff demanded the $200 de- 
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posited by him, of the defendant, before the defendant paid 
it over to J. G. Courtier, or if the jury find from the evi- 
dence that said plaintiff had forbidden the defendant pay- 
ing said $200 to said J. G. Courtier before he had paid 
the said money to him, and the defendant, notwithstand- 
ing said demand and such prohibition of the plaintiff, sub- 
sequent thereto and before the commencement of this 
action, paid said $200 to the said Courtier, then you must 
find for the plaintiff in the sum of $200 and interest from 
the 15th day of November, 1883.” 

Section 214 of the criminal code is as follows: ‘If 
any person shall play at any game whatever, for any sum 
of money or other property of any value, or shall make any 
bet or wager for any sum of money or other property of 
value, every such person shall be fined in any sum not ex- 
ceeding one hundred dollars or be imprisoned in the county 
jail not more than three months; Provided further, That 
if any person shall lose any money or property of any 
value at any game whatsoever, or on any bet or wager, 
such person may recover the money or property so lost of 
either or all of the persons playing at the game at which 
said money or property was lost, or from the person or 
persons with whom said bet or wager was had.” - 

It will be observed that this section does not apply to a 
mere stakeholder who has taken no part in the unlawful 
transaction at which the money was lost. The plaintiff 
must recover, if at all, therefore, under the common law. 
None of the evidence is preserved in the abstract, so that 
the only question that can be considered is, whether or not, 
under the issue, the court erred in giving and refusing the 
instructions above set out. 

At common law, where the wager is illegal, either party 
may claim the money deposited by him from the stake- 
holder, even after the wager is decided against such party, 
if the demand is made before the money is actually paid 
over. If, however, the stakeholder has paid the money 
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over to the winner before notice or demand npon him by | 
the loser, he is exonerated and no action will lie against 
him by the loser to recover the same. Perkins v. Eaton, 
3 N.H.,152. Howson v. Hancock, 8 T.R., 575. MeCal- 
lum v. Gouley, 8 Johns., 147, Livingston v. Wootan, 1 Nott 
& Me. 178. Hale v. Sherwood, 40 Conn., 332, 8. C., 16 
Am. R., 37. Davenport v. Davies, 1 M. & W., 570. 

As the special findings of the jury show that the money 
was paid before a demand was made by the loser he is not, 
therefore, entitled to recover, and there is no error in the 
instructions given and refused. The judgment is affirmed. 


JUDGMENT AFFIRMED. 
Coss, J., concurs. 


Rees, J., having been of counsel below, took no part 
in the decision. 


JuLIus MEYER, PLAINTIFF IN ERROR, v. Davip WILEEE, 
DEFENDANT IN ERROR. 

Trial: VERDICT SUSTAINED. The verdict of a jury will not be set 
aside unless it is clearly wrong; and where thereis a conflict 
in the evidence and itis nearly equally balanced the verdict 
will not be disturbed, 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Charles Ogden, for plaintiff in error. 
FE. W. Simeral and W. A. Redick, for defendant in error. 
MaxwELu, Cu. J. 


In December, 1882, the plaintiff in error drew a check 
for $175 on the Merchants National Bank of Omaha, pay- 
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able to the defendant or his order, and delivered the same 
to the defendant. The check was presented for payment, 
and by direction of the plaintiff refused. An action was 
thereupon brought against the drawer, to which he an- 
swered admitting the drawing of the check, but alleged 
that prior to the date thereof he and the defendant entered 
into a verbal contract whereby, in consideration of $175, 
the defendant was to construct a skating rink, to be water 
tight, at the corner of 9th and Farnam street, Omaha; that 
after said rink was completed it was flooded with water, 
but the water escaped; that said rink was improperly and 
unskillfully constructed and would not hold water, and 
was useless to the plaintiff; that by reason of the unskill- 
ful workmanship it was impossible for the plaintiff to use 
the grounds, which were leased at large expense by reason 
of being connected with water pipes, hydrant, ete. Where- 
fore the plaintiff in error claimed damages in the sum of 
$200. The reply is a general denial. 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff below (defendant in error) for $175. 

The principal error relied upon in this court is, that the 
verdict is against the weight of evidence. The testimony 
tends to show the rink in question was to be flooded with 
water, which in the winter time, when frozen, was to be used 
as a skating rink; tliat there was a place of considerable 
depth, called “a swimming hole” in the evidence, near the 
middle of the floor; that the leak was in this swimming 
hole. The principal question is, whether it was part of the 
defendant in error’s contract to make this swimming hole 
water tight. If this was a part of the contract the plain- 
tiff in error is entitled at least to damages for the failure 
to complete the contract. IPf it was not a part of the con- 
tract then the defendant in error has complied with the 
terms of the contract and is entitled to the full contract 
price. Upon these questions there is a direct conflict of 
evidence, and it is so nearly balanced that it is impossible 
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for this court to interfere. The case was one proper to 
submit to a jury, and the verdict will not be disturbed 
unless it was clearly wrong, which it is not. The judg- 
ment of the court below is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Cuartes H. Lipscoms, PLAINTIFF IN ERROR, V. CLARA 
A. Livon, DEFENDANT IN ERROR. 


1. Husband and Wife. In acase involving transactions between 
husband and wife in relation to her separate estate, inherited 
from her father, the same principles of law apply as are applica- 
ble to dealings between strangers; but where the effect of such 
dealings is to deprive creditors of their opportunity to subject 
the property of the husband to the payment of their claims, 
the facts involved in such transactions will be viewed with sus- 
picion, and proof of their bona fides required. 


2. Instructions considered,and Held, Properly given and refused, 


3. Witnesses. A witness who has taken memoranda of facts, at 
or about the time of their occurrence, and who knows that such 
memoranda is correct, may hold such memoranda in his hand 
and testify to the facts, as facts, although he at the time admits 
that, even with the aid of the memoranda, he does not remem- 
ber the occurrence of the facts. 


4. Evidence: REPORTER’S NOTES. The report of the short-hand 
reporter of a district court of the testimony of a witness examined 
in such court is not admissible as evidence in a future action 
between the same parties, as documentary or independent evi- 

> dence. 


Error to the district court for Jefferson county. Tried 
below before Morris, J. 


C. B. Letton and W. O. Hambel, for plaintiff in error, 
cited: Wake v. Griffin, 9 Neb., 47. City Bank v. Hamil- 
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ton, 34 N. J. Eq., 162. Besson v. Eveland, 26 Id., 471. 
Babcock v. Eckler, 24 N. Y., 623. Halsey v. Sinsebaugh, 
15 N. Y., 485. State v. Hannett, 54 Vt., 83. Hender- 
shott v. Henry, 19 N. W. R., 665. 


B.S. Baker and W. H. Snell, for defendant in error, 
cited: Hill v. Bowman, 35 Mich., 191, Miller v. Kirby, 
74 Tll., 242. Bump. Fraud Con., §§ 44,183. Montieth v. 
Bax, 4 Neb, 170. 1 Greenleaf Evidence, §§ 436, 487. 
Id., §§ 90, 227. People v. Elyea, 14 Cal., 145. 


Coss, J. 


This was an action of replevin brought in the court 
below by Clara A. Lyon, plaintiff, against Charles H. 
Lipscomb, defendant, for the possession of a certain stock 
of saddlery, harness; ete., of the alleged value of $600, 
which, as she alleged in her petition, the said defendant 
had, in his capacity of sheriff of Jefferson county, seized 
and carried away by virtue of certain writs of attachment 
against the property of W. A. Lyon. The defendant an- 
swered, admitting that he was sheriff of said county ; that 
he had taken said goods by virtue of certain writs of at- 
tachment in his hands against the property of W. A. 
Lyon; “and further alleging that the only right and title 
of the said Clara A. Lyon claimed by her in or to said 
property arose by virtue of a pretended contract of sale 
entered into on or about September 5th, 1883, by W. A. 
Lyon and said Clara A. Lyon, his wife; that at the time 
said pretended sale was made, said W. A. Lyon was wholly 
insolvent, of which fact said Clara A. Lyon had full no- 
tice and knowledge; that no consideration was paid by her 
on said pretended sale of said goods; that said pretended 
sale was made and entered into by said W. A. Lyon and 
Clara A. Lyon with the intent and sole purpose of hin- 
dering and delaying the creditors of said W. A. Lyon; 
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and that the same was not a bona fide sale of said prop- 
erty ; that she well knew at the time said pretended sale 
was made that the same was for the purpose aforesaid ; 
that no change of possession of said goods ever took place; 
and that at the time said Lipscomb, as such sheriff, levied 
upon said goods and chattels, they were the property, and 
in the possession of said W. A. Lyon,” etc. There was a 
reply in and by which the plaintiff denied all of the mate- 
rial allegations of new matter set up in the said answer. 

There was a trial to a jury with a verdict and judg- 
ment for the plaintiff. The defendant brings the cause to 
this court on error, and assigns the following errors: 

“1st. The verdict is not sustained by sufficient evidence. 

“2d. The verdict is contrary to law. 

“3d. The verdict is contrary to the fourth, fifth, and 
sixth instructions of the court. 

“4th. Thecourt erred in refusing to give the second and 
sixth instructions asked by plaintiff in error. 

“5th. The court erred in giving the first, second, and 
third instructions asked by defendant in error and excepted 
to by this plaintiff. 

“6th. The court erred in excluding a certified copy by 
court reporter of questions numbered from 1 to 10, inclu- 
sive, and answers thereto of the evidence of Clara A. Lyon 
given on a former trial of this cause in which she testified 
that at the commencement of this action she was not the 
owner of the property in controversy. 

“7th. That the verdict is contrary to the evidence, and 
given through prejudice or sympathy. 

“8th. The court erred in allowing defendant in error to 
read in evidence those.parts of the deposition of A. I. 
Lyon objected to by this plaintiff. 

“9th. There was error of law occurring at the trial ex- 
cepted to by plaintiff in error. 

“10th. The court erred in excluding evidence offered by 
plaintiff in error.” 

33 
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These assignments will be examined in convenient 
groups rather than in detail. 

Grouping the Ist, 2d, and 3d assignments together, I 
here copy the 4th, 5th, and 6th instructions given by the 
court on its own motion, the same being the basis of the 
3d assignment: 

“ Fourth. The statute provides that ‘every sale made 
by a vendor of goods and chattels in his possession, or 
under his control, and every assignment of goods and 
chattels by way of mortgage or security, or upon any con- 
dition whatever, unless the same be accompanied by an 
immediate delivery, and be followed by an actual and con- 
tinued change of possession of the things sold, mortgaged, 
or assigned, shall be presumed to be fraudulent and void 
as against the creditors of the vendor, or the creditors of 
the person making such assignment, or subsequent pur- 
chasers in good faith, and shall be conclusive evidence of 
fraud, unless it shall be made to appear on the part of the 
persons claiming under such sale or assignment, that the 
same was made in good faith, and without any intent to 
defraud such creditors or purchasers.’ 

“ Fifth. The court instructs the jury as a matter of law, 
that any sale or conveyance of personal property to be 
valid as against the creditors of the seller, must be accom- 
panied and followed by a change in the possession of such 
property, from the seller to the purchaser, so far as the 
situation of parties and the character of the property will 
reasonably admit of a change of possession. 

“Sith. ‘Transactions between husband and wife in re- 
lation to the transfer or sale of property from one to the 
other, by reason of which creditors are prevented from 
collecting their just dues, should be scrutinized very closely, 
and the bona fides of such transactions should be estab- 
lished beyond question.” 

There was evidence tending to prove that the plaintiff 
intermarried with Worthy A. Lyon in the state of Illi- 
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nois in 1879; that at that time the said Worthy A. Lyon 
was entirely destitute of capital or means; that in the 
month of February, 1880, the said Worthy A. Lyon, be- 
ing engaged working for his father, and being desirous of 
engaging in business for himself, and his wife having about 
that time received from her guardians a sum of money, 
he loaned of her the sum of twenty-four hundred dollars, 
with the agreement that he was to go out West and look 
up a place of business, and repay her in property as soon 
as he could make it out of his business; that this money 
was advanced to the said Worthy A. Lyon only as a loan, 
and not as his money or as a gift; that no part of said — 
money had ever been paid to the plaintiff until on or about 
the 8d day of September, 1883, when the said Worthy A. 
Lyon conveyed to her the stock of goods in question to 
apply on said loan of money at the sum of $800, and the 
house and lot in which they lived and he did business, at 
the sum of $1,000. This was done before the levy of the 
attachments by the defendant. The evidence of the imme- 
diate delivery of the goods by Worthy A. Lyon to the 
plaintiff, aud of the sale being followed by an actual and 
continued change of possession of the goods is not shown 
in the abstract sufficiently to dispense with proof of good 
faith on the part of the plaintiff; but this, I think, she 
has sufficiently supplied. Whatever may formerly have 
been the case, under the preseut state of our statutes and 
decisions there is no legal reason why a wife may not be- 
come the creditor of her husband, nor being such, why 
she may not be preferred by him over other creditors. It 
is true that courts will look with serutiny, if not with sus- 
picion, upon all sales or transfers of property of a debtor 
in failing circumstances to members of his own family ; 
but, if upon such examination they are found to be honest 
and based upon sufficieut consideration, they will be up- 
held. I therefore think that the verdict is sustained by 
sufficient evidence, and that it follows the instructions 
above quoted. 
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The following are the second and sixth instructions 
prayed by plaintiff in error, the alleged refusal to give 
which constitutes the fourth assignment of error: 

“Second. Thejury are instructed that every sale of prop- 
erty made by the parties with the intent to hinder, delay, 
or defraud creditors in the collection of debts is fraud- 
ulent and void as to such creditors, even though made for a 
valuable consideration. 

“Siath. If you find from the evidence that Clara A. 
Lyon permitted her husband to use her money in his busi- 
ness for a long period of time, without any evidence of in- 
debtedness having passed between the parties, she is not 
such a creditor of his that she may be preferred to other 
creditors in the distribution or appropriation of his prop- 
erty, and any such appropriation, whether by sale or other- 
wise, whereby other creditors are hindered, delayed, or 
defrauded in the collection of their just claims, is fraudu- 
lent and void as against such creditors.” Sixth refused. 
Plaintiff excepts. 

According to the abstract the first of the above instruc- 
tions, to-wit, the one marked Second, was given; it will, 
therefore, not be further considered. The sixth instruction, 
which was refused, and such refusal duly excepted to by 
plaintiff in error, was, as I think, properly refused. It 
seeks to recognize a difference, both in law and in fact, 
between bona fide debts owing by a husband to his wife 
and those owing to other creditors. We have seen that 
there is no difference in law, yet that, owing to the facili- 
ties as well as the temptations afforded and stimulated by 
the family relation for fraudulent concealments and trans- 
fers of property in cases of business disaster, the law has 
laid the duty upon courts and juries to examine with jeal- 
ous care and scrutiny into the facts of a case where it is 
suggested that the family relation has been used as the 
channel and cover for fraudulent transfers of property, 
either by means of pretended debts from one member of 
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the family to another, or otherwise; but when the facts 
have been scrutinized and found, the same principles of 
Jaw apply to dealings between husband and wife as to 
those between strangers. 

The following are the first, second, and third instruc- 
tions given by the court at the request of the plaintiff in 
the court below, upon which the fifth assignment of error 
is based : 

“ First. A husband indebted to his wife may prefer her 
to his other creditors, and make a valid appropriation of 
his property to pay her claim, even though he is thereby 
deprived of the means to pay other debts. 

“Second. If you find W. A. Lyon was indebted to 
plaintiff, she had a right to take as payment on her claim 
against W. A. Lyon the goods in question, if done in good 
faith, though others are thereby deprived of all means of 
obtaining satisfaction for their equally meritorious claims. 

“Third. You are further instructed that if you find 
that W. A. Lyon sold the goods replevied to plaintiff, 
although the sale may have had the effect to hinder and 
delay his creditors in the collection of their debts, this fact 
alone will not render the sale fraudulent or void; a debtor, 
however insolvent, may lawfully sell his property, if it is 
done with a bona fide intention of applying the proceeds 
in the discharge of any legal liability.” 

These instructions announce the same general principles 
that we have been discussing, and what we have said need 
not be repeated. 

As applicable as well to the fifth as to the fourth assign- 
ment of error, [ have carefully read the Nebraska cases cited 
by counsel for plaintiff in error,and find that neither of them 
sustain the proposition to which they are cited, as applicable 
to the case at bar. In the case of Aultman v. Obermeyer, 
6 Neb., 260, the most that was claimed on the part of the 
wife, beside that she had received a deed for the land from 
her husband, was that it had been purchased by him with 


518 SUPREME COURT OF NEBRASKA, 


Lipscomb v. Lyon. 


money, a part of which was received for lands in Wiscon- 
sin belonging to her, and a part for lands also in Wiscon- 
sin belonging to himself, and which money he had used 
and deposited as his own, without any promise on his part 
to account to her for that part which was derived from her 
property, and there was no evidence to show, so far as can 
be gathered from the report, what part or proportion of 
the money paid for the land was derived from the sale of 
the wife’s property. The court, in the opinion, say: “ But, 
in our opinion, the proof fails to establish the fact that the 
money with which this land was purchased was derived 
from the sale of lands belonging to the wife.” In the case 
of Wake v. Griffin, 9 Neb., 47, the court decided—I quote 
from the syllabus: “In an alleged sale of goods by the 
husband to his wife, the only consideration was a pretended 
loan of money by the wife to him some five or six years 
before, which he had ever since used in his business and 
treated as his own. There was no evidence of any agree- 
ment or understanding at the time he took the money, nor 
any recognition by him at any time that he was to repay it; 
Held, That the wife had no legal claim against her hus- 
band for the money, nor would she be permitted, through 
a voluntary sale, nominally in repayment of that money, 
to appropriate his property to the exclusion of the claims 
of bona fide creditors.” I have italicized parts of the above 
quotation as a method of pointing out the essential differ- 
ence between that case and the one at bar. The other two 
cases cited are cases where the wife claimed certain lands 
as having been purchased with her money, although the 
titles were taken in the name of the husband, and the 
turning point in each of said cases was that the wife had 
suffered the title to the lands to remain in the husband for 
a length of time and under a state of circumstances that 
estopped her to deny his title. In my opinion, the law of 
neither of the cases cited is against the defendant in error 
in the case at bar. 
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The sixth error assigned is, that “the court erred in ex- 
cluding a certified copy by court reporter of questions from 
one to ten inclusive, and answers thereto, of the evidence 
of Clara A. Lyon, given on a former trial of this cause, 
in which she testified that at the commencement of this 
action she was not the owner of the property in contro- 
versy.” I do not think that this point is presented in the 
record in a manner to be available to the plaintiff in error. 
The following is so much of the abstract as purports to 
present this point: 

“§. A. Searle (page 58) testified as follows: ‘I am the 
court reporter of the 5th Judicial District of Nebraska; I 
was present on the former trial of this case, at the last term 
of this court; I heard the evidence on that trial, and made 
a short-hand report of the same as such court. reporter ; 
my record of the evidence included the evidence of Clara 
A. Lyon.’ 

“ The witness was then asked the following questions, 
with the objections thereto and the rulings thereon, to-wit: 

“Q. Mr. Searle, you may state whether the questions 
and answers as reported in that document (indicating a 
certified transcript of Clara A. Lyon’s evidence) was a 
part of the testimony on that trial ? 

“ The defendant in error objected to the question for the 
reason that they were not the questions and answers that 
were asked for impeachment purposes, which objection was 
sustained by the court, and plaintiff in error excepted to 
the ruling of the court. 

“Q. You may state whether Mrs, Clara A. Lyon, the 
plaintiff, on the trial of this action at the last term of this 
court, in answer to the question asked her by Mr. Baker, 
whether at the time this suit in replevin was commenced 
she was the owner of this property, this stock of goods, at 
the time she commenced the replevin, she answered, ‘No, 
’ 

“Direction by the court: ‘Speak from your own mem- 
ory.’ 
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“A. (Page 59.) I cannot give a verbatim report from 
my memory independent from the notes, and there is not 
a reporter in the world that can. I can testify that I 
know that report and the record of what she testified to 
to be correct, and that she made the statements therein con- 
tained (including a record of the testimony). 

“ Plaintiff in error presents the reporter’s certified state- 
ment and record (referred to and identified by the witness 
Searle) of the evidence of Clara A. Lyon, given on the 
former trial of this case at the last term of this court, 
which said statement and record had the following heading, 
to-wit: (Page —) 

“Tn district court of fifth judicial district, held within 
and for the county of Jefferson and state of Nebraska. 

“ Abstract of evidence of Clara A. Lyon offered and 
received in evidence on the trial at September term of said 
court for the year 1884, to-wit: September 24th, 1884, in 
the case of Clara A. Lyon vs. C. H. Lipscomb. 

“ Among other questions and answers contained in said 
abstract of testimony was the following question, pro- 
pounded by Mr. Baker, with the answer thereto, to-wit: 

“Q. 1. At the time this suit in replevin was com- 
-‘menced were you the owner of this property, of this stock 
of goods, at the time you commenced the replevin? 

“A, No, sir. 

“ Plaiutiff in error offered in evidence that part of said 
certified record of said testimony containing said question 
and the answer thereto, to the introduction of which the 
defendant in error objected for the reason that it is incom- 
petent, which objection was sustained by the court, and 
the plaintiff’s in error exception noted to the ruling of the 
court. 

“Plaintiff in error then offered in evidence the questions 
numbered from 2 to 10, inclusive, and the answers thereto, 
to the introduction of which the defendant in error ob- 
jected for the reason that the same were incompetent, 
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which objection was sustained by the court, and plaintiff’s 
in error exception noted to the ruling. 

“Said abstract and record of evidence had attached 
thereto the certificate of the reporter as follows, to-wit: 

“State of Nebraska, Fifth Judicial District, ss. I 
here certify that the above and foregoing is a true and cor- 

rect statement, record, and transcript of the testimony of 
Clara A. Lyon, and that it contains all the testimony of 
said witness given by her to the court and jury on the 
trial of said cause, wherein said Clara A. Lyon was plain- 
tiff and C. H. Lipscomb was defendant, trial whereof was 
had at the September term of said district court, held 
within and for the county of Jefferson, state of Nebraska, 
for the year A.D. 1884, to-wit: On the 24th day of Sep- 
tember, 1884. 
_ “In witness whereof I have hereunto set my hand in 
said district, this 14th day of April, 1885. 
“ (Signed) 8. A. SEARLE, 
“ Ct. Rept’r, 5th Dist.” 

It is not stated in the abstract with sufficient clearness 
whether the plaintiff in error offered the witness Searle 
to testify to facts by the aid of his notes, taken by him as 
reporter of the court, as memoranda to refresh his mem- 
ory or merely to authenticate the notes certified by him, 
and then offered the notes as documentary evidence. If 
the former, the evidence ought to have been received, 
although the witness admitted that even with the aid of 
the memoranda he did not remember the facts, yet that 
he knew that he took the testimony down correctly at the 
time. If the latter, it was correctly excluded. Memo- 
randa taken down by a witness at or about the time of the 
occurrence of the events to which they refer may be used 
as an aid to the memory of the witness, but not as a sub- 
stitute for such memory. Such is the substance of the 
rule as laid down in the New York cases cited by counsel 
for plaintiff in error. My understanding of this rule is, 
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that a witness who has taken memoranda of an occurrence 
at or about the time of its taking place, for instance, 
taken down the testimony of a witness in a lawsuit, and 
who knows that such memoranda is correct, may hold such 
memoranda in his hand and testify to the facts as facts, 
although at the same time he admits that even with the 
aid of the memoranda he does not remember the occur- 
rence of the facts. But that with no amount of testifying 
or certifying to the correctness of the notes or memoranda 
can the paper be introduced to show and stand for itself as 
independent or documentary evidence. 

Under repeated decisions of this court, in order for the 
plaintiff in error to avail himself of the error of the court 
in rejecting the evidence of the witness S. A. Searle he 
must have made an offer of the testimony, clearly indi- 
cating what he expected to prove by the witness in response 
to the question or questions propounded to him and ruled 
out by the court. In this connection it will be observed 
that the plaintiff in error does not assign as error the re~ 
jection of the testimony of the witness Searle. 

It may be admitted to be the law—it undoubtedly is in 
New York—that where a witness has been examined at a 
hearing before a coroner or committing magistrate his tes- 
timony taken down in writing, read by or to him, and 
subscribed by him as correct, and the witness is again 
sworn upon the trial of the cause in the trial court, his 
testimony on the examination may be read to contradict 
his testimony on the trial, and that without laying a foun- 
dation forimpeachment. ‘There is a wide difference, how- 
ever, between the case above supposed, and where the 
reporter’s notes of the testimony has never been even trans- 
lated from the reporter’s private cipher, much less read 
to, approved, and signed by the witness. 

The 8th assignment of error, and the last which I 
deem it necessary to mention, is, that “the court erred in 
allowing defendant in error to read in evidence those 
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parts of the deposition of A. I. Lyons objected to by this 
plaintiff.” 

I have examined the abstract in vain for the ground of 
this assignment. The testimony of A. I. Lyons is there 
quoted quite briefly, but not a word about an objection to 
the reading of any part of his deposition or of any ruling 
thereon. 

I do not find any reversible error in the abstract of the 
record presented, and so the judgment of the district court 


must be affirmed. : 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CuarRLes E. BowMAn, PLAINTIFF IN ERROR, V. THE 
StaTE oF NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: NEW TRIAL: REMARKSBY COURT. The defend- 
ant was arraigned upon an indictment for a statutory felony, 
whereupon his counsel presented a motion for a continuance of 
said cause; and in support thereof presented and read the affida- 
vit of the prisoner, in which he swore that he could not safely 
proceed to trial at the then present term of the court for the 
want of certain material witnesses, among the rest, Calvin Bow- 
man, the father of the prisoner. Whereupon the court, or judge 
thereof upon the bench, in the presence of certain of the regular 
panel of petit jurymen, some of whom afterwardssat in the trial 
of the cause, said, stated, and declared that said affidavit was 
false; that defendant’s father had told him that he would have 
nothing to do with the defendant; that defendant had committed 
perjory, and that a grand jury would be called to investigate 
the same. Held, Error and a new trial awarded. 


Error to the district court of Harlan county. Tried 
below before Gasuin, J. ' 
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John Dawson, for plaintiff in error. 


William Leese, Attorney General, and W.S. Morlan, for 
the state. 


Coss, J. 


The plaintiff in error was indicted at the May, 1885, term 
of the district court of Red Willow county, for the crime 
of dealing, playing, and practicing a certain game with cards, 
said game being then and there dealt, played, and practiced 
the same and in such manner as the confidence game and 
swindle known as three card monte, etc. Upon his plea 
of not guilty to said indictment, he was, at the adjourned 
term of said court in the month of June following, tried 
to a jury, which found him guilty; and upon the overruling 
by the court of his motion for a new trial he was sentenced 
to a term of three years in the penitentiary. He brings 
the cause to this court on error. 

There are nine errors assigned, but it is deemed unnec- 
essary to set them out at length here, as we think the case 
turns on the first and ninth assignments, which are as fol- 
lows : 

“1, The court erred in overruling the plaintiff’s chal- 
lenge to the jurors Thomas Clark and Thomas Cott.” 

“9. The court erred in stating that this plaintiff (in 
error) had perjured himself in the presence and hearing of 
some of the jurors in said cause.” 

It appears from the affidavits of the defendant, plaintiff 
in error, and one of his counsel, that at the term of the 
court at which the indictment was found, and at which the 
regular panel of petit jurors who tried the cause were in 
attendance, and on or about the 15th day of May, 1885, 
it being one of the days of the regular May term of said 
court, a jury was called and placed in the jury box for the 
purpose of hearing the said cause, and giving a verdict in 
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the same; and among said jurors were Thomas Clark and 
Thomas Cott, who sat as jurymen upon the trial of said 
cause when it was tried on the 22d day of June of said 
year; that upon the occasion first aforesaid, and in the 
presence and hearing of the said first mentioned jurymen, 
especially the said Thomas Clark and Thomas Cott, the 
defendant, plaintiff in error, caused to be read a motion 
which was presented and filed in his behalf for a continu- 
ance, supported by an affidavit for want of material wit- 
nesses; that among the witnesses whom said defendant 
stated in his said affidavit to be material to his defense, and 
whose attendance could not be procured at the said term of 
court, was Calvin Bowman, the father of the defendant; 
that upon the reading of the said affidavit, the court, or 
perhaps more correctly speaking the presiding judge of 
said court, then sitting upon the bench, in open court, in 
an excited manner, said that said affidavit was false; that 
defendaut’s father had told him that he would have nothing 
to do with him, the defendant; that defendant had com- 
mitted perjury and that a grand jury would be called to 
investigate the same on the 22d day of the following month; 
that these remarks of the court were made in the presence 
and hearing of the said jurors, Thomas Clark and Thomas 
Cott, who afterwards, against objection and challenge for 
cause of the said defendant, were permitted to sit as jurors 
upon the trial of said cause. 

It also appears from the bill of exceptions that upon 
selecting the jury for the trial of this case both of the 
said jurymen, Thomas Clark and Thomas Cott, were sworn 
and examined on their voir dire. They each testified that 
they were present, heard, and still remembered the re- 
marks of the court or presiding judge hereinbefore set 
out; but each denied any knowledge of the guilt or in- 
nocence of the accused, having formed or expressed any 
opinion of his guilt or innocence, or having any bias or 
prejudice for or against him. They were both challenged 
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for cause by counsel for the defendant, which challenge 
was in both cases overruled by the court. The said jury- 
men were both sworn and sat in the case. It also appears 
that in selecting the said jury the said defendant used and 
exhausted all the peremptory challenges allowed him by 
statute. 

There was no error on the part of the court in over- 
ruling the challenge in the case of either of the said jurors. 
Tested by the rule laid down in section 468 of the crimi- 
nal code, there was no ground for challenge for cause in 
the case of either of them. It by no means follows that 
it was proper or justifiable on the part of the court to 
make the remarks of and concerning the prisoner about to 
be placed upon trial, in the presence and hearing of jury- 
men, either already drawn or liable to be drawn as jury- 
men in the case, as set out in the bill of exceptions as 
aforesaid. Indeed, it adds to the danger and impropriety 
of the use of such expressions by the court, that the mis- 
chief liable to flow from them is an insidious one, the 
remedy for which is not provided by statute or the rules 
of practice. Both of these jurymen testified on the voir 
dire that they had not either formed or expressed an opin- 
ion as to the guilt or innocence of the accused of the crime 
of which he stood charged; but they did not state, nor 
could they be properly asked on the voir dire, that they did 
not agree with the court that he was a perjurer, or that 
his father had presumably become so disgusted with his 
conduct that he abandoned him to his fate and would have 
nothing more to do with him. The sole object for which 
men are selected and called to serve on juries is that the 
truth may be ascertained and declared upon the points in 
dispute between the parties. This truth must be ascer- 
tained, not from the previous knowledge or wisdom of the 
jurymen, but from the testimony of sworn witnesses, and 
the examination of documents duly authenticated and pro- 
duced under forms of procedure and the control of the 
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court. For this purpose it is of the first importance that 
each juryman should enter the box as near as possible free 
of previously acquired knowledge, or of that which he 
believes to be, but which may or may not be, knowledge 
of the facts of the case. Also, as free as possible of either 
knowledge or opinions of collateral facts calculated to 
either stimulate or retard the mind in the reception of 
either evidence or argument favorable to one party or the 
other to the controversy. 

It is true, and it is a truth greatly to the credit of the 
people, that there is no officer or person, however high in 
the state or nation, who possesses the respect of or influ- 
ence over all classes of the people equal to the district 
judge. When upon the bench he represents the majesty 
and the power of the law and of the state directly to the 
people. This condition, doubtless, depends in a great de- 
gree upon that principle in our judicial system which, in 
the great majority of cases, makes the jury the sole judges 
and arbiters of matters of disputed fact between the par- 
ties, leaving to the judge or court the serene field of the 
application of these facts, when found, to the principles of 
law by which they should be governed. Yet, while such 
is the case, it is a truth which has been often remarked 
with admiration and wonder, that the people, and especially 
jurors, almost always possess the most implicit confidence 
in the power and prescience of the trial judge to properly 
weigh and apply the evidence and understand the facts in 
the case. 

Such being the high regard of the people, and especially 
of the juryman, for the trial judge, can it be conceived 
that, upon the arraignment of a prisoner for a felony, and 
his presenting his affidavit for a continuance, the court may 
solemnly deciare that the prisoner has added corrupt perjury 
to the crime for which he is already indicted, and threaten 
to have a grand jury in attendance for the purpose of in- 
dicting him for such perjury, without such declaration of 
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the court prejudicing the defendant in the minds of the 
jurors present and hearing such declarations? I think not. 
It may be granted that such declaration or expression of 
the court did not cause the future juror to form or express 
an opinion as to the guilt or innocence of the accused, but 
it did prevent him from entering the jury box with his 
mind a tabula rasa so far as the guilt or innocence of the 
prisoner was concerned, whether he was himself aware of 
what had been written thereon or not. 

I come to the conclusion, therefore, that it was error on 
the part of the court to make in the presence of jurors of 
the regular panel the declarations and statements in regard 
to the defendant which he is shown to have made. The 
judgment of the district court is therefore reversed, and 
the cause remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Wiiiam S. Crow, PLAINTIFF IN ERROR, v. ApNA H. 
Bowen, DEFENDANT IN ERROR. 

County Courts: JURISDICTION. County courts have no juris- 
diction to hear and determine actions brought against officers 
for, the penalty imposed by section 34, chapter 28, Compiled 
Statutes of 1885, for taking illegal fees, 


Error to the district court for Adams county. Tried 
below before Morris, J. 


John M. Ragan, for plaintiff in error. 


Adna H. Bowen, pro se. 
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REEsE, J. 


The only question presented for decision in this case is, 
whether or not the county court has jurisdiction in an ac- 
tion against an officer for the penalty provided by section 
34 of chapter 28 of the Compiled Statutes of 1885. This 
section is as follows: 


“If any officer whatever, whose fees are hereinbefore 
expressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be 
done by him in his office, or if any such officer shall charge 
or demand and take any of the fees hereinbefore ascer- 
tained and limited, where the business for such fees are 
chargeable shal] not be actually done and performed, such 
officer shall forfeit and pay to the party injured fifty dol- 
lars, to be recovered as debts of the same amount are re- 
coverable by law.” 


It is provided by section 2 of chapter 20, Id., that county 
judges shall not have jurisdiction “in any action against 
officers for misconduct in office, except where like proceed- 
ings can be had before justices of the peace.” The excep- 
tion referred to is contained in the ninth subdivision of 
section 905 of the civil code, which gives to justices of the 
peace jurisdiction “to proceed against constables failing to 
make return, making false return, or failing to pay over 
money collected on execution issued by such justice.” It 
therefore appears that by these sections neither the county 
court nor justices of the peace (under the provisions of sec- 
tion 907 of the civil code) have any jurisdiction in actions 
against officers for misconduct in office, and if the facts al- 
leged constitute misconduct in office then this action cannot 
be maintained, unless the jurisdiction is given by the last 
clause of section 34 above quoted, which is, “ to be recov- 
ered as debts of the same amount are recoverable by law.” 

To our mind this does not give the jurisdiction. It 

34 ; 
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simply provides the manner in which such actions may be 
prosecuted. The jurisdiction or power to hear such cases 
is withheld by the law giving county courts jurisdiction in 
civil cases, and there is nothing in section 34 which confers 
it. That the collection of exorbitant and illegal fees by an 
officer by virtue of his office is “misconduct in office,” is 
self-evident, and, as we understand it, is conceded by de- 
fendant in error; his only contention being, that the clause 
quoted from section 34 confers the jurisdiction. 

As this action was instituted in the county court, it fol- 
lows that it was without jurisdiction, and that the decision 
of the county judge dismissing the case was correct. The 
judgment of the district court reversing the decision of the 
county court is reversed and the cause is dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Wr. L. CLay, PLAINTIFF IN ERROR, V. JAMES H. 
TYsoN, DEFENDANT IN ERROR. 


1. Statute of Frauds: PROMISE TO PAY DEBT OF ANOTHER: 
CONSIDERATION. A petition which alleges that A was indebted 
to the plaintiff, and that B received from A a large amount of 
personal property, and in consideration thereof agreed to pay 
the debt to plaintiff, and that B promised the plaintiff, who was 
about commencing suit, that he would pay the debt, and that 
if plaintiff would forbear suing until he could sell the property 
he would pay him, and that in consideration of such promise 
plaintiff did forbear until after the property was sold, but that 
B then refused payment, states a cause of action, and one which 
is not within the statute of frauds. 


2 Evidence: ATTORNEY AND CLIENT: PRIVILEGED COMMUNI- 
CATIONS. Where an attorney is employed for a particular pur- 
pose, and before such employment he informs his client that 
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he has been employed against him in a case not connected with 
the employment, and with full knowledge of such fact the em- 
ployment is made for the purpose required, the relation of 
attorney and client does not exist so far as the purpose of the 
first employment is concerned, and statements made to the 
attorney with reference to any fact in dispute in the controversy 
in which the first employment is made is not a privileged com- 
munication. 


3. Error: REVERSAL OF JUDGMENT. A judgment will not be 
reversed for errors committed on the trial of a cause which are 
not prejudicial to the party complaining. 


Error to the district court for York county. Tried 
below before Norval, J. 


Sedgwick & Power, for plaintiff in error. 
France & Harlan, for defendant in error. 
REESE, J. 


By the petition filed in the district court by defendant 
in error, it was alleged substantially, that plaintiff in error 
(defendant below) was the father of one Seth H. Clay, who, 
before the time of making the alleged promises, was a citi- 
zen of York county. That the said Seth was indebted to 
defendant in error (plaintiff below) in the sum of $200, 
evidenced by two promissory notes of Seth of $100 each, 
both of which were due. That Seth was the owner ofa 
large amount of personal property in York county. That 
said property was transferred to plaintiff in error by said 
Seth, in consideration of which the plaintiff in error agreed 
with the said Seth to pay to defendant in error the amount 
due from Seth, and that afterwards, and while in possession 
of said personal property, the plaintiff, in consideration of the 
promises, and the further consideration that defendant in 
error, at the request of plaintiff in error, would forbear to 
bring suit on his said claim until plaintiff in error could 
sell the property received from his son, he promised and 
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agreed with defendant in error that he would pay the in- 
debtedness. It is further alleged that the property of the 
son had been sold, but that plaintiff in error refused to 
make the payment as promised. The answer admits the 
indebtedness of the son and the relationship alleged to ex- 
ist between them, but denies all the other allegations of the 
petition. Judgment was rendered in favor of defendant 
in error for the amount claimed. Plaintiff in error brings 
the cause into this court by proceedings in error. The 
first contention is, that the petition does not state facts suf- 
ficient to constitute a cause of action. It will be seen that 
two agreements are alleged in the petition, one that of 
plaintiff in error with his son, that, in consideration of the 
transfer of the property to him, he would pay the debt due 
defendant in error, followed by the promise to defendant 
in error that, in consideration of his forbearance to sue the 
son, he would pay the debt. It is insisted these contracts 
are within the statute of frauds. We think not. The 
agreement alleged to have been made with the son was a 
new and independent contract, based upon a valuable con- 
sideration, by which plaintiff in error created a new debt, 
which he agreed to pay—not to the son, his original cred- 
itor—but to defendant in error. When the promise was 
made to defendant in error, and accepted by him, it then 
became a debt due from plaintiff in error to defendant in 
- error, and was not within the statute of frauds. Morrison 
v. Hogue, 49 Iowa, 574. Ellwood v. Monk, 5 Wend., 
235. Lawrence v. For, 20N. Y., 268. Clopper v. Poland, 
12 Neb., 69. Farley v. Cleveland, 4 Cowen, 432. Fitz- 
gerald v. Morrissey, 14 Neb., 198. Romberg v. Hughes, 
18 Neb., 579. 

It is insisted that the court erred in overruling the ob- 
jections of plaintiff in error to the testimony of George B. 
France, a witness for defendant in error. This objection 
was based upon the assumption that Mr. France was the 
attorney for plaintiff in error at the time the statements 
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were said to have been made. As to whether or not the 
relation of attorney and client existed between Mr. France 
and plaintiff in error to such an extent as to protect plain- 
tiff in error from the repetition of his statements was, un- 
der the circumstances, a question of fact, upon which the 
trial court had to pass. It was conceded that the firm of 
France & Harlan had been employed to transact for plain- 
tiff in error certain business growing out of the dealings of 
Seth Clay in York county, but Mr. France testified that 
at the time of the employment by plaintiff in error he 
informed him that they had been retained by certain cred- 
itors, naming them, and among whom were defendant in 
error, and that plaintiff in error expressed himself satisfied, 
saying there would be no trouble about that, etc. If that 
was true, and of that the court was the judge, there was no 
impropriety in allowing the witness to testify. From the 
testimony of the witness it further appears that the em- 
ployment of the firm by plaintiff in error was not for the 
purpose of litigation, either for the prosecution or defense 
of cases, but for the purpose of closing up the business and 
accounts of Seth Clay. After hearing the testimony upon 
the question presented, the court decided that the relation 
of attorney and client did not exist with reference to the 
matters involved in this case, and we cannot say there was 
error in the decision. We do not wish to be understood 
as approving the practice of attorneys taking the witness 
stand and testifying in causes on trial, for we think it is 
one not to be favored to any extent, yet a case occasionally 
arises where it is too late for an attorney to withdraw from 
a case without manifest injury to his client, and where his 
testimony is absolutely essential to the due administration 
of justice. In such cases the only proper course seems to 
be for the attorney to take the witness stand. 

A letter from plaintiff in error to Mr. France was re- 
ceived in evidence over the objections of plaintiff in errror. 
This ruling of the court is assigned for error. For the 
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purpose of this inquiry it may be conceded that at the 
time of writing the letter plaintiff in error understood that 
Mr. France was his attorney, and that the letter was written 
in confidence; yet we cannot hold that its admission was 
reversible error. It consists principally in a denial of the 
contract upon which the suit was based, and, in substance, 
a claim that he only promised defendant in error to pay 
the value of the property for which the notes were given, 
which he said would be from $125 to $150, and that only 
after he had sold his land in Nebraska, which he had not 
yet done, and therefore he owed plaintiff in error nothing. 
If there was error in its admission it was clearly without 
prejudice. 

The testimony in the case was in some important respects 
quite unsatisfactory, yet we cannot say there was such a 
want of evidence as to require a reversal of the case. It 
was tried to the court without a jury. The findings of 
fact are entitled to the same weight as if found by a jury. 

The judgment is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JOEL E. MoRRILL, PLAINTIFF IN ERROR, V. JAMES M. 
TEGARDEN, DEFENDANT IN ERROR, 


1. Malpractice: PETITION. Action for damages for alleged mal- 
practice; petition examined and held to state a cause of action. 


2. Evidence: HYPOTHETICAL QUESTIONS: EXPERTS. If hypo- 
thetical questions are resorted to in the examination of expert 
witnesses, they must beso framed asto fairly reflect facts, either 
admitted or proved by other witnesses. O’Hara v. Wells, 14 
Neb., 403. When this is done it will be sufficient, 
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8. Trial: VERDICT SUSTAINED. The jurors are the triers of fact 
in a cause tried to them, and their decision upon conflicting tes- 
timony cannot be set aside unless clearly wrong. Under this 
rule itis held that the evidence is sufficient to sustairf the verdict. 


Error to the district court of Merrick county. Tried 
below before Post, J. 


A. Ewing and J. W. Sparks, for plaintiff in error. 


A. L. Reinoehl and John Patterson, for defendant in 
error. 


REEsE, J. 


At the commencement of the trial of this cause in the 
district court plaintiff in error objected to the introduction 
of any testimony, for the reason that the petition was in- 
sufficient and did not state a cause of action. The objec- 
tion was overruled, to which plaintiff in error excepted, 
and now assigns said ruling as error. 

The action was for damages resulting from alleged mal- 
practice in reducing and treating a fractured limb. The 
petition alleges the fracture, employment of plaintiff in 
error (defendant below), the undertaking on his part, the 
carelessness, negligence, and unskillfulness complained of 
in reducing, binding up, dressing, and caring for the injury, 
by reason of which it was alleged defendant in error has 
nearly lost the use of said limb and is rendered unfit and 
unable to follow his lawful business, besides the extra ex- 
pense incurred as special damages, etc., the whole damages 
being laid at $3,000. This petition substantially follows 
the forms and precedents given by Nash—see Pleading and 
Practice, 527—and is in harmony with other forms given 
by writers upon pleading and practice under the code, and 
no doubt states a cause of action. See also Bates’ Pleading 
and Parties, 656; Estes’ Pleadings, § 1876; Maxwell’s 
Pleading, 4th ed., 303. 


536 SUPREME COURT OF NEBRASKA, 
Morrill v. Tegarden. 


The objection to the evidence is in the nature of a de- 
murrer to the petition, Curtiss v. Cutler, 7 Neb., 318, 
and of cqurse admits all allegations of fact which are well 
pleaded. Therefore, if a demurrer to the petition could 
not have been sustained it is clear there was no error in 
the ruling of the trial court. Many objections to the peti- 
tion are contained in the brief of plaintiff in error, and it 
abounds with suggestions of imperfections, such as that 
the petition does not show that the leg was stiff, sore, 
crooked, or what was the matter with it, and that it is not 
alleged in what way plaintiff in error was negligent or 
unskillful, whether the limb was bound too tightly or too 
loosely, or that it was dressed too often or not often 
enough, etc. All the foregoing is included in the allega- 
tion that the plaintiff in error so negligently and unskill- 
fully reduced, bound up, attended, etc., the said fracture 
that the said plaintiff—defendant in error—by reason of 
such unskillfulness and negligence had: nearly lost the use 
of his leg, and has been rendered unable to follow his 
business, ete. Had the allegations suggested by plaintiff 
in error been necessary a motion for a more specific state- 
ment of the cause of action under section 125 of the civil 
code might have been sustained, but as plaintiff in error 
answered to the merits without requiring such amendment 
his objection for that reason must be taken as waived. 

The next point presented for decision is, that the court 
erred in allowing defendant in error to propound a hypo- 
thetical question to his witnesses which, it is claimed, did 
not reflect all the facts established by the witnesses, under 
the rule laid down in O’ Hara v. Wells, 14 Neb., 403. The 
question is a very long one, and, so far as we are able to 
discover by a careful reading of the testimony given in 
support of the theory of defendant in error, covers all the 
essential parts of the case. The plaintiff in error fails to 
point out any material discrepancy, and we are unable to 


find any. 
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The third and last contention of plaintiff in error is, that 
the verdict “is not supported by the testimony and is con- 
trary.to law.” For the purpose of deciding this question 
it has been necessary for us to carefully examine all the 
testimony introduced in the case, and we have done so. 
Each of the seven reasons assigned by plaintiff in error in 
support of this contention, if viewed from the standpoint 
of the truthfulness of the testimony of plaintiff iu error 
and his witnesses, is unquestionably good and the verdict 
would have to be set aside. And it is fair to say that in 
some respects the stronger reason seems to sustain the view 
contended for by them. But if we adopt the theory of 
fact presented by defendant in error and his witnesses, as 
the jury must have done, then the view of the plaintiff in 
error cannot be adopted and the verdict of the jury must 
be allowed to stand. The jurors are the triers of fact and 
their verdict cannot be molested unless clearly wrong. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


SamvurEL R. JAcoBy, PLAINTIFF IN ERROR, V. ROBERT 
MircHELL AND Henry BROADWATER, DEFENDANTS 
IN ERROR. 


1. Bill of Exceptions. Affidavits used as evidence upon the 
hearing of a motion in the district court will not be considered 
in the supreme court unless preserved as a part of the record 
by a bill of exceptions, and when such papers are improperly 
attached to the record they will, upon motion, be stricken from 
the files. Graves v, Scoville, 17 Neb., 593. 


2 Appeal: NoNSUIT. Where an appeal is taken to the district 
court from the judgment of a justice of the peace, and the 
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plaintiff fails to prosecute his appeal by filing his petition 
within tbe time required by law, and no excuse is shown which 
would justify the delay, it is not error for the district court, on 
motion and notice to the plaintiff, to nonsuit the plaintiff and 
render judgment as provided in sections 1010-11 of the civil 
code. 


3. Motion: Practice. When a motion is argued and submitted 
toa court for a decision thereon, it isthe duty of the court to de- 
cide the same upon the record as it existed at that time, unless 
the submission is set aside or it is brought to the knowledge of 
the court that a party desires to be heard upon a different con- 
dition of the record. Any papers filed after the submission 
without leave of the court or the knowledge of the judge will 
not be considered in reviewing such decision. 


Error to the district court of Lancaster county. Tried 
below before Pounn, J, 


L. C. Burr, for plaintiff in error. 


Foxworthy & Son, for defendants in error. 


ReEssgE, J. 


Defendants in error file motion to strike certain affida- 
vits from the paper in this cause, for the reason that they 
are not made a part of the bill of exceptions and preserved 
in the record thereby. As it is well settled in this court 
that affidavits purporting to have been used as evidence on 
the hearing in the district court, to be available here, must 
be preserved by a bill of exceptions making them a part of 
the record, and this has not been done, the motion is sus- 
tained. Graves v. Scoville, 17 Neb., 593. 

The original action was instituted before a justice of the 
peace by plaintiffin error. The trial resulted in favor of 
defendant. Plaintiff in error appealed to the district court, 
filing his transcript on the 29th day of October, 1888, dur- 
ing the term of said court, and the cause was placed upon 
the docket by the clerk. 
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On the 25th day of February, 1884, and during the 
February term of said court, the defendant filed a motion 
for non-suit and judgment under the provisions of sections 
1010-11 of the civil code. The motion was sustained and 
judgment was rendered accordingly. Plaintiff alleges er- 
ror in this ruling of the court. As the time for filing the 
petition had expired, and no excuse for the neglect was 
shown, the decision of the court was correct. Had any 
good reason for the delay existed, it was the duty of plain- 
tiff to have presented the same to the court and then any 
abuse of discretion, if any existed, could have been cor- 
rected, but as no such showing was made there could be no 
discretion in the matter. 

The motion was argued and submitted to the court on 
the 7th day of March, 1884. After the submission, but 
before the final ruling was made, plaintiff filed his petition 
and an affidavit of one of his counsel, but they were filed 
without leave of court and without the knowledge of the 
presiding judge, and were not considered by him when 
passing on the motion. This could not aid plaintiff in any 
respect. The district court could not do otherwise than 
decide the case as presented to him, and when so presented 
and submitted he had the right, and it was his duty, to de- 
cide upon the merits as presented by the record at that 
time, notwithstanding the fact that the decision may have 
been made some days afterwards, unless some action was 
taken by plaintiff to set aside the submission or in some 
way bring to the knowledge of the court his desire to be 
heard upon a different condition of the record from that 
upon which the submission was made. It would be an 
anomaly to hold that after a cause was submitted to a court 
for its decision that the judge should examine the files and 
records of the case immediately before his decision, for the 
purpose of ascertaining whether or not the parties had filed, 
without his knowledge or consent, anything which would 
change the legal aspect of the case. Common fairness to 
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the court, if no other reason, would condemn such a prop- 
osition. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other jadges concur. 


Dewey & Srone, PLAINTIFFS IN ERROR, V. C. N. PayNE 
& Co., DEFENDANTS IN ERROR. 


Landlord and Tenant, A leased certain real estate to B for the 
term of two years, B agreeing to pay therefor the sum of nine 
hundred and sixty dollars in installments of furty dollars on the 
first day of each month during the term, which extended from 
January 1st, 1880, to January 1st, 1882. The lease was in writ- 
ing. Onthe 12th of October, 1880, the lessee, for value, and with 
the consent of the lessor, transferred his lease by parol to C 
who took possession thereunder and held until the 9th of March, 
1881, paying rent to A according to the terms of the lease, when 
he vacated and refused to pay rent for the remainder of the 
year and term; Held, C was liable for the rent whether he occu- 
pied the premises or not. 


Error to the district court of Adams county. Tried 
below before Morris, J. 


Dilworth, Smith & Dilworth, for plaintiffs in error. 
Batty & Ragan, for defendants in error. 
REESE, J. 


Defendants in error executed to Maxon Brothers a writ- 
ten lease to certain property for the term of two years, be- 
ginning January Ist, 1880, and terminating January Ist, 
1882, for the sum of nine hundred and sixty dollars, to 
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be paid in installments of forty dollars each on the first 
day of each month during the term. The lessees took 
possession and held until October 12th, 1880. No objec- 
tion is made to this lease, nor is its efficacy questioned. 
Maxon was engaged in business as a furniture dealer. On 
the last named date they sold their stock of goods to plain- 
tiffs in error, who took possession of the leased property 
{a store building) and occupied it until the 9th day of 
March, 1881, when they vacated it and refused to pay 
rent after that date. This action was brought to collect 
the rent from that time until the termination of the lease, 
defendants in error alleging in their petition that Maxon 
Bros. assigned the lease to plaintiff in error as a part of 
the consideration for the goods, who went into possession 
of the premises under and by virtue of the assignment, 
and continuel their occupancy thereunder until the said 
Yth day of March, and that they afterwards refused to 
carry out their contract in that behalf. The answer is a 
general denial. 

It is insisted by plaintiffs in error that they did not 
agree to accept an assignment, and carry out the terms of 
the lease, and that the verdict upon that question is not 
supported by the evidence. Upon this part of the case it 
is sufficient to say that the testimony is quite contradictory, 
but this question of fact was necessarily determined against 
plaintiffs in error by the jury, and there is sufficient to sus- 
tain the verdict as to the existence of the agreement. 

No written assignment of the lease was made, and the 
real and controlling question in this case is, whether or not 
the parol contract or agreement between Maxons and plain- 
tiffs in error and agreed to by defendants in error, followed 
by possession thereunder, is sufficient to take the case out 
of the statute of frauds, as declared by section 5, chapter 
32, Compiled Statutes 1885, which is as follows: 

“ Every contract for the leasing for a longer period than 
one year, or for the sale of any lands, or any interest in 
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lands, shall be void unless the contract, or some note or 
Memorandum thereof, be in writing, and signed by the 
party by whom the lease or sale is to be made.” 

For the purposes of this inquiry we must assume that 
the verdict of the jury is correct, and that the agreement 
between the parties was made as testified to by the wit- 
nesses of defendants in error, and that plaintiffs in error 
took possession of the property, occupied it, and paid rent 
therefor under and by virtue of the contract. This being 
true we think their liability follows, and the judgment is 
correct. It has been substantially the uniform holding of 
courts that a part performance of a contract of purchase, 
such as taking and holding possession thereunder, will take 
a case out of the statute, and that the vendor cannot be 
heard to set up the statute in bar of the recovery of the 
vendee in possession. Wood on Frauds, §§ 448, 490, and 
cases there cited. Reed on the Statute of Frauds, § 578, 
and cases cited in note (x). We are unable to see any 
distinction in the application of the rule, and, in fact, it 
has been applied to cases of the kiud before us. In the 
Earl of Aylesford’s case, cited in Roberts on Frauds, there 
was a parol agreement for a lease of twenty-one years, 
upon which the lessee entered and enjoyed for six years. 
A bill was brought to oblige the lessee to execute his 
counterpart of the contract for the residue of the teri. 
The lessee pleaded the statute of frauds. The plea was 
overruled because the agreement had been part performed. 
See also Grant v. Ramsey, 7 0.S., 157. Reed on Statute 
of Frauds, § 582, and cases cited in notes (e) and (f). 
Bigelow on Fraud, § 2, chap. 10. 

In some states it is held that where a tenant goes into 
possession under a contract running for a longer time than 
that allowed by statute, he thereby becomes a tenant from 
year to year, that being, as in this state, the longest term 
allowed fora parol lease. See Koplitz v. Gustavus, 48 
Wis., 48. Schuyler v. Leggett, 2 Cowen, 660. People v. 
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Rickert, 8 Id., 226. Lockwood v. Lockwood, 22 Conn., 
425. Lounsbery v. Snyder, 31 N. ¥., 514. See also, 1 
Washburn on Real Estate (4 ed.), 614. 2 Reed on Statute 
of Frauds, § 810. If the principle is applicable to the cas 

at bar (a question which we do not decide), it is clear that 
even then plaintiffs in error, having failed to surrender at 
the end of the first year, and having entered upon the 
second, would be liable for the rent of the remainder of 
that year. Friedhof v. Smith, 13 Neb., 5. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


WILLIAM YOUNG, PLAINTIFF IN ERROR, V. ELIJAH 
FILLEY ET AL, DEFENDANTS IN ERROR. 


1. Sale: WARRANTY: DAMAGES. In an action for damages for 
a breach of warranty or fraudulent representations as to the 
quality of personal property sold, where there is no rescission 
of the contract, the measure of damages is the difference be- 
tween the value of the property as it actually was and what 
would have been its value had it been as represented at the 
time the representation or warranty was made. 


2. Allegata et Probata. The allegations of the petition and 
the proof must agree. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


E. O. Kretsinger and Bush & Rickards, for plaintiff in 
eerror, 


Hazlett & Bates and L. W. Colby, for defendants in er- 
ror: 
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REESE, J. 


On the trial of this cause in the district court plaintiff 
in error objected to the introduction of any testimony by 
the defendant in error for the reason that the petition did 
not state facts sufficient to constitute a cause of action. The 
objection was overruled and this ruling is assigned for error. 

The action is one for damages resulting from fraudulent 
representations and breach of warranty as to the quality 
of a certain field of standing corn sold by plaintiff in 
error to defendants in error. The allegations of the peti- 
tion are substantially that plaintiff (defendant in error) 
purchased the corn, aud that defendant (plaintiff in error) 
to induce the plaintiff to purchase the same falsely repre- 
sented that the corn would yield thirty bushels to the acre, 
and that there was a good stand which had been well cul- 
tivated and was good corn. That defendant in error, re- 
lying upon such statement, purchased said corn and paid 
therefor the sum of $180. It is further alleged that the 
corn “will” not yield thirty bushels to the acre, nor “is” 
it a good stand of corn, nor “is” it clean as represented 
by defendant (plaintiff in errer), but that the whole num- 
ber of said acres “will” not produce over one hundred 
and twenty-five bushels of corn, and “is” exceedingly thin 
on the ground and of an inferior quality, and “is” not 
good corn, and that plaintiff in error knew the representa- 
tions to be false when he made them, etc. The contract 
is alleged to have been made on the first day of October, 
1881. The petition was verified on the 26th day of the 
same month and filed on the 3d of May, 1882. In 
respect to the time at which the defects in the corn existed 
it must be conceded that the petition is unskillfully and 
carelessly drawn. [In order to recover it must appear that 
the condition of the corn was not as represented at the 
time the representations were made. While it might be 
that a new trial would not be granted for this defect alone, 
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since the objection was not made before trial, yet such 
pleading should not be encouraged, and as a new tria] may 
be had the petition should be amended in this particular 
before such trial is had upon such terms as the district 
court may order. 

It is insisted by defendant in error that the petition 
alleges both a breach of warranty and fraud, and for the 
purpose of the case we will assume that such is the fact. 
In either case where there is no allegation of a rescission 
of the contract the measure of damages is the difference 
between the value of the corn as it really was at that time 
and what it would have been worth had it been as repre- 
sented. Field on Damages, § 272, et seg. Long v. Clapp, 
15 Neb., 420. Giffert v. West, 33 Wis., 617. 

The court so instructed the jury, upon the request of 
plaintiff in error. The trial resulted in a verdict and 
judgment in favor of defendants in error for $135.92. 
There was no evidence introduced showing the real value 
of the corn at the time of the purchase and payment of 
the price. There was therefore a want of evidence upon 
which to base the verdict, and the motion for a new trial 
should have been sustained. 

The defendants in error seem to have tried the case upon 
the theory that the measure of damages was the amount 
of the price paid, with interest, and with that view intro- 
duced testimony tending to prove that they did not gather 
any of the crop, but this is at variance with the allegations 
of the petition. There is no allegation that the corn was 
worthless, and since defendants in error have not rescinded 
the contract they can only recover damages under the rule 
above stated, if anything. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
35 
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CHARLES W. LEIGHTON AND HENRY BrowN, PLAINTIFFS 
IN ERROR, V. MartHA E, STUART, DEFENDANT IN 
ERROR. 


iy 


. Husband and Wife: sEPARATE PROPERTY OF WIFE. The 
property of a married woman, which is her several and separate 
property, is not liable to levy and sale for the satisfaction of the 
debts of her husband. Therefore the purchaser of her property 
at such sale would acquire no title by such purchase, and would 
not be entitled to the possession of the property as against the 
owner or one holding a title and claiming under her. 


. Chattel Mortgage: DESCRIPTION OF PROPERTY. A chattel 
mortgage may be void as against the bona fide creditors of or 
purchasers from the mortgagor for defective description of the 
property mortgaged and yet good as between the immediate 
parties to the mortgage: Especially where the property in- 
cluded in the mortgage is identified by them. 


s 


# 


As between the mortgagor and mortgagee of 
personal chattels, a specific and particular description of the 
several articles mortgaged, from which to identify them from 
other like articles of the mortgagor in the same collection, is 
not essential to the validity of the mortgage. 

4. Res adjudicata: A previous ruling by the appellate court 
upon a point distinctly made may be only authority in other 
cases, to be followed or affirmed or to be modified or overruled 
according to its intrinsic merits ; but in the case in which it is 
made it is more than authority; it is a final adjudication, from 
the consequences of which the court cannot depart nor the 
parties release themselves. Hiatt v. Brooks, 17 Neb., 33. 


Error to the district court for Lancaster county. Tried 
below before MircHELL, J. 


J. R. Webster, for plaintiffs in error. 
Ryan Bros. and A. J. Sawyer, for defendant in error. 
REESE, J. 


This was an action in replevin instituted by defendant 
in error, claiming the possession of the property in dispute 
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as the mortgagee of W. W. House and Zeruah C. House, 
and alleging upon belief that the property in dispute prior 
to the execution of the mortgage was the separate and in- 
dividual property of said Zeruah C. House. The cause 
has been before this court twice before, and is reported in 
10 Neb., at page 224, and in 14 Id., at page 37. 

The last trial was had before John H. Ames, Esq., ref- 
eree, who reported his findings of fact and conclusions of 
law, and upon which judgment was rendered in favor of 
defendant in error. The findings of the referee are as fol- 
lows: 


FINDINGS OF FACT. 


“1. That on and prior to the 30th day of October, 1876, 
one Zeruah C. House was the owner, as of her own separate 
property and estate, of about sixty-two or sixty-three hogs, 
of what weight, size, or particular description the evidence 
does not disclose. 

“2. That on the said 380th day of October, 1876, the 
said Zeruah ©. House joined with her husband, W. W. 
House, in the execution of a certain chattel mortgage to 
the plaintiff, Martha E. Stuart, in consideration of which 
the plaintiff at that time loaned and advanced to the said 
W. W. House, in good faith and reliance upon the security 
of said mortgagee, the sum of $490.50, to become due by 
the terms of the mortgage at the expiration of three months 
from its date. That L. C. Burr, afterwards and now em- 
ployed by the defendants Leighton and Brown as one of their _ 
attorneys as hereinafter mentioned, was present at the time 
of the delivery of said mortgage and the advancement of 
said money, representing one L. E. Kennard. That the said 
mortgage was duly signed by both of the said mortgagors, 
but was acknowledged by said W. W. House only, and 
was filed for record in the clerk’s office of Lancaster county, 
that being the county of the residence of the mortgagors 
and of the situation of the property in the mortgage de- 
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scribed, on the 6th day of November, 1876, and was duly 
refiled in said office on the 3d of November, 1877. 

“3. That said mortgage, besides describing other personal 
property, contained the following description and no other 
as to hogs: ‘Sixty hogs that will average 175 pounds 
each.’ 

“4, That on the 25th day of October, 1877, the said W. 
W. and Zeruah C. House executed a mortgage to the de- 
fendant Alexander, to secure the sum of $50 upon certain 
brood sows not in controversy in this action. 

“8. That on the 6th day of December, 1877, the defend- 
ants Leighton and Brown caused two executions to be 
sued out of the county court of Lancaster county upon 
two judgments therein recovered by said defendants against 
the said W. W. House, to be levied upon the hogs described 
in the petition, together with twenty-three other hogs, all 
the separate and several property of the said Zeruah C. 
House, and then in her possession at her residence in said 
county, where all the hogs mentioned in this report were 
and had been kept, and that immediately before the mak- 
ing of such levy said Zeruah C. House told L. C. Burr, 
who was present and personally directed the same on be- 
half of said defendants, that all the hogs levied upon were 
her separate property as aforesaid ; that the hogs so levied 
upon were at the time of the levy of about the weight of 
from 160 to 175 pounds each, but of what age or other 
particular description the evidence does not disclose. There 
were in all at the time and place aforesaid, 202 hogs of 
' varying ages, weights, and descriptions; except some five 
or six brood sows, the hogs were not definitely segregated 
into separate masses or herds. 

“6, That Mr. L. C. Burr was first employed by the de- 
fendants Leighton and Brown with reference to the col- 
lection of their demands from the said W. W. House not 
earlier than the 6th day of October, 1877. 

“7, That the hogs so levied upon were at and after the 
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date of the levy considered and treated by the plaintiff 
and the said Zeruah C. House as being a part of the hogs 
intended by the pbrase in the plaintiff’s mortgage “sixty 
hogs that will average 175 pounds each.” 

“8, That on the 12th day of December, 1877, the said 
Zeruah C. House began a proceeding before George K. 
Amory, then one of the justices of the peace of said county, 
for the purpose of trying the right of property to the hogs 
levied upon, which she claimed in said proceeding to_be- 
long to her; and that such proceedings were thereupon had 
that on the 17th day of December, upon a trial before said 
justice and a jury, in which the said defendants Leighton 
and Brown participated, it was found and adjudged that the 
right of property in said hogs was in the said Zeruah C. 
Flouse, and that said findings and judgment have never 
been impeached by said defendants, by appeal, petition in 
error, or otherwise. And said justice thereupon issued an 
order to the coustable directing him to return said hogs to 
said Zeruah C. House. 

“9, That notwithstanding the finding and judgment 
mentioned in the last preceding paragraph, the constable 
by whom the executions were levied as aforesaid, at the 
instance of the said Leighton and Brown, and upon their 
executing to him a bond of indemnity for so doing, pro- 
ceeded to advertise the hogs mentioned in the petition in 
this action for sale pursuant to said levy aud so sold the 
same on the 18th day of December, 1877, to the said Leigh- 
ton and Brown, “subject to a certain mortgage to one Wil- 
liam Alexander for $50,” for the sum in the aggregate of 
$168.75. 

“10. That at the date of the said execution sales the 
amount due upon the jadgnients upon which they were is- 
sued was $180, and at that date the value of the thirty- 
four hogs sold was $297.50, 

“11. At or prior to the levy of said executions, neither 
the defendants Leighton and Brown nor said L. C. Burr 
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had any actual notice of the plaintiffs’ mortgage other than 
as hereinbefore stated. 

“12. That on the 19th day of December, 1877, the 
thirty-four hogs mentioned in the petition were taken from 
the defendants Leighton and Brown by the sheriff upon 
the writ of replevin issued in this action and delivered to 
the plaintiff, who has ever since retained and now retains 
the same. 

“13, That at the beginning of this action the plaintiffs’ 
mortgage was subsisting, unpaid, and unsatisfied.” 


CONCLUSIONS OF LAW. 


“1, That the allusion in plaintiff’s mortgage to “ sixty 
hogs that will average 175 pounds each ” is too indefinite 
aud uncertain to serve as a description imputing notice 
from the record of the mortzage or otherwise to the de- 
fendants Leighton and Brown that the hogs in controversy 
or any particular hogs were intended to be conveyed thereby 
or charged with the lien thereof. 

“2. That the knowledge of L. C. Burr of the existence of 
the plaintiff’s mortgage, acquired more than a year before 
his employment by the defendants Leighton and Brown, 
did not impute knowledge or notice of such mortgage to 
said defendants at or after such employment ata date more 
than nine months subsequent to that at which such mort- 
gage, by its terms, became due. 

“3. That such mortgage, notwithstanding its indefinite 
description as to the hogs in controversy, was capable of 
being treated and regarded as a sufficient description of 
them by designation, after its execution, as between the 
plaintiff and the said Zeruah C. House, the owner of them, 
and as against the creditors of Willis W. House, her hus- 
band, and were trespassers, and whether so treated before 
or after the levy of the executions in favor of the defend- 
ants Leighton and Brown was sufficient as against them. 

“4, That the right of possession and the right of prop- 
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erty to the hogs in controversy was at the beginning of 
this action in the plaintiff, and that she has been damaged 
by the wrongful detention thereof by the defendants in the 
sum of one dollar. 

“5. That the plaintiff is entitled to a judgment for the 
possession of the hogs described in the petition, and for 
damages for the wrongful detention thereof by the defend- 
ants in the sum of one dollar and for the costs of this ac- 
tion.” 

Upon the filing of the report of the referee plaintiffs in 
error excepted thereto upon the grounds: First, To the 
third conclusion of law because the same was contrary to 

‘the law upon the facts found, and because the referee upon 
the facts found should have found as conclusion of law 
that the mortgage was void and of no effect as against the 
plaintiffs in error. 

Second, To the 4th conclusion of law because the same 
was contrary to law upon the facts found, and that the 
referee should have found that the right of property and 
of possession of the property in dispute was in plaintiffs in 
error. 

Third, The general objection to the 5th conclusion of 
law because it was contrary to law upon the facts found, 
and the judgment should be in favor of plaintiffs in error. 

The exceptions concluded with a motion for judgment 
in favor of plaintiffs in error. 

These exceptions being overruled by the district court, 
plaintiffs in error moved for a new trial, assigning as ground 
therefor, that judgment was contrary to law and the facts 
found. That the judgment, upon the facts found, should 
be rendered in favor of plaintiffs in error. 

This motion being overruled, plaintiffs in error allege 
error, and seek a review in this court. : 
By the foregoing it will be seen that no complaint is made 
by plaintiffs in error as to the findings of fact by the ref- 
eree. The question presented is, whether or not the facts 


552 SUPREME COURT OF NEBRASKA, 
Leighton vy. Stuart. 


as found to exist by the referee, and which must be here 
taken as correct, will support his conclusions of law. 

For the purpose of arriving at what we conceive to be 
the essential part of this case, it may be noted that the 
referee finds that the property in dispute was “ the separate 
and several property of the said Zeruah C. House,” and 
that immediately before the levy she notified plaintiffs in 
error of that fact. Taking this finding as true, which we 
must, it is clear that the property was not subject to levy 
for the satisfaction of the debts of W. W. House, her hus- 
band. That being true, plaintiffs in error could acquire no 
title by their purchase, therefore they were not entitled to 
the possession of the property as against Mrs. House, nor 
any one holding a title and claiming under her. Was the 
mortgage void as against a third party, without notice, 
claiming under or by virtue of the title of Mrs. House? 
Yes; but as against Mrs. House, no; for the referee finds 
that the hogs in question “‘ were, at and after the date of 
the levy, considered and treated by the plaintiff and the 
said Zeruah C. House as being a part of the hogs” included 
in the mortgage. As between Mrs. House and defendant 
in error there was no dispute. As between the immediate 
parties to the mortgage a specific and particular descrip- 
tion of the several articles mortgaged, to identify them from 
other like articles of the mortgagor, is not necessary. Call 
v. Gray, 87 N. H., 428. Herman on Chattel Mortgages, 
74, At least not to the same extent as where the rights of 
bona fide creditors of or purchasers from the mortgagor 
are involved. The mortgage being good as between Mrs. 
House and defendant in error, it would follow that as 
against a trespasser the defendant in error could assert her 
rights to the full extent of the mortgage as fully as Mrs. 
House could assert her ownership. 

In the opinion in this case, 14 Neb., 37, at page 38-9, 
Chief Justice MAXWELL uses the following language: 
“The plaintiff claims the property upon two grounds, either 
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of which being found in her favor will entitle her to re- 
cover: Ist. That Mrs. House was the owner of the prop- 
erty levied upon, and therefore it was not liable for the 
debts of her husband.” The referee finds, and plaintiffs in 
error concede, the finding to be correct, that “Mrs. House 
was the owner of the property.” In Hiatt v. Brooks, 17 Neb., 
33, 8. C., 22 N. W. Rep., 73, it was held, and I think cor- 
rectly, that, “ A previous ruling by the appellate court upon 
a point distinctly made, * * * isa final adjudication, 
from the consequences of which the court cannot depart 
nor the parties relieve themselves.” While it is believed 
by the writer that this principle is applicable here, yet, 
without such application, I have no doubt that the con- 
clusions of law as stated by the referee are fully sustained 
by his findings of facts. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
Tue other judges concur. 


: 


A. V. CoLE ET AL., PLAINTIFFS IN ERROR, V. WILLIAM 
KERR, DEFENDANT IN ERROR. 


Chattel Mortgage: DESCRIPTION OF PROPERTY: FUTURE PRO- 
pucts. A chattel mortgage executed, delivered, and properly 
recorded, March 30, 1882, and purporting to convey “one sorrel 
mule seven years old, one brown mule six years old, * * 
forty acres of wheat, thirty acres of oats, now growing, seventy- 
five acres of corn, to be planted, fifty acresof broom-corn, to be 
planted, tended, and delivered in Juniata. The above described 
chattels are now in my possession, on section 1, town 7, range 
11 W., Adams county, Nebraska, and are owned by me, and 
free from all incumbrance in all respects;’’ Held, To convey no 
title to or lien upon the crop or field of corn raised by the mort- 
gagor on the section of land above described, and levied upon as 
the property of said mortgagor Nov. 25, 1882, as against a judg- 
ment creditor of said mortgagor. 
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Error to the district court for Adams county. Tried 
below before Morris, J. 


Dilworth, Smith & Dilworth, for plaintiffs in error. 


Ragan, McDonald & Shallenberger, for defendant in 
error. 


Coss, J. 


It appears from the bill of exceptions that plaintiff in 
error Cole obtained a judgment in a justice’s court against 
one John Hildebrand, upon which he caused an execution 
to issue, and placed it in the hands of plaintiff in error 
Moreland, who was a constable of the county, and who 
levied the same upon a quantity of corn raised by said 
Hildebrand on section 1, in township 7 north, of range 11 
west, in the year 1882. That thereupon the defendant in 
error William Kerr brought an action in the county court 
of Adams county against Cole and Moreland for the value 
of said corn, claiming the same by and under a chattel 
mortgage executed by said John Hildebrand to him, a 
copy of which is set out in the bill of particulars. 

The said Cole and Moreland appeared in said action and 
answered thereto, and by their said answer put in issue all 
of the facts necessary to be considered in the disposition of 
the case. A trial was had in said county court, with a 
judgment for the plaintiff. The defendants appealed to 
the district court, and by stipulation went to trial in that 
court on the same issue as in the county court. 

The cause was tried to the court, a jury being waived, 
which found for the plaintiff in the sum of fifty-eight dol- 
lars and sixty cents. 

The cause is brought to this court on error by the de- 
fendants, and the sole question presented is, did the plain- 
tiff, by virtue of the execution and delivery to him of the 
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chattel mortgage by Hildebrand and its filing in accord- 
ance with the statute, obtain a lien on the corn taken in exe- 
cution by the defendants which he can enforce against them? 

I copy from the mortgage as attached to the bill of par- 
ticulars the whole description of the property mortgaged. 
“The following goods, chattels, and property, to-wit: One 
sorrel mule, 7 years old; one brown mule, 6 years old; 
one gray horse, 8 years old; three cows with their calves ; 
one white, 7 years old; one red cow, 9 years old; one 
black and white cow, 3 years old; 25 shoats, average 
weight 65 pounds; two sets double harness, two lumber 
wagons, one-half interest in Lewis header, three plows, 
two harrows, two cultivators, one combined reaper and 
mower, one grain drill, one seeder, one sulky rake, 40 
acres of wheat, 30 acres of oats, now growing, 75 acres 
of corn, to be planted, 50 acres of broom-corn, to be planted, 
tended, and delivered in Juniata. The above-described 
chattels are now-in my. possession on section 1, township 
7, range 11 w., Adams county, Nebraska, and are owned 
by me and free from incumbrance in all respects.” This 
mortgage bears date the 30th day of March, so that even 
did it not speak of the 75 acres of corn as yet to be 
planted, the court would take notice that in this climate 
Indian corn, the species of grain evidently intended, could 
not have been successfully planted at the time of the exe- 
cution of the mortgage. 

There is, to say the least of it, great confusion of the 
authorities on the point being considered, but after a care- 
ful examination of those cited on either side in this case I 
have reached the conclusion that as a question of law the 
lien of a chattel mortgage of a crop of corn not planted 
at the time of its execution and delivery will not attach 
to the corn when it comes into existence antil it is seized 
by the mortgagee, or until, in the language of a member 
of the court in the case of Holroyd v. Marshall, 10 H. of 
L. Cases, 191, “a new intervening act.” Until then it 
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remains a mere license, and until acted upon it conveys 
neither a lien nor a right of property which the mortgagee 
can assert against a purchaser or execution creditor of the 
mortgagor. 

Presumptious as it may seem to say so, I cannot agree 
to the proposition stated by Lord Hobart in the case cited 
by counsel for defendant in error, that the owner of the 
land, though he had not the future crop “actually in view, 
nor certain, yet he had it potentially.” While it is true, 
as he adds, that “the land is the mother and root of all 
fruits,” the word potentially, as defined by Craig, means 
“in possibility, not in act, not positively; in efficacy, not 
in actuality.” With this definition in view it cannot be 
said that the mere ownership or possession of the soil car- 
ries with it the production of crops potentially. Soil alone 
does not produce crops of corn in this degenerate age, if 
it ever did. It now requires in addition to soil, seed and 
labor, both of man and beast. So that the proposition 
that a sale or mortgage of a crop of corn not yet planted 
carries with it a property in or lien upon such crop, to 
attach and come into efficacy without “a new intervening 
act,” upon the crops coming into existence, carries with it 
the proposition that a man may mortgage his labor to be 
performed—something which I neverjheard contended for 
in this country, but which is a right which, under the name 
of peonage, is recognized in our sister republic to the south 
of us. 

The true distinction, I think, is that indicated in 1 
Sheppard’s Touchstone, 241, in the enumeration of things 
which pass by grant, to-wit: “Leases for years, be they 
present or future, wardships of tenants in capita, or by 
knight’s service, trees, oxen, horses, plate, household stuff, 
and the like. Also trees, grass, and corn growing and 
standing upon the ground, fruit upon the trees, wool upon 
the sheep’s back is grantable.” Doubtless the fruit on the 
trees, the grass in the meadow, and wool on the sheep’s 


JANUARY TERM, 1886. 557 


Cole v. Kerr. 


back may be granted without regard to the state of their 
growth or perfection, because in the due course of time 
nature without the necessary assistance of new forces will 
in the one case develop fruit, etc. But, as we have 
already seen, the mere svil, except with the assistance of 
other elements and forces, in the latitude of Nebraska will 
not develop crops of corn. 2. Again, even were the posi- 
tion taken by counsel for defendant in error correct as a 
question of law, the mortgage under consideration would 
be void for the want of such description of the corn as 
would make the record notice to a creditor. By reference 
to the language of the mortgage it will be seen that the 
chattels therein described, the mules, cows, wagons, etc., 
are, with other matters of description, described as being 
then in the possession of the mortgagor, on section 1, 
town 7, range 11 west, Adams county, Nebraska. But 
surely this description can in no sense apply to the corn. 
The only words of qualification or description which can 
be held to apply to the 75 acres of corn are that it is to 
be planted. The 40 acres of wheat and 30 acres of oats 
are described as being “now growing,” and the 50 acres of 
broom-corn as “to be planted, tended, and delivered in 
Juniata.” The words “to be planted,” when used in the 
month of March, 1882, would apply equally to all crops 
of corn which might thereafter be found in Adams county. 
Being planted is a condition through which all fields of 
corn in existence may be presumed to have passed. So 
that the record of the mortgage conveyed no notice of the 
lien or claim of lien of the mortgagee to or upon the corn 
levied upon by the plaintiff in error. 

The judgment of the district court is therefore reversed, 
and the cause dismissed. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 
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E. D. WEBSTER, PLAINTIFF IN ERROR, v. J. T. WRAY 
DEFENDANT IN ERROR. 


1. Principaland Agent: AcTSOF AGENTS BINDING: EVIDENCE. 
In an action against a third person on a simple non-negotiable 
contract, it being alleged in the petition that one of the parties 
to the contract acted as the agent of the defendant in making 
said contract, although he did not sign the same as agent or 
name the defendant as his principal, evidence will be received 
to show that such nominal party to the contract was authorized 
to make the same for the defendant, that he in factdid make the 
same for him, and upon such proof the defendant will be held. 


2, 


NEGOTIABLE INSTRUMENTS. No party can be charged 
as principal upon a negotiable note or bill of exchange unless his 
name is thereon disclosed. 


3. BANK OFFICERS. An exception to this rule arises in a 


case where officers or clerks in banking houses, or other persons 
who are permitted toactassuch, receive money or securities over 
the bank counter and issue therefor drafts, bills, or negotiable 
certificates of deposit. In all such cases the banking house is 
ultimately liable, although such draft, bill,or certificate may be 
signed by such officer, clerk, or person without disclosing the 
name of the banking house. 


REHEARING of case reported 17 Neb., 579. 


Marquett, Deweese & Hall, for plaintiff in error, cited: 
Daniels Neg. Instr., §§ 303, 305. Stackpole v. Arnold, 
1] Mass., 27. Bradlee v. Boston Glass Manufactory, 16 
Pick., 347. Webb v. Mouro, 1 Greene (Iowa), 231. Pentz 
v. Stanton, 10 Wend., 271. Arnold v. Sprague, 34 Vt., 
409. Bass v. O’Brien, 12 Gray, 481. 


J. Byron Jennings, for defendant in error, cited: Hop- 
kins v. Lacouture, 4 La., 65. Story on Agency, §§ 254, 
258. Commercial Bank v. Warren, 15 N. Y., 577. Hunt- 
ington v. Knox, 7 Cush., 871. Mechanic’s Bank v. Bank 
of Col., 5 Wheat., 326. Fuller v. Hooper, 3 Gray, 334. 
Nicholl v. Burke, 78 N. Y., 581. 
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Coss, J. 


This cause came before this court at the January term, 
1885, on error to the district court for Hitchcock county. 
The judgment of the district court was affirmed and the 
opinion of the court published in the 17th volume of our 
reports, at page 579. Subsequently a rehearing was allowed 
and the cause reargued at the present term. 

For a statement of the case reference is made to the orig- 
inal opinion, with this correction: The several causes of 
action contained in the plaintiff’s amended petition are 
there described as contracts, whereas, in point of fact, the 
first and third of said causes of action were negotiable 
promissory notes, which are set out and copied in the said 
amended petition. 

The point upon which the rehearing was allowed, and 
upon which we think the case turns, is, that while in the 
case of contracts generally, where one of the persons execut- 
ing the same executes it in his own name, without disclos- 
ing his principal, or his own character as an agent, if in 
point of fact he was acting as the agent of another party, 
such other party will be held to be the real party to the 
contract, yet that this rule does not apply to negotiable 
promissory notes, 

This question was ably argued at the bar as well as by 
exhaustive briefs by counsel on either side. 

An examination of the authorities cited by counsel, with 
others referred to therein, led us all at the consultation to 
the conclusion that the above proposition as to both its 
branches expresses the law correctly. Being about to enter 
upon a collation of authorities upon the point of the non- 
liability of an unnamed principal upon negotiable paper, 
my attention was attracted to a citation on page 284, 1 
Daniel on Negotiable Ins., to an article in the Albany 
Law Jour., vol. XIII, No. 19, May 6,1876, p. 323. This 
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article I find so exhaustive of the subject that I will con- 
tent myself by giving the conclusions of the writer and 
the authorities by him cited. Says our author: “ But as to 
bills of exchange and promissory notes, it has been long 
settled that he who takes negotiable paper contracts with him 
who, on its face, is a party thereto and with no other person. 
By Lord Abinger and Parks, 9 Mees. and Welsb., 92, 96. 
Byles on Bills, 37. Story on Bills, § 76. Edwards on Bills, 
80. Hence, evidence is not admissible to charge any other 
person thereon, upon the grounds of his having been the 
co-partuer or principal of the party named. Metcalf on Con- 
tracts, 108. Draper v. Mass. Steam Heating Co., 5 Allen, 
340. Therule is general, if not universal, that neither the 
legal liability of an unnamed principal to be sued, nor his 
legal right to sue on a negotiable instrument can be shown 
by parol evidence (Fuller v. Hooper, 3 Gray, 334, per Met- 
calf, J.), even as between the immediate parties to the trans- 
action; and although an agency is disclosed upon the face 
of the instrument, where the word ‘agent’ or something 
equivalent is added to the signature of the party signing 
the instrument (see cases below), the rule excluding all 
parol evidence to charge an unnamed principal as a party 
to negotiable paper is not placed upon the ground that 
such evidence would contradict or alter the instrument, 
but this exception to the general rule which governs other 
parol (or unsealed) agreements is derived from the nature of 
negotiable paper, which, being made for the purpose of be- 
ing transferred from hand to hand, and of giving to every 
successive holder as strong a claim upon the maker as the 
original payee had, must indicate on its face who the maker 
is; for any additional liability of the principal not expressed 
in the form of such a note or bill would not be negotiable. 
Barlow v. Congregational Society, 8 Allen, 460. As be- 
tween the unnamed principal and a subsequent holder, the 
reason for the rule in question seems perfectly clear and 
satisfactory; but as between the immediate parties to the . 
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transaction, does the reason for its application exist? For 
example, an agent purchases goods, discloses the name of 
his principal, and having express authority gives the vendor 
a negotiable promissory note for the price, signing it with 
his own name alone,-without any addition, or, let us say, 
with the addition of the word ‘agent’ to his signature. 
In such a case it is held that the payee cannot recover 
against the principal upon the instrument, because it is 
negotiable and his name is not disclosed upon it; but what 
material difference does it make whether the instrument is 
negotiable when it has not been negotiated. 

“ But it must be confessed that the weight of authority, 
if not of reason, is in favor of the rule excluding all parol 
evideuce, even as between the immediate parties to the 
transaction. It is held that, although the party executing 
the instrument describes himself as ‘agent,’ yet, if the 
name of the principal is not disclosed upon the face of it, 
ali evidence dehors the instrument, for the purpose of hold- 
ing him thereon, is to be excluded. It is wholly immate- 
rial, therefore, that the agent had full authority to make 
it in behalf of his principal; that the consideration was 
exclusively received for his benefit; that the plaintiff 
knew the agent’s principal, and accepted the note as the 
promise of the principal. Williams v. Robbins, 16 Gray, 
77. Slawson v. Loring, 5 Allen, 340. See also Stackpole 
v. Arnold,'11 Mass., 27. Brown v. Parker, 7 Allen, 337. 
Bedford Com. Ins. Co. v. Covell, 8 Metc., 442. Bass v. 
O’Brien, 12 Gray, 477. Pentz v. Stanton, 10 Wend., 271. 
Thurston v. Mauro, 1 Greene (Iowa), 231. Kenyon v. 
Williams, 19 Ind., 45. Anderton v. Shoup, 17 Ohio S., 
125. Taber v. Cannon, 8 Metc., 456. Eust R. R. Co. v. 
Benedict, 5 Gray, 561. Bank of America v. Hooper, Ib., 
567. DeWitt v. Walton, 5Seld.,571. And Tucker Manf. 
Co. v. Fairbanks, 98 Mass., 101.” 

No fault can be found with the opinion and decision of 
the court, so far as the second and fourth causes of action 

36 
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are concerned. But in regard to the first and third causes 
of action we failed to distinguish between simple contracts 
in general and negotiable paper. 

Upon reargument and reconsideration of the authori- 
ties, we reach the conclusion that the district court erred in 
admitting evidence on the trial introduced by the plaintiff 
for the purpose of showing that T. B. Webster executed 
and delivered the promissory notes set out in the first and 
third causes of action in the amended petition of the plain- 
tiff in said court as the agent or partner of E. D. Webster, 
and in holding said E. D. Webster thereon. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings in accord- 
ance with law. 

REVERSED AND REMANDED. 


THE other judges concur. 


THE State oF NEBRASKA, EX REL. JEROME CooK AND 
JOsEPH VAN VOLIN, v. WILLIAM 8S. BLoom, TREAS- 
URER. 


School District Money. Money can be drawn from the treasury 
of a school district only by orders on the treasurer signed by 
the director and countersigned by the moderator. 

ORIGINAL application for mandamus. 
John M. Ragan and D. W. Barker, for relator. 
Case & McNeny, for respondent. 


MaxweE t, Cu. J. 


This is an application for a mandamus to compel the 
defendant to pay a certain school order of which the fol- 
lowing is a copy: 
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* $3,000.00. 
“SraTE oF NEBRASKA, 
NucKo.is County, January 15th, 1886. 
“Treasurer of school district No. 11, of Nuckolls 
county, Nebraska: Pay to the order of assignees of J. 
T. Donahoo, Messrs. Cook and Van Volin, the sum of 
three thousand dollars, as per contract, out of any money 
in your hands belonging to the fund for building. 
“GrorGE Brown, Supt. Architect. 
“Gero. F, Coiton, Director. 
“ Countersigned, 


“G. L. Day, Moderatbr.” 


The facts in the case, as they appear from the record, 
are briefly these: That on the 19th of August, 1885, one 
James T. Donahoo entered into a contract with the proper 
officers of school district eleven, of Nuckolls county, to 
erect a school building in said district according to certain 
plans and specifications prepared by an architect; that said 
work was to be completed according to the plans and speci- 
fications, and to the satisfaction of the architect. The 
price to be paid said Donahoo was $11,800, to be paid as 
follows: Two thousand dollars when the basement was 
completed, and the first floor joists laid; $2,000 when the 
first story was erected, and the second floor joists laid; $3,- 
000 when the building was enclosed, and the roof put on, 
and the remainder, being $4,800, when the building was- 
completed and accepted. To secure the performance of 
the contract Donahoo gave a bond to the district in the 
sum of $15,000, with the relators as sureties. Donahoo 
completed the basement and the first story, and laid the 
joists for the second floor, all of such work being done to 
the satisfaction of the architect, and obtained warrants on 
the defendant for $4,000, which were paid. Donahoo 
then went to his sureties and stated to them that he was 
unable to complete the contract, and thereupon the sureties 
took an assignment of the contract to themselves, and with 
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the assent of the school board entered upon the completion 
of the building, and on enclosing the same and putting on 
the roof the warrant in question was drawn on the defend- 
ant, who refused to pay the same, principally on the 
ground that Donahoo had drawn his personal orders to an 
amount in excess of $2,600 on said fund, which orders 
had been paid. The following is a copy of one of the 
orders : 
“$1,000. CrrizEen’s Bank, 
Superior, Nes., Oct. 15th, 1885. \ 

“At sight pay to the order of Citizen’s Bank one thou- 

sand dollars, with exchange, value received, and charge 


same to account of 
“Jas. T. DonaHoo. 


“To W.S. Bloom, Treasurer S. D. No. 11, Superior, Neb.” 


The question presented is, does the payment of these per- 
sonal drafts to Donahoo constitute any defense to this ac- 
tion? Wethink not. The contract provides the terms. 
and conditions on which the contractor was to be paid and 
the treasurer has not the power to change the same. If 
he pays out money upon the personal obligations of a party 
he does so at his peril. 

Sec. 16, subdivision 4, chap. 79, Comp. 8&t., provides that, 
the director “shall draw and sign all orders upon the 
treasurer for all moneys to be disbursed by the district, and 
all warrants upon the county treasurer for moneys raised 
for district purposes, or apportioned to the district by the 
county superintendent, and present the same to the moder- 
ator to be countersigned by him, and no warrant shall be 
issued until so countersigned. No warrant shall be coun- 
tersigned by the moderator until the amount for which the 
warrant is drawn is written upon its face. The moderator 
shall keep a record in a book furnished by the district of 
the amount, date, purpose for which drawn, and name of 
person to whom issued of each warrant countersigned by 
him.” 
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Section 5 of the same subdivision and chapter provides 
that, “It shall be the duty of the treasurer of each district 
to apply for and receive from the county treasurer al] school 
moneys apportioned to the district or collected for the same 
by said county treasurer, upon order of the director, -coun- 
tersigned by the moderator, and to pay over on the order 
of the director, countersigned by the moderator of such 
district, all moneys received by him.” 

These provisions are decisive of this case, and the pay- 
ment by the defendant of Donahoo’s drafts is no defense 
to this action. And as it appears that there are sufficient 
funds in the hands of the treasurer belonging to the dis- 
trict to pay the order in question a peremptory writ will 
issue as prayed. | 

Since the opinion in this case was prepared, the attorneys 
for the defendant have called the attention of the court to 
section 11, subdivision 3, chap. 79, Comp. St., which pro- 
vides that certain disputed matters shall be referred to the 
county superintendent, who, if necessary, shall apply for a 
mandamus. This, however, will not prevent a party in 
a proper case from bringing an action in his own name. 
We are also referred to School District v. Collins, 16 Kan., 
406, which we do not think applicable to the facts in this 
case. 


WRIT AWARDED, 


THE other judges concur. 
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LrEonarRp MorskE, PLAINTIFF, Vv. THE CouUNTY OF 
Hircncock AnD WILLIAM H. Trites, TREASURER, 
DEFENDANTS. 


1. Counties: ATTACHED TERRITORY: TAXES. Where an unor- 
ganized county is attached to an organized one for election, 
judicial, and revenue purposes, and the proper officers of the or 
ganized county levy taxes upon the property in the unorganized 
one, and prior to the time such taxes become due the unorgan- 
ized county becomes organized by the election and qualification 
of the proper officers, such taxes are to be paid to the treasurer 
of the new county. F., E.d& Mo. V. BR. Co. v. County of Brown, 
26 N. W. R., 194, adhered to. 


2. ———: NEW COUNTIES: RECORDS. It isthe duty of the clerk 
of the new county to take or procure a transcript of all deeds, 
mortgages, jndgments, and liens of every description upon real 
or personal property lying and being in the newly organized 
county. 

3. Estoppel. Plea of former adjudication, Held, Not sustained. 

4. Counties: MaNnDamus. A mere‘tax payer cannot, in the first 
instance at least, institute proceedings against the county clerk 
of the county to which the new county was attached to compel 
him to furnish a transcript of deeds, mortgages, judgments, etc, 
State v. Sovereign, 17 Neb., 173. 


ORIGINAL application for injunction in proceedings re- 
lating to the revenue. 


George W. Doane, for plaintiff. 
J. Byron Jennings, for defendants, 
MaxweELL., Cu. J. 


This is an action to restrain the treasurer of Hitchcock 
county from selling certain real estate of the plaintiff in 
Dundy county for taxes levied by the authorities of Hitch- 
cock county before Dundy county was organized, and to 
compel the authorities of Hitchcock county to permit the 
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clerk of Dundy county to copy the tax books, ete., of Hitch- 
cock county for the year 1884, so far as they relate to 
property within the limits of Dundy county, or furnish a 
transcript thereof to said clerk. 

The conceded facts are substantially as follows: The 
plaintiff is a resident of and elector of Dundy county ; the 
county of Hitchcock, in the year 1884, had been duly or- 
ganized fora number of years, and Dundy county had been, 
and on the 11th day of June, 1884, was, attached to Hitch- 
cock county for election, judicial, and revenue purposes. 
On the day last named the county commissioners of Hitch- 
cock county levied taxes for that year upon all the taxable 
property in Hitchcock and Dundy counties. A few days 
after said taxes were levied the county of Dundy was duly 
organized by the election and qualifying of the proper 
county officers, and it thereupon became and now is one of 
the organized counties of the state. The plaintiff at that 
time was the owner of the north-west quarter of section 
twenty-five, township one north, of range thirty-eight west, 
in Dundy county, and on or about the 6th day of August, 
1885, paid to the treasurer of Dundy county the taxes due 
on said land for the year 1884, which taxes the treasurer 
of Hitchcock county also claims, and unless restrained 
will sell the land in question to satisfy the same. 

The first question presented, viz., the right of the new 
county when organized to collect taxes levied by the county 
to which it was attached for election, judicial, and revenue 
purposes, was decided by this court in F., EL & Mo. V. RB. 
Co. v. County of Brown, 26 N. W. R., 194; and it was 
held that when the new county was organized by the elec- 
tion and qualifying of its officers, it became to all intents 
and purposes one of the counties of the state, and all 
county business must thereafter be transacted with its 
officers. This, we think, is a correct interpretation of the 
statute. Why elect county officers and require them to 
give bonds if the duties of such offices are still to be per- 
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formed in whole or in part by the officers of the county to 
which it was attached? The county clerk of the new 
county is required to procure from the proper officers of 
the county to which it was attached “a transcript of all 
deeds, mortgages, judgmeuts, and liens of every description 
upon real or personal property lying and being in such 
newly organized county, and cause the same to be recorded 
in the proper offices of his own county.” This language 
is certainly broad enough to include tax liens. The records 
are transcribed for the express purpose of being used in 
the new county, and the taxes due on the property in the 
new county are to be paid to its treasurer to enable it to 
meet legitimate demands. We adhere, therefore, to the de- 
cision in F., E. & Mo. V. R. Co. v. County of Brown, and 
the defendant has no authority to sell the plaintiff's land 
for the taxes in question. And as this action relates to the 
revenue the court has original jurisdiction, and the injunc- 
tion will be granted as prayed. 

2. That the defendant be permitted to copy from the 
records of Hitchcock county all deeds, mortgages, judg- 
ments, and liens of every description upon real or personal 
property lying and being in Dundy county. The right to 
take such copies is expressly conferred by statute, and in 
a proper proceeding this court would compel a compliance 
with the law. Such an action, however, must be insti- 
tuted by the county clerk. The statute expressly enjoins 
this duty upon him. It is claimed that the clerk of Dundy 
county did institute proceedings against the county clerk 
of Hitchcock county to obtain a transcript as required by 
law, and that on the hearing in the district court judg- 
ment was rendered in favor of the defendant and the ac- 
tion dismissed, and this judgment is now pleaded as a 
former adjudication. Whether the public can be debarred . 
of a plain right given by statute we need not now stop to 
enquire, as we find on examining the record that the county 
clerk of Dundy county demanded of the clerk of Hitch- 
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cock county a transcript of all matters in said county which 
" affected property in Dundy county. This the court refused 
to compel, probably for the reason that the clerk of Dundy 
county had an adequate remedy at Jaw—the right to take 
such transcript himself. The judgment, therefore, is not a 
prior adjudication of the same matter. A mere tax payer, 
however, cannot, in the first instance at least, institute pro- 
ceedings to compe] the clerk of Hitchcock county to com- 
ply with the statute. State v. Sovereign, 17 Neb., 173. 
The second ground upon which relief is sought must there- 
fore be decided adversely to the plaintiff. 


JUDGMENT ACCORDINGLY. 
THE other judges concur. 


JAMES L. CALDWELL, PLAINTIFF IN ERROR, v. THE 
Ciry or LINCOLN, DEFENDANT IN ERROR. 


1. Municipal Corporations: occuraTion Tax. While cities 
of the second class having more than five thousand inhabitants 
have authority to impose a tax on any occupation or business 
within the limits of the city, yet such ordinances must be so 
framed as to make such taxes uniform in respect to the classes 
upon which they are imposed; and such taxes must be reason- 
able, considering the nature of the business, and not so high aa 
to prohibit the carrying on of the business. 


2, The power to impose taxes is derived alone 
from the statute, and must be expressly conferred or be neces- 
sarily implied. 

3. : RECOVERY OF TAXES PAID UNDER PROTEST. The right 


to recover under the statute illegal taxes paid under protest, 
‘Held, Applicable to a business tax collected under a void ordi- 
nance. 


Error to the district court for Lancaster county. Tried 
below before Pound and MitcHeEtt, J.J. 
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J. L. Caldwell, pro se. 
A. W. Field, for defendant in error. 
MaxweE tt, Cu. J. 


This action is brought by the plaintiff as assignee of one 
John Waugh, to recover from the defendant the sum of 
$120, paid under protest for license tax unlawfully exacted. 
The defendant demurred to the petition and the demurrer 
was sustained in the court below and the action dismissed. 
The following is a copy of the petition: 

“The plaintiff complains of the defendant and says the 
defendant is a city of the 2d class, duly organized under 
the laws of Nebraska, and had on November 20th, a.p. 
1883, more than ten thousand inhabitants. 

« That in the month of November, a.p. 18838, the mayor 
and councilmen of the said city of Lincoln pretended to 
pass, and on November 20th passed, and on November 
30th, 1883, approved a certain pretended paper or ordi- 
nance in writing, and have caused the same to be published 
as a valid ordinance of the said city of Lincoln on page 78, 
Revised Ordinances of 1884, and have instructed their 
police officers to enforce iis provisions, which said ordi- 
nance reads as follows, to-wit: 


“ AN ORDINANCE 

“To provide for licensing the sale of bankrupt or other 
stocks of goods, wares, or merchandise, to be sold or ex- 
posed for sale at auction, within the corporate limits of 
the city of Lincoln. 
‘“* Be it ordained by the mayor and councilmen of the city of 

Lincoln: 

“Section 1. Unlawful to sell without license. It shall 
be unlawful for any person or persons to sell or expose for 
. sale at public or private auction in the city of Lincoln, any 
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bankrupt or other stock of goods, wares, or merchandise of 
any character whatever, or for any person or persons, or 
commission merchants to receive any such stock of goods, 
wares, or merchandise for the purpose of selling or expos- 
ing the same for sale within the limits of said city at pub- 
lic or private auction, without having first procured a license 
so to do, which said license shall be issued by the clerk of 
said city on presentation of the receipt of the city treasurer 
for money paid as provided in section two hereof. Said 
license shall be signed by the mayor and clerk and be at- 
tested by the seal of said city. Provided, That the pro- 
visions of this act shall not apply to live stock. 

“Section 2.— Cost of temporary license.—Any person de- 
siring to conduct the business of selling at auction in the 
city of Lincoln, any bankrupt or other stock of goods, wares, 
or merchandise, shall first pay to the city treasurer the sum 
of twelve dollars for each day said business shall be carried 
on. Provided, No license shall be granted for a shorter 
time than ten days. 

“Section 3.— What license shall specify.—Every such 
license shall specify the character of the goods to be sold 
and the place where said business is to be carried on. 

“Section 4.—Licensee cannot act as auctioneer.—The 
license obtained under this ordinance shall not authorize 
the holder thereof to act as auctioneer. 

“Section 5.—Penalty—Any person who shall violate 
any of the provisions of this ordinance, shall for each of- 
fense be fined in any sum not less than fifty dollars, nor 
more than one hundred dollars, and to be committed until 
said fine and costs are paid. 

‘Section 6.— Ordinances repealed.—AlI] ordinances and 
parts of ordinances in conflict herewith are hereby repealed, 
and this ordinance shall take effect and be in force from 
and after its passage, approval, and publication according to 
law. 

“Passed November 26, 1883. Approved November 30, @ 
18838. 
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“That on the 18th day of December, 1883, one John 
Waugh was the owner of astock of goods in Webster’s 
block in the city of Lincoln. That said stock of goods 
had been opened up and offered for sale since November 1, 
1883; at retail prior to November 26, 1883. And that a 
few days prior to that date said owner decided to close out 
the said stock of goods at public auction to pay debts then 
past due. That after and before the commencement of the 
said auction sales, a number of retail dealers in fancy goods 
and notions conspired together to prohibit the said auction 
sale, and all auction sales in said city, and went before the 
said mayor and councilmen and requested and procured the 
passage of said pretended ordinance. 

“ That the police officers of said city of Lincoln, acting 
under the instructions of the mayor and council of said city, 
on the 13th day of December, 1883, while the said owner 
was proceeding with his sale with a duly licensed auctioneer 
of the said city, went into the store and commanded him 
to stop the sale or take out a license or they would arrest 
him, and declared the auction sale closed until a license was 
procured as provided by the terms of said pretended ordi- 
nance. 

“That to avoid the entire loss of the remaining portion 
of said stock of goods, the said owner deposited under pro- 
test one hundred and twenty (120) dollars with the treas- 
urer of said city and caused to be written on the face of the 
receipt “ Paid under protest.” That he presented said re- 
ceipt to the city clerk of Lincoln and was given a paper 
writing of license in the words and figures following, to-wit: 

“Having paid the sum of one hundred and twenty dol- 
lars, the amount required by ordinance, license is hereby 
granted to John Waugh, to sell general merchandise at 
Webster’s block, 11th*st., bet. N and M, in said city, for 
10 days, subject to the ordinance of said city. 

[L. s.] R. C. MANLEY, 

Dated Dec. 13th, 1883. City Clerk. 
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“( Endorsed.) In consideration of one hundred and 
twenty dollars I hereby assign the claim of $120 which I 
have against the city of Lincoln, Lancaster county, Ne- 
braska, to W. J. Houston. 


“Joun Wauau. 
“T assign this to J. L. Caldwell. 


“W. J. Houston.” 

“Filed January 30, 1885. 

“Recommended not allowed by city attorney, and his 
recommendation adopted March 16th, 1885. 

“R. C. MANLEy, 
“ City Clerk. 

“That J. L. Caldwell is the owner and holder of said’ 
owner’s right to demand the payment of said sum of one 
hundred and twenty (120) dollars, 

“That demand for payment has been made to the mayor 
and councilmen of said city of Lincoln, and payment re- 
fused. That no part of said claim has been paid, and by 
said refusal to pay him said sum of money said J. L. Cald- 
well is damaged in the sum of one hundred and twenty 
dollars.” ; 


Two questions are presented: Ist. The validity of the 
ordinance. 2d. In case the ordinance is held invalid, the 
right of the plaintiff to recover back the money paid. 

Lincoln is a city of the second class, containing more than 
five thousand inhabitants, and the special provisions in the 
act creating such cities control as to the powers of the city 
government. Comp. Stat., ch. 14, art. IT. 

Subdivision VIII. of section 52 of the act creating and 
providing for the government of such cities, confers the 
power to impose such taxes as follows: ‘To raise revenue 
by levying and collecting a license tax on any occupation 
or business within the limits of the city, and regulate the 
same by ordinance; and such taxes shall be uniform in 
respect to the classes upon which they may be imposed; 
Provided, however, That all scientific and literary lectures 
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and entertainments shall be exempt from taxation, as well 
as concerts and other musical entertainments given ex- 
clusively by citizens of the city.” This is the only author- 
ity we find in the statute for the imposition of a license 
tax. It will be observed that such taxes are to be uniform 
as to the classes upon which they are imposed. The title 
of the ordinance, however, is not to license an occupation 
or business, nor is there any provision in the ordinance 
itself for the issuing of a license for a longer period than 
ten days. That the city of Lincoln has authority to im- 
pose a license tax upon auctioneers within the city, there is 
no doubt, and it may impose the same kind of taxes upon 
merchants and others within the city who engage in the 
business of selling goods at auction, but it must do so by 
general ordinance, in which all persons who engage in the 
business are treated alike, and the tax is to be upon the 
Gccupation or business. This is not attempted to be done 
in the case under consideration. 

Section one provides that, “it shall be unlawful for any 
person or persons to sell or expose for sale at public or 
private auction in the city of Lincoln any bankrupt or 
other stock of goods, wares, or merchandise of any char- 
acter whatever, or for any person or persons or commission 
merchants to receive any such stock of goods, wares, and 
merchandise for the purpose of selling or exposing the 
same for sale,” etc. Without discussing the provision pro- 
hibiting merchants or other persons from receiving goods, 
wares, and merchandise which it was proposed to sell at 
auction, it is apparent that the ordinance extends far be- 
yond the power of the city council and mayor in levying 
taxes upon occupations or business. It is a principle uni- 
versally declared that municipal corporations can levy no 
taxes, general or special, upon the inhabitants or their 
property, unless the power be plainly and unmistakably 
conferred. The authority must be given either by express 
words or by necessary implication, and it cannot be de- 


JANUARY TERM, 1886. 575 
Caldwell v. City of Lincoln. 


duced from any consideration of convenience or advantage. 
Dillon Mun. Cor., § 605. The business of an auctioneer 
is a lawful and useful one, and that of selling goods at 
auction is supposed to be, and an ordinance taxing the busi- 
ness must be so framed as to provide for all persons who 
desire to engage in the business, either from year to year 
or temporarily ; but it must be in the nature of a tax, and 
not so oppressive as to prohibit, and must be reasonable, 
considering the nature of the business or occupation. The 
ordinance in this case is clearly in conflict with both of 
these principles, and is void. 

2. Cuan the plaintiff recover the money thus paid back? 
The allegation in the petition is, in substance, that the 
police of the city, acting under the direction of the mayor 
and city council, while the sale was proceeding under a 
licensed auctioneer of the city, went into the store and or- 
dered Waugh to stop the sale or take outa license, and 
threatened to arrest him, and declared the auction sale 
closed until a license was procured ; that to avoid the en- 
tire loss of the remaining portion of his goods he deposited 
one hundred and twenty dollars with the treasurer and 
took his réceipt, and there was written on the face of the 
receipt, “ Paid under protest.” Without entering into a 
general discussion of the question of the right to recover 
back money paid under protest, it is evident that section 
144 of chap. 77, Comp. St., applies in this case. The lan- 
guage is geieral, and provides that, “in every case the per- 
son or persons claiming any tax or any part thereof to be 
for any reason invalid, who shall pay the same to the tax 
collector or other proper authority in all respects as though 
the same was legal and valid, such person may at any 
within thirty days after such payment demand the same, 
in writing, from the treasurer of the state, or of the county, 
city, vdlage, township, district, or other subdivision, for 
the benefit, or under the authority, or by the request of 
which the same was levied,” etc.; and if the sum thus 
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collected for an illegal tax is not paid within ninety days 
the party may bring an action to recover it. When this 
claim was presented to the city council does not appear, 
nor can that objection be interposed by demurrer. Mills 
v. Rice, 3 Neb., 76. Whether the failure to present the 
claim to the city council would affect the right to recover 
in any case, or only the question of costs, is not now before 
the court, and will not be considered. It is evident that 
the petition states a cause of action, and the demurrer 
should have been overruled. 

The judgment is therefore reversed, and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


M. H. BowrErs, PLAINTIFF IN ERROR, v. W. A. Rick, 
DEFENDANT IN ERROR. 


1. Verdict. When by the verdict either party is entitled to re- 
cover money from the adverse party, the jury in their verdict 
must assess the amount of recovery. 


JUDGMENT. A verdict in an action to recover money 
was in the following form: ‘‘ We, the jury, duly ifnpaneled and 
sworn, do say that we find for the plaintiff.’ Held, Not to au- 
thorize a judgment for any sum whatever. 


Error to the district court for Franklin county. Tried 
below before GasLin, J. 


Ei. A, Fletcher, for plaintiff in error. 


HI, Whitmore, for defendant in error. 
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MaxwELtu, Cu. J. 


This is a petition in error to reverse the judgment of the 
district court of Franklin county reversing the judgment 
of a justice of the peace. 

It appears from the record that in December, 1884, the 
plaintiff brought an action before a justice of the peace to 
recover from the defendant the value of a horse. 

The facts are substantially as follows: That in January, 
1884, the defendant sold to one William B. Carpenter the 
horse in controversy ; that in March, 1884, Carpenter sold 
said horse to the plaintiff; that in each of said sales the 
price paid for the horse was $80; that afterwards one 
Rachel A. Hendricks claimed the horse in question by 
virtue of a chattel mortgage executed by a former owner 
of the horse prior to the purchase of the same by the de- 
fendant, which mortgage was duly recorded; that Hen- 
dricks recovered the horse from the plaintiff in an action 
of replevin. The plaintiff thereupon recovered a judg- 
ment against Carpenter for the sum of $120, the value of 
the horse and damages. Carpenter thereupon transferred 
his right of action against the defendant to the plaintiff to 
satisfy the judgment against himself. The plaintiff then 
brought this action upon said claim to recover the sum 
of $120, the value of the horse, with damages and costs. 
The defendant set up no counter-claim or set-off. On 
the trial of the cause the jury returned a verdict as 
follows: “ We, the jury, being impaneled and sworn, do 
say that we find for plaintiff.’ The justice thereupon 
rendered judgment against the defendant and in favor of 
the plaintiff for the sum of $120 and costs. The defend- 
ant then took the cause on error to the district court, 
where the judgment of the justice was reversed and the 
cause held for trial, and this is the error complained of. 
The question presented is the authority of the justice to 

37 
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render judgment for any sum whatever upon the verdict 
in question. 

Section 295 of the code, which is applicable to casea 
arising before justices of the peace, provides that, “ When 
by the verdict either party is entitled to recover money of 
the adverse party, the jury in their verdict must assess the 
amount of recovery.” As the jury in their verdict made 
no finding that any sum whatever was due from the de- 
fendant to the plaintiff, there was no authority for the jus- 
tice to render judgment for any sum whatever. Ames v. 
Sloat, Wright’s Rep., 577. Black v. Winterstein, 6 Neb., 
224. The district court did not err, therefore, in reversing 
the judgment of the justice and holding the case for trial. 
The judgment must be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Joun B. ALLEN, PLAINTIFF IN ERROR, V. DEWITT VAN 
OSTRAND, DEFENDANT IN ERROR. 


1. Herd Law: wnoticr. Wherestock is taken up under the herd 
law and notice served on the owner, he has forty-eight hours 
after receiving the notice to pay the damages and costs and take 
the stock away. 


2. DAMAGES. There is no provision in the statute for 
adding to the damages claimed after the service of notice. 
3. REPLEVIN. A took up certain stock of B and served 


a notice on B, stating the amount of damages claimed. About 
twenty-four hours afterward B went to the residence of A— 
their farms adjoining—and tendered to A the amount of dam- 
ages stated in the notice and demanded his stock. A there- 
upon demanded an additional sum for keeping the same since 
the service of notice. This was refused. About 9 o’clock pm. 
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of the same day, and before proceedings in replevin were insti- 
tuted, A went to the residence of B and notified him to take 
away his stock and pay him (A) the amount first claimed; 
Heid, That A did not thereafter wrongfully detain the stock. 


Error to the district court for York county. Tried 
below before NorvVAL, J. 


France & Harlan, for plaintiff in error. 
Sedgwick & Power, for defendant in error. 


MAXWELL, CB. J. 


This is an action of replevin brought by the plaintiff 
against the defendant to recover the possession of “two 
red steers and one red heifer, each about eight months old, 
and one red heifer with white face, one year old.” 

On the trial of the cause in the court below the defend- 
ant was found to be entitled to the possession of the prop- 
erty, and the value of such possession the court fixed at the 
sum of $2.00, with damages for the detention of the prop- 


erty. 
The undisputed facts as they appear from the testimony 


are as follows: That in April, 1884, the plaintiff and de- 
fendant resided on adjoining farms about seven miles from 
the town of York; that the plaintiff was the owner of the 
stock in question, and on or about the 20th of that month 
it strayed on to the farm of the defendant. The defend- 
ant thereupon took up the stock and served the statutory 
notice on the plaintiff, claiming $2.00 damages and requir- 
ing him to pay said sum and take his stock away within 
forty-eight hours, and naming an arbitrator in case he was 
dissatisfied with the damages claimed. The notice seems 
to have been served about 6 o’clock in the afternoon. On 
the next day at about the same hour the plaintiff went to 
the defendant’s residence and offered to pay the $2.00 de- 
manded and claimed his stock. The defendant then asked 
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for $1.00 in addition to the sum demanded in the notice 
for keeping the stock one day. This the plaintiff refused 
to pay. After some further conversation the plaintiff again 
offered the defendant $2.00, but he again refused to receive 
it. The same evening, however, about 9 o’clock, the de- 
fendant went to the residence of the plaintiff and notified 
him that he “could come up and get the cattle and pay 
him the $2.00.” The plaintiff testifies, “I told him no, I 
had been there and twice offered him the money, and I 
told him if he would bring the cattle down to my place he 
could have his $2.00, and he said he would not bring them 
down.” On the next day this action was commenced and 
the cattle taken under an order of replevin. The $2.00 
seems to have been deposited with the justice for the use 
of the defendant, but in the view we take of the case it is 
entirely immaterial whether the money was so deposited 
or not. 

The notice in this case seems to be in the form pre- 
scribed in section 2, chap. 2, Compiled Statutes, and as the 
plaintiff failed for forty-eight hours to appoint an arbi- 
trator to assess the damages, the amount claimed must be 
considered as satisfactory to him. ‘There is no dispute, 
therefore, over the amount of damages, nor over the right 
of the defendant in the first instance to retain the stock 
until the damages were paid. Therefore, had the plaintiff 
immediately on tendering to the defendant the amount of 
darnages claimed in the notice, which he refused to receive, 
brought an action of replevin, his right to maintain the 
action would be unquestioned; but when the defendant 
notified him before the action was brought to take his cat- 
tle away, and that he would accept the amount tendered, 
it was the duty of plaintiff to comply with the request, 
and the defendant was not then wrongfully holding pos- 
session. The defendant may have supposed, and probably 
did, that he was entitled to compensation for each day he 
kept the stock until the expiration of forty-eight hours 
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from the time the notice was served, and that the sum 
could be added to the damages claimed. But there is no 
provision in the statute for such compensation. The stat- 
ute gives the owner forty-eight hours after receiving the 
notice in which to take the stock away and make full pay- 
ment of all damages and costs. The amount of damages 
claimed must be stated in the notice, and there is no pro- 
vision for additional claim to that first made. The plain- 
tiff, however, upon the payment of the sum claimed could 
have obtained his cattle, and they were not then wrongfully 
withheld. As the plaintiff and defendant resided on ad- 
joining farms the cost of going after the cattle a second 
time would be inconsiderable, and no point is made on that 
by either party. 

It is evident that a little forbearance on the part of both 
of these parties, certainly on that of the plaintiff, would 
have secured him all his rights in the premises without the 
expense and annoyance of a suit that should never have 
been brought. 

There is no error in the record, and the judgment is 
affirmed. | 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JOHN CRUTS, PLAINTIFF IN ERROR, V. JoHN W. Wray, 
DEFENDANT IN ERROR. 


1. New Trial: morron. The rule laid down in former decisions, 
that a motion for a new trial must be made in the court below 
in order to entitle a party to a review of the case by petition in 
error, where the alleged errors occurred upon the trial of the 
cause, adhered to. 
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2. Replevin: SPECIAL OWNERSHIP: DAMAGES. In an action 
of replevin where the verdict is in favor of the defendant, whose 
ownership is special by reason of a chattel mortgage or other 
lien, the measure of his damages in case a return cannot be had 
is the amount due him upon his lien, if within the value of the 
property as found by the jury. Butsuch damages should in no. 
case exceed the value of the property. 


Error to the district court for Hitchcock county. 
Jennings & Starbuck, for plaintiff in error. 


Lucas & Le Hew, for defendant in error. 
Reese, J. 


This was an action of replevin. Plaintiff being defeated 
in the district court brings the cause into this court for re- 
view by proceedings in error. There was no motion fora 
new trial, and hence we cannot examine as to any of the 
alleged errors which occurred prior to the rendition of the 
judgment. This is fully settled by the adjudications of 
this courtand must be adhered to. Cropseyv. Wiggenhorn, 
3 Neb., 108. Stngleton v. Boyle, 4 1d.,414. Horacek v. 
Keebler, 5 Id., 356. Hosford v. Stone, 6 Id., 380. 

The verdict of the jury was as follows (omitting title 
of the case): 

“We, the jury in this case, being duly empaneled and 
sworn, do find and say, that at the time of the commence- 
ment of this case the defendant had a special ownership 
and property in the horse in question to the amount of 
$78. That said defendant was and is now entitled to the 
immediate possession of said horse. That said defendant 
is entitled to recover of and from said plaintiff one cent 
damages for wrongful taking the same, and that said horse 
jis of the value of $65.” 

The judgment, after reciting the verdict of the jury, 
was as follows: 
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“Tt is therefore considered by the court that the defend- 
ant have a return of the property taken on said writ of re- 
plevin, or in case a return of said property cannot be had, 
that he recover of said plaintiff a special ownership and 
property in said horse, assessed at $78, and his damage for 
withholding the same, assessed at one cent, and costs of suit, 
taxed at $27.18.” 

It will be seen that the judgment is for $13 more than 
the actual value of the property. Section 191a of the 
civil code provides that the judgment “shall be for a 
return of the property or the value thereof in case a re- 
turn cannot be had, or the value of the possession of the 
same,” etc. The true measure of damages is the value of 
the right of possession within the value of the property. 
The jury found the value of the possession to be $78. 
They also found the value of the property to be $665. 
This verdict complied with the requirements of section 191 
of the civil code, and afforded all the data necessary upon 
which to render a correct judgment, which should have been 
for a return of the property, and in case a return could not 
be had then the value of the possession, which could not ex- 
ceed the actual value of the property. Welton v. Beltezore, 
17 Neb., 402. Wells on Replevin, § 593. Jennings v. 
Johnson, 17 Ohio, 154. Sutcliffe v. Dohrman, 18 Id., 186. 
Coe v. Peacock, 14 Ohio St., 187. 

The judgment being excessive, it will be reversed, and 
a new trial ordered, unless the defendant enter a remittitur 
for all in excess of $65 within thirty days. In case such 
remittitur is filed, the judgment will be affirmed for that 
amount, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


584 SUPREME COURT OF NEBRASKA, 


O’Brien v. O'Brien. 


SamvsEL O’BRIEN, PLAINTIFF IN ERROR, v. Nancy 
O'BRIEN, DEFENDANT IN ERROR. 


1. Divorce: mMopiryING DECREE. An application to modify a 
decree of divorce is a special proceeding within the meaning of 
section 581 of the civil code, and an order made therein affect- 
ing a substantial right may be reviewed on error. In such case 
it is not necessary to a review that the order complained of ter- 
minates the action or prevents a judgment. 


2. 


ALIMONY. In such case, where the divorced wife seeks 
a modification of the decree for alimony, alleging that the decree 
was obtained by the fraud of the husband and his agents, the 
district court has authority to require the husband to pay into 
court a reasonable sum of money, to enable her to prosecute her 
action. 


Error to the district court for Dodge county. Tried 
below before Post, J. 


NV. H. Bell, for plaintiff in error. 
C. Hollenbeck, for defendant in error. 
RkEEsg, J. 


In April, 1883, defendant in error obtained a decree of 
divorce from plaintiff in error. In that action she was 
awarded both temporary and permanent alimony and the 
custody of the minor children of the parties. In May, 
1884, plaintiff filed his petition in the same court, alleging 
the foregoing facts, and that defendant had become an 
unfit person to have the custody of the children, and ask- 
ing a modification of the decree to the extent that, owing 
to his fitness to take charge of the children, and his ability 
to provide for them, he be given their custody. It is un- 
necessary to set out here the allegations of the petition. It 
is sufficient to say that enough is stated, if true, to require 
the modification. 


ra 
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Defendant answered, denying the charges made against 
"her, and alleged, substantially, that plaintiff was a man of 
bad morals and habits, and not a fit person to have the 
_eustody of the children. She further alleged that plain- 
tiff, by taking advantage of her destitute condition, and by 
fraudulent representations, induced her to consent to her 
former allowance of alimony, which was inadequate and 
much too small; and by his conduct since the divorce was 
granted he had involved her in litigation until her means 
were exhausted, and she was unable, for want of such 
means, to take the necessary testimony to refute the charges 
made against her and her character, and prosecute her de- 
fense. She asked for temporary alimony, or suit money, 
to enable her to do so. The district court made an order 
requiring plaintiff to pay to her the sum of $50, “as tem- 
porary allowance for suit money, and to enable her to 
properly defend ” the action. For the purposeof a review . 
of this order, plaintiff brings error. 

The first question requiring our attention is presented 
by defendant by a motion to dismiss the proceedings in 
error, for the reason that the order of the district conrt 
was not such 2, final order as can be reviewed by proceed 
ings in error. 

Section 581 of the civil code provides that, “An order 
affecting a substantial right in an action, when such order 
in effect determines the action and prevents a judgment, 
and an order affecting a substantial right made in a special 
proceeding, or upon a summary application in an action 
after judgment, is a final order, which may be vacated, 
modified, or reversed, as provided in this title.” 

Applying the provisions of this section to the case at 
bar, it is clear that no authority for review is found in the 
first clause of the section, as the order complained of neither 
determined the action nor prevented a judgment. We next 

- inquire whether this is a special proceeding, and whether 
the order complained of is one affecting a substantial right. 


586 SUPREME COURT OF NEBRASKA, 
O’Brien v. O’Brien. 


As this is not an original action, but a proceeding specially 
provided by sections 15 and 16 of chapter 25 of the Com- 
piled Statutes of 1885, it must be apparent that it falls 
directly within the provisions of section 16. These sec- 
tions are as follows: 

“Sec. 15. Upon pronouncing a sentence or decree of 
nullity of a marriage, and also upon decreeing a divorce, 
whether from the bonds of matrimony or from bed and 
board, the court may make such further decree as it shall 
deem just and proper concerning the care, custody, and 
maintenance of the minor children of the parties, and may 
determine with which of the parents the children, or any 
of them shal] remain. 

“Sec. 16. The court may, from time to time, after- 
wards, on the petition of either of the parents, revise and 
alter such decree concerning the care, custody, and main- 
tenance of the children, or any of them, and make a new 
decree concerning the same, as the circumstances of the 
parents and the benefit of the children shall require.” 

This action must therefore be held as a special proceed- 
ing, and the order one affecting a substantial right therein, 

and is open to review by this court. It differs from Aspin- 

wall v. Aspinwall, 18 Neb., 463, 5. C., 25 N. W. Rep., 623, 
in this, that the appeal in that case was taken from an or- 
der allowing alimony in the original action for a divorce, 
which order is especially provided for by section 12 of 
chapter 25, supra, and was made “in an action,” but it 
neither “ determined the action” nor “ prevented a judg- 
ment.” In this case the original action has been deter- 
mined and a final decree of divorce has been rendered, and 
of which—so far as the divorce itself is concerned—neither 
party complains. We therefore hold that the order is one 
which may be reviewed on error. 

The next question presented is, whether or not the dis- 
trict court had authority under the statute to make the or-" 
der complained of ? 
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Section 12 of chapter 25 of the Compiled Statutes of 
1885, provides that, “In every suit brought either for a 
divorce or for a separation the court may require the hus- 
band to pay any sum necessary to enable the wife to carry 
on or defend the suit during its pendency ; and it may de- 
cree costs against either party and award execution for the 
same, or it may direct such costs to be paid out of any 
property sequestered, or in the power of the court, or in the 
hands of a receiver.” ; 

By this it is apparent that “in every suit brought either 
for a divorce or for a separation” the court has plenary 
power, “in its discretion,” to require the husband to pay a 
proper sum necessary to enable the wife to sustain her ac- 
tion or defense. 

Section 27 of the same chapter is as follows: “ After 
a decree for alimony or other allowance for the wife and 
children, or either of them, and also after a decree for the 
appointment of trustees to receive and hold any property 
for the use of the wife and children as before provided, the 
court may, from time to time, on the petition of either of 
the parties, revise and alter such decree respecting the 
amount of such alimony or allowance, or the payment 
thereof, and also respecting the appropriation and payment 
and income of the property so held in trust, and may make 
any decree respecting any of said matters which such court 
might have made in the original suit.” : 

By this section the full power of the court over the mat- 
ters therein specified is preserved the same as in the original 
suit. Looking alone to the petition of plaintiff in error, 
which seeks a modification of the decree only so far as it 
relates to the custody of the children, we might not find 
authority under the section above quoted for the order 
made by the district court, but the answer of defendant 
reaches back prior to the original decree, and calls it in 
question, charging that that part which settles the property 
rights of the parties was obtained by the fraudulent acts of 
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plaintiff in error, through his agent, and that, relying 
upon the false representations made to her, she consented 
to the decree without the interposition of a finding by the 
trial court. It is clear that this answer, if true, states suf- 
ficient to entitle her to relief. It is also clear that section 
27 above quoted gives the court authority to grant that 
relief the same as it had in the original suit. This ques- 
tion was substantially passed upon in Helden v. Helden, 7 
Wis., 256; 9 Id., 508; and 11 Id., 558; and it was there 
held that the court retained full power, not only to grant 
relief against the original decree, but that it had authority 
to give suit money to the wife during the pendency of the 
action to modify the decree. The court having the same 
power over the suit and the matters of alimony involved 
therein as it had over the original action, it follows that 
the order was properly made. 

Defendant asks for an allowance to be paid by plain- 
tiff to enable her to make her defense in this court. As 
the amount allowed by the district court seems to be suffi- 
cient, the motion will be overruled. 

The order of the district court is affirmed, and the cause 
is remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 


ToorLE, Hosza & Co., PLAINTIFFS IN ERROR, V. 
JONATHAN JONES, DEFENDANT IN ERROR. 


1. Justice of Peace: SETTING ASIDE JUDGMENT. The order 
of a justice of the peace, or a county judge in the exercise of the 
same powers and jurisdiction, in setting aside a judgment ren- 
dered in the absence of a defendant, when made under the pro- 
visions of section 1001 of the civil code, should be made condition- 
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ally only in the first instance, and cannot be finally made unless 
the conditions of the section are complied with by the party seek- 
ing to open the judgment. If notice isnot given to the plaintiff, 
as required, the application should be overruled and theoriginal 
judgment be allowed to stand. The giving of the notice is juris- 
dictional. 


APPEARANCE: WAIVER. An application to set aside 
a judgment under the provisions of section 1001 of the civil code, 
is a recognition of the regularity of the judgment and a waiver 
of any objection that the judgment was prematurely rendered. 


ERROR: REVIEW IN SUPREME COURT. Where a judg. 
ment of a justice of the peace or county judge is taken on error to 
the district court and reversed, and the original case retained 
for trial in that court, such judgment of reversal is a final judg- 
ment and may be reviewed by the supreme court without wait- 
ing for the final disposition of the original case in the district 
court. Banks v. Uhl, 5 Neb., 240. 


REESE, J. 


On the 3d day of December, 1883, plaintiff instituted a 
suit in the county court, claiming judgment for $65.70 and 
interest from March Ist, 1883. On the same day defend- 
ant appeared, waived issuance of summons, entered a gen- 
eral appearance, and obtained leave to answer in four days, 
and by agreement the trial was adjourned until January 
7, 1884. The defendant failed to appear at the time fixed 
for trial, and judgment was rendered in favor of plaintiff. 
On the same day defendant filed a motion to open and set 
aside the judgment and confessed judgment forcosts. The 
motion was sustained, the judgment set aside, and the time 
for trial fixed for one o’clock, p.M. of January 14. On 
that day defendant filed affidavit for continuance for ser- 
vice of notice, and the cause was continued until February 
4th, when defendant appeared and the cause was continued 
until April7. On the 7th day of April defendant appeared, 
and there was a finding and judgment in his favor for $48 
and costs. Plaintiff removed the cause to the district court, 
alleging error in all the proceedings after the entry of the 
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judgment in favor of the plaintiff on the 7th of January. 
The district court found error and reversed the judgment 
of the county court and retained the cause for trial. 
Plaintiff again alleges error in this court, assigning as such 
the action of the district court in retaining the cause for 
trial instead of allowing the judgment of January 7th to 
stand. 

The question here presented is simply one of jurisdiction. 
If the county court had authority to set aside the judgment 
of January 7, and grant a new trial, but his proceedings 
were erroneous and irregular, the action of the district court 
is correct, as it is in accordance with the requirements of sec- 
tion 601 of the civil code. But if the county court ex- 
hausted its jurisdiction to render a judgment on the rendi- 
tion of its first judgment, and its proceedings thereafter 
were void, the proceedings should have been set aside and 
the original judgment be allowed tostand. The authority 
of a justice of the peace, or county judge within that juris- 
diction, to set aside a judgment rendered in the absence of 
a defendant is found in section 1001 of the civil code. 
This section is as follows: 

“When judgment shall have been rendered against de- 
fendant in his absence, the same may be set aside upon the 
following conditions: First. That his motion be made 
within ten days after such judgment was entered. See. 
ond. That he pay or confess judgment for the costs awarded 
against him. Third. That he notify in writing the op- 
posite party, his agent or attorney, or cause it to be done, 
of the opening of such judgment and of the timeand place 
of trial at least five days before the time, if the party reside 
in the county, and if he be not a resident of the county by 
leaving a written notice thereof at the office of the justice 
ten days before the trial.” 

By an examination of this section it will be seen that 
the order setting aside a judgment can be made only on 
three conditions. These are, the making of the motion 
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within the time prescribed, the payment of costs, or that 
judgment therefor be confessed, and that the party seeking 
to set it aside give written notice of the same and of the 
time of trial. These conditions are precedent. If the 
motion should be made after the expiration of the time in 
which the law provides it may be made, the justice could 
not molest the original judgment. If the defendant re- 
fused to pay or confess judgment for costs, he would have 
no power to act. The same is true if the notice be not 
given. The judgment can only be set aside conditionally 
in the first instance. Maxwell’s Justice Practice, 76. If 
the judgment is thus conditionally set aside, and the notice 
is not given nor waived, that fact should be stated on the 
docket, without hearing any testimony, and the motion 
overruled. Swan’s Treatise, 12th ed., 104. Applying 
these rules to this case, it is clear that the county court was 
without jurisdiction to set aside the judgment of January 
7, as no notice was ever given, and his acts in that behalf 
were absolutely void. From the abstract it appears that’ 
the adjournments were allowed that defendant might give 
the required notice, but no notice was given, and finally an 
effort was made to set the judgment aside without it. Plain- 
tiff seems to have had no knowledge of these proceedings, 
at least no appearance nor waiver of notice is shown. 

It is claimed by defendant in error that the first judg- 
ment was erroneous, for the reason that it was rendered at 
the time Set for trial, without waiting one hour, as required 
by law, before its rendition, and in this connection it is 
urged that as the record does not show to the contrary we 
must presume the judgment was set aside within the hour 
after the time set for trial, as it affirmatively appears that 
the action of the court in setting it aside was had on the 
same day on which the judgment was rendered. Neither 
one of these positions can be maintained, taking the ab- 
stract of the record as our guide. It is true that the effort 
to open the judgment was made on the same day on which 
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it was rendered, but it is shown that defendant appeared, 
“files motion to open and set aside judgment, and confesses 
judgment for costs,” etc. Had defendant appeared within 
the time allowed by law for making his defense, it is very 
clear that he would not have confessed judgment for costs, 
nor would he have had the case continued from time to 
time in order that he might give the notice required by 
section 1001, supra. No such confession of judgment or 
notice would have been necessary. A simple demand to 
make his defense would have been all that would have 
been required. By his action he reeognized the validity 
and regularity of the judgment, and he cannot now ques- 
tion it. 

It is further contended by defendant in error that this 
cause should be dismissed, for the reason that the order 
complained of is not a judgment or final order subject to 
review, as the case is still pending in the district court upon 
its merits. That question was before this court in Banks 
wv. Uhl, 5 Neb., 240, where it was held otherwise, and to 
which we adhere. 

The judgment of the district court is reversed, and all 
the proceedings of the county court after the rendition of 
the judginent of January 7, 1884, set aside, and the judg- 
ment of that date in favor of plaintiff in error is reinstated. 


JUDGMENT ACCORDINGLY. 


? 


THE other judges concur. 
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THE Srate or NEBRASKA, BX REL. THE ATTORNEY 
GENERAL, v. L. C. BuRR, AN ATTORNEY AT LAW. 


1. Attorney: UNLAWFUL CONDUCT: INFORMATION. Where it 
is alleged in an information filed against an attorney at law for 
the purpose of his removal from office, that a person was con- 
victed of the crime of murder in the first degree and sentenced 
to be hanged, which conviction and sentence was affirmed by 
the supreme court, and pending a proceeding in error to the 
supreme court of the United States the convict was confined in 
the jail of a county, other than the county in which the con- 
viction occurred, for safe keeping, which allegation is admitted 
by the answer of respondent, this will be sufficient, under the 
law of this state, without further proof, to show that the impris- 
onment was legal, and that a release of the person convicted and 
50 imprisoned would be wrongful and in violation of law. 


2. EVIDENCE. Testimony examined, and Held, To sup- 
port a finding of fact. 
3. U.S. Commissioner: HABEAS coRPuUS. A United States 


commissioner appointed by the circuit court of the United States 
has no authority to issue a writ of habeas corpus and discharge 
from the custody of a sheriff a person who has been convicted of 
a felony by the courts of the state. The issuance of such writ 
and the discharge of such prisoner thereunder would be void, 
and in effect an escape of the prisoner. An attorney having 
charge of a cause through the district and supreme courts of the 
state and in the supreme court of the United States cannot be 
heard to insist that in procuring the issuance of such writ and 
the release of such convict he acted in good faith, believing at 
the time that such proceeding was in accordance with law. 


4. Attorney: CONSTRUCTION OF STATUTE. Section 5 of chapter 
7, Compiled Statutes of 1885, does not control the action of an 
attorney in conducting ‘‘ the defense of a person charged with a 
public offense,’’ but this is limited to such defense in a court 
upon the trial of the case on its merits, or in a collateral or in- 
terlocutory proceeding. It does not permit the use of illegal or 
fraudulent means to secure the release or escape of a person con- 
victed of crime, 


BEVOCATION OF LICENSE TO PRACTICE. The supreme 
court, having power by express statute to grant a license to 


38 
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practice law, has an inherent right to see that the license is not 
abused or perverted to a use not contemplated in the grant. 
People v. Goodrich, 79 Tlls., 148. 


6. DUTY OF ATTORNEY. In granting a license to practice 
law it is on the implied understanding that the party receiv- 
ing it shall in all things demean himself in a proper manner, 
and abstain from such practices as cannot fail to bring discredit 


upon himself, the profession, and the courts. Id. 


DECEIT. If a deceit is practiced by an attorney in his 
character as such, although not in a suit pending in the court, 
he may be removed from his office as attorney. The effect of 
such removal is to deprive the attorney of the right to practice 
as such in all the courts of record of the state, Vide In the mat- 
ter of Peterson, 3d Paige’s Chancery Rep., 510. 


REMOVAL FROM OFFICE: CASE STATED. Where an 
attorney was employed to defend a prisoner charged with mur- 
der in the first degree, and upon trial the prisoner was convicted 
of the crime charged, and sentenced to be hanged, and upon a 
removal of the cause by proceedings in error to the supreme 
court by such attorney, the judgment was affirmed, and upon 
the application of the same attorney, on behalf of the prisoner, 
the supreme court of the United States granted a writ of error, 
staying execution of sentence until after decision, and while 
such cause was pending in the supreme court of the United 
States the attorney, without warrant or authority of law, pro- 
cures a United States commissioner to issue a pretended writ of 
habeas corpus and discharge the prisoner on bail, and the pris- 
oner is thus allowed and caused to escape, such conduct was 
held to be a violation of the official duties of an attorney, and 
that he should be removed from office therefor. 


ORIGINAL information by the attorney general, alleging 
unofficial conduct of respondent as an attorney at law. 


William Leese, Attorney General, for the information. 


J. M. Woolworth, for respondent, cited: Hex parte 
Burr, 9 Wheaton, 530. Ez parte Garland, 4 Wall., 378. 
E& parte Robinson, 19 Wall., 512. Dickinson v. Dustin, 
21 Mich., 561. People v. Harvey, 41 Ill., 277. Ez parte 
Tillinghast, 4 Peters, 108. 
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Reese, J. 


On the 30th day of September, 1885, the attorney gen- 
eral, acting in the line of his duty, presented an informa- 
tion to this court alleging, among other things, that on the 
26th day of October, 1883, one Matthias Simmerman was 
convicted of murder in the first degree by the district court 
of Kearney county and sentence of death was pronounced 
against him; that afterwards such proceedings were had as 
brought the cause into the supreme court for review upon 
error, where the judgment and sentence of the district 
court were affirmed, and the 17th day of April, 1885, was 
fixed upon as the time for the execution of the sentence; 
that on the third day of March, 1885, a writ of error was 
allowed by one of the associate justices of the supreme 
court of the United States, which writ was issued out of 
said court, commanding this court to stay proceedings until 
the cause could be heard and decided by that court, and 
that said cause was still pending therein. That said Sim- 
merman was, by order of the court, removed to the county 
jail of Buffalo county for safe keeping; that respondent is 
now and for some time last past has been a practicing attor- 
ney of this court, and as such attorney has had sole control of 
said cause on behalf of said Simmerman, and while said 
cause was still pending in the supreme court of the United 
States the said respondent, on the 25th day of September, 
1885, in the county of Buffalo, in this state, did falsely, 
willfully, and knowingly represent to one Marsh Saville, 
a United States commissioner at Kearney, in said county, 
that, as such commissioner, the said Saville had jurisdic- 
tion to release said Simmerman on bail, and for that pur- 
pose had power and authority to issue a writ of habeas cor- 
pus to the sheriff in whose custody said Simmerman was 
detained, and cause said Simmerman to be brought before 
him for said purpose of admitting him to bail; that said 
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Saville, as such commissioner, acting on the false advice of 
‘respondent as such attorney at law, on said day issued a 
writ of habeas corpus in favor of said Simmerman to the 
sheriff of Buffalo county, commanding him to produce the 
body of said Simmerman forthwith before the said Saville, 
which said writ was served by a deputy marshal of the 
United States, and on the same day, in obedience to said 
writ, the said sheriff delivered said Simmerman before said 
commissioner, who, acting under the sole advice and coun- 
sel of respondent, discharged said Simmerman from the 
custody of the sheriff and from the authorities of the state; 
that no notice of any kind of said proceeding was served 
upon the attorney general, nor any other person, to appear 
in behalf of the state, but that the whole proceeding was 
clandestine and executed in secrecy by respondent, and was 
a trick and device contrived by respondent as such attorney 
at law, and with intent to deceive and to obstruct the due 
course of justice and of the legitimate authority of the state; 
that at the time respondent so procured said writ to issue 
and said Simmerman to be discharged from custody, he 
well knew the same to be contrary to law and the advice 
to be false. The prayer of the information was that the 
matter be referred to a committee of the bar for investiga- 
tion, and in order that such steps might be taken as should 
be deemed necessary, etc. But the court was of the opinion 
that sufficient was contained in the information filed by the 
attorney general, and that it was his official duty to con- 
duct the examination, in order that the inquiry might be 
thoroughly and properly made. 

By the direction and order of the court notice was served 
upon respondent, and he appeared and filed an answer to 
the charges, admitting the proceedings before the United 
States commissioner as alleged in the information, but 
denying all allegations touching bad faith or false advice 
on his part, and alleging that all steps taken by him in 
the matter of the release of Simmerman were taken in good 
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faith, without collusion, fraud, deceit, evil design, or secrecy, 
and with no impure or dishonest motives on his part. 

The matter was referred to a committee of attorneys of 
the court, consisting of John C. Cowen, of Douglas county, 
chairman; M. L. Hayward, of Otoe county; John M. 
Ragan, of Adams county; A. Ewing, of Merrick county; 
and N. 8. Harwood, of Lancaster county; with directions 
to hear the testimony and to find and report their conclu- 
sions of fact and of law, 

In obedience to this order the committee met, and were 
about to proceed to the taking of the testimony, when an 
objection to the taking of testimony was made, upon the 
ground that the court had no jurisdiction to make the in- 
quiry, which objection was preserved by the record, and 
the testimony of Saville taken, when it was stipulated that 
the case should be submitted upon this testimony, the 
pleadings in the case, and the copy of the writ of habeas 
corpus. ‘ 

The finding of the committee was as follows: 

* * “The committee find that it is admitted by the 
pleadings that on the 26th day of October, 1883, said 
Mathias Simmerman was convicted in the district court of 
Kearney county, Nebraska, for the crime of murder in the 
first degree, and sentenced to be hanged; that the case 
was brought into this court, and all the proceedings con- 
firmed, on the 18th of November, 1884, and said Simmer- 
man was on said date, by the court, sentenced to be hanged 
on the 17th day of April, 1885; that on March 3d, 1885, 
a writ of error was issued out of the supreme court of the 
United States, staying all the proceedings in said case; that 
on the 25th day of September, 1883, such case was pend- 
ing in the supreme court of the United States; that at that 
time said Simmerman was and for some time before had 
been confined in the county jail of Buffalo county, Ne- 
braska, by order of this court, under sentence of death; 
that at said time, and for many years before, the said re- 
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spondent L. C. Burr was an attorney of this court, and the 
attorney for said Simmerman in al] said proceedings. 

“Tt is also admitted by respondent’s answer that on the 
25th day of September, 1885, the respondent L. C. Burr 
appeared as attorney for the said Matt. Simmerman before 
one Marsh Saville, then acting as United States commis- 
sioner of the district court of the United States for the 
state of Nebraska, and then and there, as such attorney, 
filed with said Saville the petition of said Matt. Simmer- 
man for a writ of habeas corpus, with a view of having said 
Simmerman brought from said jail before said Saville, and 
by him admitted to bail; that thereupon said Saville issued 
said writ, directed to the sheriff of Buffalo county, com- 
manding him to bring the body of said Simmerman before 
said Saville, which writ was served by A. G. Hastings, a 
deputy United States marshal for the district of Nebraska ; 
that said marshal and said sheriff produced said Simmer- 
man before said Saville, in obedience to said writ, and the 
said sheriff thereupon made return of the cause of the cap- 
true and retention of said Matt. Simmerman, and that said 
Saville then and there released said Simmerman upon bail. 

“We further find from the testimony that such proceed- 
ings did not take place at the office of said Saville, but at 
a hotel in Kearney. The writ was issued about six o’clock, 
served about eight o’clock, and Simmerman released about 
nine o’clock of the evening of the 25th of September, 1885; 
that said L. C. Burr persuaded said Saville into the belief 
that, as such commissioner, he had jurisdiction and author- 
ity to release said Simmerman on bail, and that it was his 
duty to do so, and induced said Saville to issue said writ 
of habeas corpus and release the said prisoner Simmerman, 
on a bail bond of $10,000, signed by a citizen of Wyoming 
territory, but whose name is not given in the testimony. 

“No notice of any kind of the foregoing proceedings 
was given to the state authorities. 

“The committee further reports as its conclusions of 
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law, that said Simmerman was legally confined in the jail 
of Buffalo county in the custody of the sheriff of that 
county; that he was not entitled to bail; that said Saville 
had no authority to issue said writ and release the pris- 
oner, and had no jurisdiction to take any action whatever 
in the premises; that the whole of the proceedings to secure 
the release of the prisoner Simmerman at Kearney were 
without any authority or precedent whatever, and were in 
flagrant violation of law and the judgment of this court in 
the case. 

“ Tt is also our conclusion of law that the professional 
or other conduct and acts of an attorney at law—an officer 
of this court, admitted to practice under its rules—as affect- 
ing the trust and confidence reposed in him as such attor- 
ney, and his relations to the court by virtue of his license, 
are within the jurisdiction of this court to take such action 
with respect thereto as the facts may warrant.” 

This report is signed by all the members of the com- 
mittee. 

Upon the filing of the report, respondent filed certain 
exceptions thereto, as follows: 

“This defendant excepts to the finding in said report 
‘that at that time (that is to say, on the 25th of September, 
1885), said Simmerman was, and for some time before had 
been confined in the county jail of Buffalo county, Nebraska, 
by order of this court (that is to say, the supreme court of 
the state of Nebraska), under sentence of death,’ whereas 
the said committee in and by its said report, should have 
found that said Simmerman had been prior to January Ist, 
1885, by order of the district court of Kearney, removed 
to the county jail of Buffalo county for safe keeping, but it 
did not by the pleadings or proofs in this matter appear 
where or upon what authority he was on said day confined, 
and for aught that appeared in and by said proceedings 
he was illegally restrained of his liberty.” 

“Second. This defendant excepts to the finding in said 
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report, ‘that said Simmerman was legally confined in the 
jail of Buffalo county,’ hereas the said committee in and 
by said report should have found that in and by the plead- 
ings, proofs, and proceedings in this matter it did not ap- 
pear by what, if any, authority the said Simmerman was 
confined, and for the purposes of the inquiry submitted to 
said committee it must be taken and held that he was illegally 
confined and restrained of his liberty without due process 
of law.” 

“Third. This defendant excepts to the finding in said 
report, that he ‘persuaded said Saville into the belief that 
as such commissioner he had jurisdiction and authority to 
release said Simmerman on bail, and that it was his duty so 
to do, and induced said Saville to issue said writ of habeas 
corpus,’ whereas the said committee in and by its said re- 
port should have found that this defendant duly, fairly, 
honestly, and in the course of his duty as an attorney and 
counselor at law, presented to said Saville the facts and 
law of the case and addressed to them only such arguments 
as he was justified in doing.” 

“Fourth. This defendant excepts to the said report be- 
cause the said committee fail and neglect in and by their 
said report to find that this defendant did in good faith 
and without falsehood, in the discharge of his duty as an 
attorney for said Mathias Simmerman, make out and file 
a petition fora writ of habeas corpus with said Saville; 
that an open, public hearing was had of said cause and 
habeas corpus, and the same proceedings therein were, on the 
part of this defendant, had and taken and prosecuted in good 
faith, without fraud or collusion, deceit, guilt, artifice, cir- 
cumvention, or collusion; that no disrespect of this court or 
its judgments or decrees was intended or designed, but he 
acted in good faith, with pure and honest motives, and 
with no evil design and without deceit or collusion.” 

“Fifth. The said defendant excepts to the finding of 
the said report, ‘that the professional or other conduct and 
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acts of an attorney at law as affecting the trusts and con- 
fidence reposed in him as such attorney, and his relations 
to the court by virtue of his license, are within the juris- 
diction of the court,’ whereas the said committee in and by 
its said report should have found that this court has no 
jurisdiction to inquire of or in respect to the matters and 
things by the attorney general complained of in the infor- 
mation filed herein.” 

These exceptions, in connection with the whole case, 
were submitted upon elaborate arguments, both printed 
and oral, by the very able counsel representing respondent, 
and will be noticed by us substantially in the order in 
which they were presented. 

The first exception is in part, though upon an immaterial 
matter, well taken; that is, as to the finding that Simmer- 
man was confined in the jail of Buffalo county by order of 
this court. The information alleges that ‘‘the said Sim- 
merman was by order of the court removed to the county 
jail of Buffalo county for safe keeping.” There is no alle- 
gation that such removal was by order of this court. This 
allegation is admitted by the answer of respondent and 
should have been so found by the committee or referees. 
It is quite probable the mistake was made by the person 
who copied the report with the type writer, and the error 
was overlooked by the committee before signing. To this 
extent the report will be modified and corrected by chang- 
ing the word “this” to “the,” according to the allegation 
and admission of the pleadings, since no order has been 
made by this court as to the place of confinement of Sim- 
merman. But in our view of the case this matter is wholly 
an immaterial one, as it is alleged and admitted that said 
Simmerman was confined in the jail of Buffalo county 
“for safe keeping” during the pendency of the cause in 
the courts of review. If he was confined there for that 
purpose and by that authority, the confinement was legal. 
Tt is alleged and admitted throughout that Simmerman 
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was so confined in the county jail of Buffalo county. The 
petition for the writ of habeas corpus prepared by respondent 
and admitted in evidence alleges the conviction and the con- 
finement thereunder, but that the confinement is illegal be- 
cause the said several judgments (of the district and supreme 
courts) are void because they deprived Simmerman “ of the 
right to resist an unlawful attempt to arrest” said Simmer-~ 
man, the killing having been done while the deceased was 
attempting to arrest him without a warrant. There is 
amply sufficient in the pleadings and evidence toshow that 
Simmerman was held in the county jail of Buffalo county 
under this conviction for safe keeping. Section 377 of the 
criminal code provides that, “‘ whenever it shall be lawful 
and necessary to confine any person in custody previous to 
@ conviction upon a criminal accusation, or in custody for 
contempt or alleged contempt of court, or upon an attach- 
ment by order of a court or judge, or otherwise in lawful 
custody or upon conviction for any offense, and there shall 
be no secure jail in the proper county, the officer or person 
having him in such custody may convey him to and con- 
fine him in the jail of any county in the state, or other 
secure and convenient place of confinement in the state, to 
be procured by such officer or person having such prisoner 
in custody.” 

By this, in connection with the pleadings and evidence, 
it appears that Simmerman was legally confined in the 
county jail of Buffalo county as he was confined by virtve 
of the judgment of conviction. Neither can it avail respond- 
ent anything that Simmerman wasconfined in Buffalo county 
in the custody of the sheriff of that county, as in this, while 
holding him under the judgment of conviction, he was act- 
ing officially, and the imprisonment in this sense also was 
lawful. Martin v. Seeley, 15 Neb., 136. The foregoing 
substantially disposes of the second exception, and no fur- 
ther attention need be given to it. 

The next exception is the third, which is to that part of the 
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report which finds that respondent “ persuaded said Saville 
into the belief that as such commissioner he had jurisdiction 
and authority to release said Simmerman on bail, and that 
it was his duty so to do, and induced said Saville to issue 
the writ of habeas corpus,” etc. The testimony of Saville 
was taken and accompanies the report. By this testimony 
it appears that the witness had a conversation with respond- 
ent prior to the issuance of the writ. He says: ‘The con- 
ditions were these plain, simple, naked statements, and that 
was this: I said, ‘If you can show me that the United 
States commissioner has the power, and it is his duty to 
release a person that has been first under the state court 
and his case has been appealed to the United States supreme 
court, if you can show me that the federal authorities have 
control of the prisoner instead of the state authorities, and 
that I have the right to release him under bail, and you 
will furnish me with good and sufficient bond, I'll do it.’” 
Again, in another part of the testimony, he says: “I never 
met Mr. Burr in my life until the night of the release of 
Mr. Simmerman on bail; that’s the first time I ever saw 
him. Then I spoke to him in regard totwo things. One 
was my right to do this aud my duty to do it, and the sec- 
ond was the sufficiency of the bail. Mr. Burr says that he 
is satisfied that I had the jurisdiction and it was my duty 
to do it, and I thought so too, and I am inclined to think 
so yet,” etc. Again, this question wasasked him: “How 
long was Mr. Burr there before the writ was issued, in 
Kearney?” 

A. He came up on the B. & M. train about eight 
o’clock, I think. I had a talk with him about an hour. 

Q. Did you talk about the jurisdiction of the commis- 
sioner ? 

A. Why certainly; that was the only thing; that and 
the sufficiency of the bond were the only two things I cared 


anything about. 
* * * * * * * * 
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Q. Now, what did Mr. Burr say in regard toa penalty? 

A. He said it was my duty to do this, to get the order 
of the writ of habeas corpus. The whole question to me 
was this fact: Whether the federal court has jurisdiction 
and right of custody of the prisoner. It’s what the whole 
question was on. 

Q. I was going to ask you to state what was said in 
regard to a penalty by Mr. Burr? 

A. Well, the thing was this: that he told me—I can’t 
tel] it in words as he told it—but he said it was my duty 
_ as United States commissioner to have custody in this case, 

Q. Mr. Burr told you that? 

A. Yes, that it was my duty. 

It is very apparent from the testimony of the witness 
that his knowledge of the law was somewhat limited. 
That he questioned his right to take the step suggested, 
and that he relied upon respondent for information as to his 
duty. It is also very clear, as this testimony is uncontra- 
dicted, that respondent not only told him that he had 
authority to issue the writ and admit Simmerman to bail, 
but that it was his duty to do so. 

In the further consideration of this exception we will 
consider with it the fourth, which reaches to the honesty 
of purpose and good faith of respondent in procuring the 
discharge of the prisoner in the manner in which it was 
done. It was conceded on the argument that no authority 
existed in Saville to issue the writ, and hence, clearly, it 
was not his duty toissue it. Indeed, such concession could 
not be avoided, for the law nowhere, by hint, intimation, 
or suggestion, would in any degree present to the mind of 
a reader, whether learned in the law or not,any such an idea. 
His duties are defiued by law, and no construction of the 
language could be given which would lead a legal mind, or 
any mind for that matter, to believe such power existed. 

It would be an insult to the intelligence of respondent, 
and to his sagacity as a lawyer, to say that he believed that 
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such power existed. His reputation at the bar would, of 
itself, repel such an idea. As well might one apply toa 
justice of the peace for such a process. In one sense the 
respondent (for whom the writer has always entertained the 
highest respect) was doubtless acting in good faith, and 
that was, he felt the great responsibility resting upon him 
of protecting the life of a fellow being whom he had 
been defending. Feeling this responsibility he did not 
stop to enquire as to methods. Not that he was then en- 
gaged in his defense, for he was not, but having suffered 
defeat, he sought to avert the doom which seemed to be 
impending over his client. But this condition of things 
could in no sense justify the measures adopted and the 
course pursued. So far as good faith in a legal and legiti- 
mate sense is concerned, as well might he have opened the 
jail door and told the condemned man to flee for his life. 
It is said by the learned attorney who has so ably con- 
ducted the defense of respondent that “ihis case involves 
a great principle of professional ethics,” referring to the 
duties and rights of an attorney in conducting the defense 
of a person charged with crime, and the brief before me 
shows careful and labored research upon this question. 
Statutes and opinions of distinguished men, extending back 
some three hundred years, are cited and quoted for the pur- 
pose of giving force to the provisions of the second clause 
of section 5 of chapter 7 of the Compiled Statutes of 1885. 
This clause, in connection with the first line of the section, 
is as follows: “Tt is the duty of an attorney and counselor 
* * * to counsel or maintain no other actions, pro- 
ceedings, defenses, than those which appear to him legal 
and just, except the defense of a person charged with a 
public offense.” It is insisted that this section makes the 
attorney sole judge as to the propriety of his methods, and 
that he is to answer to no one save to his own conscience 
as to the rectitude of his actions; and that to hold him 
otherwise responsible would be not only an injury to him, 
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but a greater one to the profession which he represents. 
We take the liberty to transcribe from respondent’s brief 
a cogent statement of the views of his counsel upon this 
point. He says: “I do not say that the lawyer using im- 
proper means for the defense or escape of his client shall 
not and ought not to be punished; he certainly will be 
punished. Instructed as no other man is in what is right 
and just, the lawyer who resorts to vicious methods will 
meet a retribution just as certain as the rising of the sun 
and the going down of the same. Within himself is a 
judgment seat, and before it he must stand to answer for 
his sin, and he can never escape the judgment; but when 
you call him before another court to answer for his mis- 
deed, without showing corrupt purpose and intentional 
wrong, you do a greater injury than letting this guilty 
man escape. You punish with infinitely greater severity 
the profession he has disgraced and the society he has out- 
raged.” 

The only difficulty with the views here presented and 
those presented by quotations from the declarations of 
learned men and the statute above quoted, is their want of 
applicability to the case at bar. Were these principles in- 
voked in behalf of one who had transcended the bounds of 
propriety and right in “the defense of a person charged 
with a public offense,” they would be applicable here, and 
would decide the case in favor of respondent without ques- 
tion. But what is meant by the words above quoted ? 
Simply that while defending such a case the lawyer must 
to a great extent be the judge of the manner in which he 
will make the desired defense. Would he be justified in 
extorting from a court or jury by force or intimidation 
the desired ruling or verdict? Certainly not. Would he 
be justified in rescuing his client by force and violence from 
the officer in whose custody he might find him? As clearly 
not. His conscience must be his guide as to the “ defense ” 
he will make. Beyond this it will not do to go. The 
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place and time to make a “defense” is in a court of jus- 
tice, provided by law for hearing and determining a cause, 
or some branch of it, and at the time appointed for such hear- 
ing. Could .t be contended for a moment that the pro- 
curing of a justice of the peace to issue a writ of habeas 
corpus for the release of a condemned and convicted felon 
would be a proceeding in the ‘defense of a person charged 
with a public offense,’ and there be no accountability to 
the courts of the lawyer who would thus procure the release 
of such acriminal? No higher justification can be found 
in the fact that another officer was found, with as little 
authority, who would issue the writ. The “defense” of a 
person charged with crime is one thing. ‘The procuring 
of an escape of a criminal already convicted is quite an- 
other. 

A question propounded on the hearing of this cause was 
as to the nature of this prosecution—whether against re- 
spondent for contempt of court, or whether against his 
standing at the bar of the courts of the state for the pur- 
pose of disbarring him, if his conduct was found to merit 
such a punishment? Clearly, the latter. No attachment 
has issued, nor has an order to show cause why one should 
not issue been made. Respondent has not been arrested, 
and he is in no sense within the jurisdiction of the court 
so far as the infliction of any fine or imprisonment is con- 
cerned. 

The next and last question presented is as to the juris- 
diction of the court to take cognizance of the professional 
conduct of one of its officers. Under the facts and circum- 
stances of this case it seems that that jurisdiction cannot be 
successfully questioned. While it is true that an attorney 
is accountable directly to the court whose dignity he has 
insulted or whose process he has resisted, yet we think it 
equally true if a deceit or other wrong is practiced by an 
attorney in his character as such, although not ina pro- 
ceeding or suit pending in the court, yet he may be removed 
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or suspended by any court of which he wasa member. This 
was the ruling in the matter of the removal of Peterson, 3 
Paige’s Ch. Rep., 510. In that case the chancellor, in de- 
livering the opinion of the court, says: “ Solicitors, attor- 
neys, and counselors are admitted to practice and are en- 
titled to special privileges under the laws of the state, for 
the purpose of enabling them to be useful to their fellow 
citizens in the ascertainment, prosecution, and defense of 
their legal and equitable rights; and if such officers abuse 
the trust which has been thus reposed in them, * * 

it is the duty of the courts in which they practice to remove 
them from their office, as well for the protection of the 
public as to preserve the character of an honorable and 
useful profession.” 

In The People v. Goodrich, 79 Ills., 148, it was held 
that the supreme court having power by express statute to 
grant a license to practice law, has an inherent right to see 
that the license is not abused or perverted to a use not 
contemplated by the grant. And in granting such license 
it is on the implied understanding that the party receiv- 
ing it shall in all things demean himself in a proper man- 
ner and abstain from such practices as will bring discredit 
upon himself and the courts. Other cases might be cited, 
but it it isnot deemed necessary todoso. To deny a court 
the right to call its attorneys to account for any professional 
act committed by them which is derogatory to their pro- 
fession and brings disgrace upon it, or upon the courts, 
would be to remove one of the strongest safeguards, erected 
by law and long established usages, to the profession of the 
law, to the courts, and to the people. 

From a careful consideration of the report of the com- 
mittee, the evidence, and the law, the court finds that the 
charges preferred are fully sustained. It is therefore or- 
dered by the court that the respondent L. C. Burr be re- 
moved from his office as an attorney of this court; the le- 
gal effect of which removal will be to deprive him of the 
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power to practice as an attorney in any other court of record 
of this state, but that at the end of two years from this 
date he may apply for reinstatement if he so desires. A 
copy of the order removing him must be sent by the clerk 
of this court to each of the judges of the district courts of 
this state. 


JUDGMENT ACCORDINGLY; 
MaxwELL, Cu. J., concurred. 


Coss, J., dissented. 


THomAS BALLARD, PLAINTIFF IN ERROR, V. THE STATE 
OF NEBRASKA, DEFENDANT IN ERROR. 


%. Trial: EXCLUDING EVIDENCE: ERROR WITHOUT PREJUDICE, 
Where an objection to a question is sustained and the testimony 
excluded, if the witness is afterwards recalled and fully exam- 
ined upon the matters presented by the former interrogatories 
the ruling of the court in sustaining the objection, even if erro- 
neous, Will not be sufficient cause for reversing a judgment un- 
less it should affirmatively appear that the prisoner was preju- 
diced thereby. 


2. Witnesses: EXPERTS. Hypothetical questions to experts must 
be framed so as to fairly reflect facts either admitted or proved 
by other witnesses and must not assume as proven that which 
has not been, nor should they be based upon conclusions of fact 
which can only be found by a jury. 


3. Criminal Law: TRIAL: WITNESSES FOR THE 8sTATE. In 
the trial of a criminal prosecution wherein a defendant is ar- 
raigned upon an indictment found by a grand jury, the state is 
not precluded from the examination of witnesses whose names 
are not endorsed upon the indictment. 


4. Evidence: STATEMENTS OF PRISONER. It is noterror to allow 
an officer who arrested a defendant to testify as to statements 
made by such defendant while in custody, if it be shown that 
such statements were made voluntarily and without any induce- 


39 


610 SUPREME COURT OF NEBRASKA, 


Ballard v. State. 


menis—of hope or fear—hbeing made or offered by such officer 
or other person. 


56. Instructions: CLERICAL MISTAKE OF CLERK IN CoPYInaG. A 
clerical mistake of the clerk of a trial court in copying an in- 
strrstion into the transcript will not be sufficient cause for re- 
versing a judgment if it affirmatively appears by the phraseology 
of the instruction what its original language was, and that such 
instruction, being upon an immaterial matter, could work no 
prejudice to the party on trial even if correctly copied. 


The charge of the court to a trial jury should be a clear 
and explicit statement of the law applicable to the facts in the 
case, 


7 Criminal Law: INSANITY AS A DEFENSE, Where in acrim- 
inal case the accused relies upon insanity as a defense, and there 
is testimony tending to prove such insanity, the burden of proof 
is on the prosecution to show sanity. Wright v. 74e People, 4 
Neb., 407. 


8. Instructions to Jury. If oneof the paragraphsin the charge 
of the court to the jury misstates the law upon a material point, 
such error will not be cured by another paragraph which states 
the law correctly, because the jury would be left in doubt as to 
which paragraph was correct. Wasson v. Palmer, 13 Neb., 376. 


9, ———. Instructions to a jury must be based upon the evidence 
adduced on the trial. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


O’Brien & O’ Brien and Charles P. Burkett (with whom 
were Scott & Scott), for plaintiff in error. 


William Leese, Attorney General, and Lee 8. Estelle, Dis- 
trict Attorney, for the State. 


REESE, J. 


Plaintiff was convicted of murder in the first degree 
and sentenced to be hanged. He alleges error in this 
court, and, under the provisions of the constitution of the 
state, the execution of the sentence is suspended by act of 
law until the case is reviewed by the supreme court. 
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Before entering upon the discussion of the questions 
presented by this record we deem it proper to say that the 
brief of counsel for plaintiff in error contains an unwar- 
ranted and unjust attack upon the learned and impartial 
judge who presided at the trial in the district court. We 
have examined the record carefully from the beginning to 
the end for some evidence of the bias and prejudice against 
the prisoner so often and persistently imputed to the trial 
judge, and can find no trace whatever of any proof of such 
feeling or action on his part. So far as the record discloses, 
it is absolutely wanting. Such statements and insinuations, 
unless founded upon the record, can be of no possible 
benefit to a cause, and no excuse can be found for their 
use. It often happens that in the hurry and excitement 
of a trial in which great interest is taken, and where little, 
if any, time can be taken for reflection and investigation 
by the judge, where decisions must be made upon a 
moment’s notice, erroneous rulings may be made by which 
the party on trial is prejudiced. Such has been the his- 
tory of courts ever since their establishment. The most 
profound judges have erred, but such errors are not im- 
puted to them as any evidence of a want of impartiality 
or of the existence of bias. It is true that there are 
occasional exceptions to the rule, but they are rare, and 
evidence of the fact can usually be found in the records 
made. While errors may be found in this case prejudicial 
to plaintiff in error, yet none of them suggest the exist- 
ence of anything upon the part of the trial judge but a 
desire to give to plaintiff in error a fair and impartial 
trial. Indeed, it affirmatively appears that all reasonable 
efforts were made in that direction, and the unusual inci- 
dent is shown to have occurred of the court adjourning 
at an early hour in order that the attorneys conducting the 
defense might take time to prepare proper questions to 
propound to a witness, a thing they were unable to do 
while the trial progressed. 
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The testimony adduced on the part of the state leaves 
no doubt of the fact of the killing by the accused. It 
was testified to clearly and unequivocally by a number of 
witnesses, and not denied or disputed by any witness on the 
part of the defense. The defense interposed was that of 
insanity. This insanity, it is claimed, was produced by the 
long continued use of intoxicating liquors, and a condi- 
tion of intoxication at the time of the killing. The form 
of insanity known as dipsomania was principally relied 
on. The testimony shows that plaintiff in error had, for 
a number of years, been addicted to the use of intoxi- 
cating liquors, which resulted occasionally in prolonged 
“sprees” of drunkenness. But these debauches were not 
of very frequent occurrence; many months sometimes in- 
tervening between them. During most of the time— 
nearly all—he was able to transact ordinary business, and 
just prior to the killing was employed as night clerk and 
“runner” for the St. James Hotel in the city of Omaha, 
a part of his duties being to be at the railroad depots on 
the arrival of trains and solicit customers for the hotel; 
and at times attending bar ina saloon maintained in the 
hotel with which he was connected. The deceased, Henry 
Verpoorten, was also employed in the same hotel, and the 
day before the commission of the homicide plaintiff in 
error was discharged and Verpoorten retained. On that 
day, which was Sunday, plaintiff in error showed indica- 
tions of being somewhat under the influence of liquor, as 
some of the witnesses thought, and late in the afternoon 
went into the saloon where Verpoorten was employed and 
shot him, Verpoorten dying instantly. As a new trial 
must be had, it is not deemed proper to discuss the testi- 
mony or express any opinion upon the facts not conceded. 

After the testimony for the state had been introduced a 
number of witnesses were examined who testified to their 
acquaintance with plaintiff in error, his habits of excessive 
drinking, intoxication, etc. Dr. Spaulding was called and 
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examined as to insanity resulting from drunkenness, and 
as to the form of insanity known as dipsomania. 

For the purpose of presenting one of the alleged errors 
relied on by plaintiff in error, and one which may arise 
upon a subsequent trial, I here quote from the record 
certain questions, objections, and the rulings of the court: 

“Q. Whena man has been irresistibly in the habit of 
drinking intoxicating liquors periodically, to excess, and 
has contracted an irresistible desire for its use—when un- 
der the influence of liquor—what, in your opinion, would 
be his condition as to being sane or insane? 

“‘Qbjected to as incompetent. Sustained. Defendant 
excepts, 

“© Q. When a man has been irresistibly in the habit of 
using intoxicating liquors for seventeen years more or less 
to excess, at intervals, say, from a week to six weeks 
apart, being drunk for two weeks and sober for a period 
between that and his next debauch, state whether such a 
man would be considered, during the time of his intoxica- 
tion, as free from the disease known as dipsomania? 

“ Objected to as immaterial. Sustained. Defendant 
excepts. 

“Q. When a man has used intoxicating liquors for a 
period of ten years to excess, during from five to seven 
days at a time, then an interval of from four weeks to 
three months intervening between that and the next time 
when he used intoxicating liquor to excess, and so con- 
tinued irresistibly to use it for from five to eight days, and 
so continued in that intermittent way to use liqnor, being 
sober at times and drunk at others for ten years, what is 
your opinion as to his being entirely free from any dis- 
ease known under the head of any of the general subdi- 
visions of insanity while laboring under the influence of 
intoxicating liquor at any one of these times? 

“‘Objected to as incompetent—sustained. Defendant 
excepts.” 
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The court here adjourned until the next day to allow 
counsel to “frame an hypothetical question,” which was 
done, and the witness examined thereon during the course 
of the trial. As the witness was fully examined during the 
subsequent stages of the trial, whatever error might have 
been committed by the ruling of the court in sustaining 
the objections was effectually cured, and there would be 
no ground for complaint. But was the ruling erroneous? 

The definition of dipsomania given by this witness, and 
which is no doubt correct, is as follows: ‘ Dipsomania 
is an irresistible impulse to indulge in intoxication, either 
alcohol or other drugs—opiums.” This mania or disease 
is classed as one of the minor forms of insanity. Apply- 
ing this definition to the first of the above interrogatories 
the question might be stated thus: 

‘“‘Tf a man has been suffering from dipsomania, and has 
contracted dipsomania, what in your opinion would be his 
condition as to being sane or insane?” The same observa- 
tions are applicable to the second question, except that it 
is more obnoxious to the objection than the first, as the ques- 
tion is asked directly whether such a person would be “ free 
from the disease known as dipsomania?” The third is 
substantially the same except that the time referred to is 
“ while ]aboring under the influence of intoxicating liquor.” 
There seemed to be an “irresistible” impulse operating on 
the mind of counsel to include the word “ irresistible” in 
all his forms of interrogatory, and this, too, without any 
proof of the irresistible desire for intoxicating liquors on 
the part of plaintiff in error. It is true the testimony 
shows repeated intoxications for a number of years, but 
there is nothing which negatives the idea of these “ sprees,” 
as they are termed by the witnesses, being entirely volun- 
tary. In fact, the power to refrain from the use of intox- 
icants for aconsiderable time is clearly shown. He became 
intoxicated as hundreds of other men with depraved appe- 
tites and passions do, but, so far as the testimony goes, it 
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was his pleasure todo so. The ruling of the court was 
clearly correct. 

Objection was made to the examination of certain wit- 
nesses produced by the state, for the reason that their names 
were not endorsed on the back of the indictment. The ob- 
jection was properly overruled. We know of no provis- 
ion of the statute which was violated thereby. 

Thomas Perionett, the officer who arrested plaintiff in 
error soon after the homicide, was a witness on the part of 
the. state. He testified ‘to certain statements made by 
plaintiff in error to himself and others aftér the arrest. 
This testimony was objected to as incompetent. We are 
not informed anywhere in the printed argument of counsel 
for plaintiff in error as to the specifie ground for this ob- 
jection, but suppose it is based upon the fact that the wit- 
ness was an officer having the prisoner in eustody at the 
time the statements were made. In such case it is well 
settled that the statements or confessions of a prisoner to 
one in whose custody he may be, must be shown to be vol- 
untary and without inducements held out by the officer, 
either of fear or hope, before they can be admitted in evi- 
dence. But in this case these conditions were fully shown. 
The officer testified not only that he had not offered any 
inducements, but that he cautioned the prisoner not to talk 
to him, and advised him not to talk about the matter to 
any one. The testimony was admissible. 

It is alleged that the court erred in giving certain in- 
structions to the jury, which we will next notice. 

The first instruction complained of is the seventh of 
those given by the court upon its own motion. It is as 
follows: 

“Murder in the first degree is defined by our statute, 
which J have given you in my second instruction, and the 
definition there given by our law-making power is so plain 
and concise that I feel confusion in attempting a further 
definition than a short repetition. 
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“Should you find that Henry M. Verpoorten was alive 
in Douglas county on the fifteenth day of March, 1885; 
that said Verpoorten is now dead; that he died from an 
injury from the hands of some one other than himself; 
that he came to his death by a wound in the left side in- 
flicted by a bullet discharged from a pistol; that the de- 
fendant discharged the pistol; that the defendant dis- 
charged the pistol and inflicted the wound of which said 
Verpoorten died—if you are satisfied of the truth of all 
the above stated facts beyond a reasonable doubt, then it 
becomes your duty from the evidence to hunt fora motive 
and design on the part of the defendant, and if you find 
from the evidence, beyond a reasonable doubt, that the de- 
fendant purposely, and with deliberation and premedita- 
tion, and with malice deliberate and premeditated, did the 
killing, then you should find defendant guilty of murder 
in the first degree.” 

The first criticism which is made upon this instruction 
is as to the use of the word “feel,”’ near the close of the 
first paragraph. It is said, and no doubt truthfully, that 
the instruction as originally written and read to the jury 
contained the word “fear” instead of “feel,” but that by 
the mistake or carelessness, or otherwise, of some copyist 
since the trial the word has beeu changed from “fear” to 
“feel.” That the learned judge told the jury that the 
crime of murder in the first degree was so plainly defined 
in the statute that he feared confusion should he attempt a 
more particular definition. An inspection of the language 
for a moment would impress one that such is the case. 
Clerks of courts should exercise particular care to see that 
the records of trials, including instructions, are correctly 
copied when making transcripts. It is of vital importance 
that such mistakes should not occur. While this mistake 
might not and would not work a reversal of the judgment, 
yet no latitude in such matters should be allowed by clerks. 
It is their duty to see that no mistakes are made. 
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The objection to the last paragraph of the instruction is 
to that clause which informs the jury that if they find that 
plaintiff in error killed Verpoorten in the manner de- 
scribed, it then became their duty “from the evidence to 
hunt for a motive and design on the part of the defend- 
ant,” etc. It must be conceded that this part of the in- 
struction is not so clear in its meaning as might be desired. 
From what immediately follows it was evidently the in- 
tention of the court to instruct the jury that if they found 
that plaintiff in error killed the deceased in the manner 
stated, then they should inquire whether such killing was 
done “purposely and of deliberate and premeditated mal- 
ice,” as required by section 3 of the criminal code. “The 
charge of the court should be a clear and explicit statement 
of the law applicable to the facts in the case.” Milton v. 
The State, 6 Neb., 136. The instruction before us can 
not be said to comply with these requirements. It might 
be said that the instruction would not be prejudicial, as it 
might be construed to favor plaintiff in error by requiring 
them to find a motive when none was shown to exist and 
mone necessary to have been proven. 

The next instruction which it is deemed necessary to 
notice is the thirteenth. It is as follows: ‘“* You are in- 
structed that if you are satisfied from the evidence that the 
defendant was, at the time of the killing, insane, aside from 
being under the influence of liquor, then you should acquit 
the defendant of all three of the grades of criminal homi- 
cide and turn him loose, If he was at the time insane he 
cannot be convicted of any offense whatever.” 

It is argued with considerable degree of earnestness that 
the phrase “and turn him loose,” as found in the instruc- 
tion, while not so intended, was a reminder to the jury 
that if plaintiff in error was acquitted by them he would 
be turned loose upon society, and be thus permitted to kill 
others as he had the deceased. And not only so, but that 
the jury by returning such a verdict would be held, to 
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some extent, responsible for the offenses which he might 
commit or the injury which he might do. It is true, as 
argued by counsel at the bar, that it is not the province 
of a trial jury to turn any person loose; that they simply 
pass upon the guilt or innocence of the person on trial, and 
that it is not the duty of the courts and their officers to 
decide whether or not a prisoner shall be discharged. Yet 
it is also true that a verdict of not guilty would necessarily 
result in the discharge of a prisoner, so far as. that charge 
agaixst him would be concerned, and the suggestion con- 
tained in the instruction would be nothing more or less 
than what every intelligent juror would know would be 
the result of a verdict of not guilty. It would, perhaps, 
be difficult to say, as matter of law, that the instruction 
for that reason is erroneous, yet it would also be difficult 
to say whether or not the objectionable language would or 
did result in any prejudice to the prisoner on trial. It 
perhaps might tend to do so, and if s@ it would be objec- 
tionable. 

But it seems to us that counsel have entirely omitted the 
vital objection to this instruction, and this being a case in- 
volving the life of plaintiff in error, and the instruction 
being excepted to, it is the duty of the court to protect him. 
The jury are told by it that if they are “satisfied from the 
evidence that the defendant was at the time of the killing 
insane, aside from being under the influence of liquor,” 
they should acquit him. In Wright v. The People, 4 Neb., 
407, Chief Justice Lake, in discussing the rule of law in 
cases involving the insanity of a person charged with crime, 
lays down the rule as follows: ‘‘We hold the true rule to 
be that whenever there is testimony tending to rebut the 
legal presumption of sanity, the jury should be instructed, 
substantially, that unless they are satisfied beyond a reason- 
able doubt that the act complained of was not produced by 
mental disease, the accused should be acquitted on the 
ground of insanity.” This is now the well-established law 
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of this as well as many other states, and was so given to 
the jury in this case by the trial court in the twelfth in- 
struction; but by an oversight, or through inadvertence, 
perhaps, this instruction was allowed to go to the jury 
without observing the import of the language which it con- 
tained. There was some evidence—however slight is im- 
material—tending to prove the insanity of plaintiff in 
error. This evidence changed the burden of proof onto 
the state, and it was not for the jury to be “satisfied from 
the evidence that the defendant was at the time of the kill- 
ing insane,” before they could acquit, but it was for them 
to be satisfied of his sanity beyond a reasonable doubt be- 
fore they could find him guilty. The instruction, in this 
respect, was erroneous, and the giving of another correct 
instruction could not cure it. Wasson v. Palmer, 13 Neb., 
376. 

Instruction numbered sixteen and a half is complained 
of as not being based on or called for by the evidence in 
the case. As another trial must be had, we need not here 
copy the instruction nor discuss the evidence, as the testi- 
mony in the subsequent trial will probably differ somewhat 
from the testimony in this record. It is well settled that 
the instructions must be based on the evidence. Meredith 
v. Kennard, 1 Neb., 819. Nethardt v. Kilmer, 12 Id., 38. 
City of Orete v. Childs, 11 Id., 257. 

On account of the errors above noted the judgment of 
the district court is reversed, and a new trial ordered. The 
cause is remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED, 


THE other judges concur, 
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Hitte v. R. V. R. R. Co. 


T. J. Hirre, ADMR., PLAINTIFF IN ERROR, V. THE 
REPUBLICAN VALLEY RatLRoaD CoMPANY, DE- 
FENDANT IN ERROR. 


Railroads: NEGLIGENCE DURING CONSTRUCTION. A railroad 
company which has entered into an agreement with a contrac- 
tor to build @ portion of its railroad, and whose locomotives, 
cars, etc., used in such construction, are run exclusively under 
the direction and control of the contractor, will not be liable 
for damages occasioned prior to the completion of the road, by 
reason of the negligence of the persons running such locomo- 
tives and cars. 


Error to the district court for Nemaha county. Tried 
below before Davrpsoy, J. 


Thomas B. Stevenson and Edwin J. Murfin, for plain- 
tiff in error. 


LT. M. Marquett and J. W. Deweese, for defendant in 


error. 
Coss, J. 


This action was brought in the district court of Nemaha 
county by the plaintiff in error against the defendant in 
error for damages alleged to have accrued to the plaintiff 
in error, as administrator, for the negligence of the servants 
and employes of the defendant railroad company, by means 
of which the intestate of plaintiff was run over and killed 
by the cars of defendant. 

There was a trial to a jury, which, by direction of the 
court, found a verdict for the defendant. 

There is but one question presented by the record in this 
case to which it is deemed necessary to direct our attention, 
and that is, whether, under the law and the facts as shown 
by the evidence preserved in the bill of exceptions, the de- 
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fendant was responsible for the manner of running and 
operating the train at the time and place of the accident. 

It appears from the testimony of plaintiff’s witnesses 
that the railroad was being built; that the plaintiff’s in- 
testate was run over and killed, or, rather, in the language 
of the witness C. C. Donald, ‘‘ while they were laying the 
iron or surfacing.” This witness, as well as others, speaks 
of the train by which Hitte was killed as a construction 
train. I assume it, then, to have been clearly proved by 
plaintiff’s own witnesses that the road was being con- 
structed, and had not been finished or opened for business 
or traffic at the time of the injury. 

From the evidence of the defendant it appears that part 
of its road lying between Nemaha City and Tecumseh was 
built by John Fitzgerald, under contract with the defendant 
company ; that the said road was unfinished and being con- 
structed at the time of the said injury; that the engine and 
cars by which said injury was inflicted were in the care and 
custody, and were being run, operated, and managed by 
the servants and hired men of the said John Fitzgerald, 
and not of the defendant. The following clauses of the 
contract between defendant and the said John Fitzgerald 
are deemed material, as showing the contractual relations 
between said company and said contractor in reference to 
the responsible use of the engine and cars, through which 
the injury in question occurred. 

“This indenture and agreement, made this first day of 
October, 1880, by and between the Republican Valley 
Railroad Company, party of the first part, and John Fitz- 
gerald, party of the second part, witnesseth: That the party 
of the second part, in consideration of the covenants, prom- 
ises, and agreements of and in behalf of the party of the 
first part, will, and hereby does agree, covenant, and prom- 
ise, to and with said party of the first part, to construct, 
that is to grade, bridge, and lay track over that part of the 
Republican Valley railroad as now located, from a point 
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on the Nebraska railway at or near Nemaha, in Nemaha © 
county, Nebraska, to a point in the north-west quarter of 
section 28, 15 N., R. 14, and provided said party shall de- 
sire it, from the latter point ona line hereafter to be decided 
upon toa point on the Atchison and Nebraska railway at or 
near Tecumseh, a distance of 33 miles. * * * Allwork 
must be done in strict accordance with the specifications 
hereto attached, which specifications are a part of this con- 
tract, and nnder the directions and to the satisfaction of the 
engineer in charge of said railroad to be constructed, whose 
orders in all matters relating to this contract the second 
party agrees implicitly toobey. * * * ‘The party 
of the first part ayrees to furnish the necessary cars, * 
*  =* The party of the first part agrees to attend to the 
usual and common repairs of engine and cars necessary 
during their usage by the party of the second part, but 
party of the second part will be held responsible for any 
damages or breakage done to said trains through neglect 
or disobedience of established rules by itself, agents, or 
employes, or through defects in road while constructing the 
same.” * * * 

The greater part of the brief of plaintiff in error is de- 
voted to a discussion of alleged errors on the part of the 
court in refusing to instruct the jury upon the question 
of negligence, in its several aspects and bearings, as appli- 
cable to the defendant, and of contributory negligence as 
applicable to the plaintiff’s decedent. I do not feel called 
upon to express any opinion as to whether there was any 
evidence of negligence in the running and management of 
the construction train which caused the injury, as the case 
turns upon the question of the responsibility of the de- 
fendant for the running and management of said train at 
the time of the injury. 

The case of Hughes v. Railway Co., 89 O. S., 461, cited 
from XV. A. & E. R. R. Cases, 100, was brought by 
Hughes against the railway company, “for that in con- 
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structing its railroad through her lands, the defendant had 
wrongfully piled large quantities of waste dirt upon her 
arable lands not embraced within the right of way, to her 
damage,” ete. An issue of fact having been joined, a jury 
was impaneled and the plaintiff offered testimony. After 
the plaintiff closed her testimony, the court, on motion of 
defendant, directed the jury to return a verdict for defend- 
ant, which was done accordingly. The judgment on this 
verdict was affirmed in the supreme court. 

It appears from the report of the case that the work of 
building this road was done by contractors under a con- 
tract with the railroad company containing provisions sub- 
stantially the same as those herein quoted from the contract 
between the defendant company and the contractor Fitz- 
gerald. In the opinion the court say: “The work of con- 
structing a railroad is not corporate work unless it be done 
by acorporation through its agents and servants, and a 
person may contract with a railroad company to construct 
its road without becoming its agent or servant. 

“This proposition, therefore, resolves itself into a single 
question: May a railroad corporation, having power to 
coptract as fully as a natural person in relation to its cor- 
porate business, enter into a contract with another person 
for the construction of its road, without retaining control 
over the mode and manner of doing the work? We can 
see no reason todoubtit. Of course any condition imposed 
upon the right to construct its road must be performed, and 
the company cannot shift its responsibility for the perform- 
ance. But this is no new principle, nor one applicable to 
railroad corporations alone. Where a right is possessed 
by a natural person and a duty is attached to the exercise 
of the right, such duty must be performed. Such natural 
person cannot relieve himself from liability through the 
intervention of an independent contractor. On the other 
hand, where the law exempts a natural person, as employe, 
from liability for the wrongful act of his contractor, it will 
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also, under like circumstances, exempt a corporation, as 
employe, from liability for the wrongful act of its con- 
tractor.” To the same purport are the cases of Hunt v, 
Pennsylvania Railroad Co., 51 Penn. St., 475, and Me- 
Cafferty v. The Spuyten Duyvil R. R. Co., 61 N. Y., 178, 
cases cited by counsel for defendant. 

In the case at bar Fitzgerald was clearly an independent 
contractor. He had the use of the engine and cars of the 
defendant as a part of the consideration for the work per- 
formed by him, and if the engineer and fireman of the 
train which did ‘the damage were borne upon the pay rolls 
of the defendant while working on the contract, as claimed 
by counsel for plaintiff, which does not fully appear from 
the evidence, doubtless their compensation was fully ac- 
counted for by the contractor tothe company. I conclude, 
therefore, that the train, consisting of an engine, tender, 
and one or two flat cars, which struck and killed plaintiff’s 
decedent, was not being run by nor under the control or 
management of the defendant company, and that the de- 
fendant is not bound to respond to any damage, if any, - 
suffered through or by reason of the negligence of the 
engineer, conductor, or other persons in charge of the said 
train, 

The plaintiff contends that the court erred in admitting 
the contract between defendant and Fitzgerald to be read 
in evidence, first, because said contract was not proven, 
and secondly, because it was immaterial, irrelevant, and in- 
competent. As to the first ground of objection it will be 
seen by reference to the bill of exceptions that the execu- 
tion of the contract by Fitzgerald on his part was fully 
proven by the testimony of the witness Deweese, and the 
defendant having acted under the contract and claimed the 
benefit of its provisions would be estopped to deny any of 
its obligations, and even as against a stranger, I think, it 
may introduce the contract as the best evidence of the 
terms and relations which at the time of the occurrence 
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upon which the action was based existed between defend- 
ant and the contractor. As to the second ground, we have 
seen that the contract or contractual relation between the 
defendant and the contractor was not only material and 
relevant, but that, even admitting for the sake of the argu- 
ment that plaintiff’s decedent was killed through the neg- 
ligent management of the train in question, in our opinion 
the question of the liability of the defendant therefor 
would turn upon the fact of said work being done by the 
defendant through its servants and employes, or by an in- 
dependent contractor. The contract upon which the road 
was built and paid for then was neither immaterial nor ir- 
relevant. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHN ScHRIBAR ET AL., APPELLANTS, v. J. T. Parr 
ET AL., APPELLEES. 


Judgment Lien: cLOUDONTITLE. A occupying land as a home- 
stead gave a bond to convey it to Band wife, and afterwards 
executed a deed thereof to B. In an action by B and wife to 
clear their title of the cloud claimed by reason of a judgment 
obtained against A prior to the conveyance by him, and a sher- 
iff’s deed made in pursuance of asale under such judgment, 
and to quiet the title in themselves, Held, 1. The judgment 
and proceedings thereunder were no lien or claim upon the 
land. 2. B by simply paying attorneys for resisting the con- 
firmation of the sale is not estopped from asserting title to the 
land. 3. B holds the land in trust for himself and wife. 


AppEaL from the district court of Fillmore county. 
Heard below before Morris, J. 
40 
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J. W. Eller, for appellants. 
J. Jensen and Ryan Brothers, for appellees, 
Coss, J. 


This action was brought in the district court of Fill- 
more county by John Schribar and Catherine Schribar, his 
wife, against J. T. Platt & Co. and other defendants. The 
action is in the nature of an action quia timet; and its ob- 
ject that a certain sheriff’s deed of the real property de- 
scribed in the petition made to J. T. Platt & Co. upon a 
sale on execution in their favor and against one George W. 
Mesarvey, as well as certain judgments in favor of the 
other defendants and against the said George W. Mesar- 
vey, might be declared to have conveyed no title and to be 
no lien upon the said land. 

It does not appear from the record that either of the 
defendants other than J. T. Platt & Co. ever appeared or 
answered in the case or were ever served with process, so 
they need not be further noticed. The ground of plain- 
tiff’s cause of action against J. T. Platt & Co. is, that the 
land was an United States homestead, as well as an exempt 
homestead under the homestead law of this state, in the 
hands of said Geqrge W. Mesarvey, who was the head of 
a family and residing on and cultivating said tract of land, 
which was less in quantity than one hundred and sixty 
acres, and of less value than two thousand dollars at the 
time of the sale of the same by the said George W. 
Mesarvey to the plaintiffs and the entering upon and tak- 
ing possession of said land by the plaintiffs. Also that 
the indebtedness upon the judgment in favor of the said 
J. T. Platt & Co. and against the said George W. Mesar- 
vey, and upon which the said land was sold, was contracted 
‘before the issuance of the patent for said land by the 
United States. There are other points made by the plain- 
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tiffs in their petition against the proceedings of the said J. 
T. Platt & Co. whereby they obtained the deed to the said 
land, to-wit, a misdescription of the judgment and of the 
transcripting thereof; and that the first execution issued 
by the said J. T. Platt & Co. against the said Mesarvey, 
together with the levy thereof and the appraisement of the 
said land and the marshaling of liens thereon, were, by the 
sheriff, under the orders and directions of the said J. T. 
Platt & Co., abandoned and set aside, another execution 
issued, and other proceedings had thereunder, including the 
sale of said land and its purchase by the said J. T. Platt 
& Co. 

The plaintiffs in and by their said petition set up and 
claimed title to the said land by virtue of a title bond 
therefor executed by George W. Mesarvey and Elizabeth 
Mesarvey, his wife; also by virtue of a warranty deed ex- 
ecuted by the same parties in pursuance with said bond. 
The said J. T. Platt & Co., defendants, in and by their 
answer denied that the deed made by said Mesarvey 
and wife on the 12th day of June, 1882, was made in 
pursuance with the agreement contained in said bond, 
but that it was made and executed under another agree- 
ment, and that the consideration therefor was never paid 
by the said Jolin Schribar or any one for him, and that no , 
delivery of said deed was had at the time, but that said 
Schribar, failing to pay the purchase money, another con- 
tract was entered into between him and the said George 
W. Mesarvey on the ... day of June, 1882, stipulating 
that said Mesarvey should make a deed to Schribar upon 
the payment of a certain sum of money in said contract 
specified, and that said Schribar never complied with any 
of the stipulations in said agreement contained, and said 
defendants alleged that the judgment confirming the sale 
of said real estate under the execution is, and was at the time 
of filing plaintiff’s petition, in full force, and not reversed, 
and that no proceedings whatever had been had to appeal 
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from said judgment of confirmation or to reverse the 
same. 

The defendants also denied that the debt on which the 
said judgment was obtained against said Mesarvey was 
contracted prior to the issuing of the patent for said land 
by the United States, and allege that it was contracted 
subsequent to the 20th day of February, 1877, and be- 
came a lien on said real estate when the execution issued 
on said judgment and was levied thereon. 

Defendants also alleged that the deed in plaintiff’s 
petition described was not delivered to said Schribar until 
long after the confirmation of the sale of said premises 
under the said execution. 

The cause was tried to the court, which found generally 
for the defendants, also specially as follows: “And that. 
the issue raised as to the sheriff’s deed made and executed 
to J. T. Platt and company by the sheriff of Fillmore 
county, pursuant to the order of this court, for the real 
estate in question in this suit, were all and singular settled 
and determined in the proceedings had under the sale 
therein and the confirmation thereof, and that said deed to 
J.T. Platt and company is in all respects a good and valid 
deed; and the court further finds that no delivery for the 
purpose of conveying title of the deed made the 12th day 
of June, 1882, by George W. Mesarvey and wife to John 
Schriber was ever had, and that it is, in fact, inoperative 
and void and can convey no title to the land described 
therein.” With decree canceling the deed from Mesarvey 
and wife to Schribar, enjoining plaintiffs from setting up 
any claim to said land, ete. 

There seems to have been no evidence in the case as to. 
when the patent for the land was issued by the United 
States. So the question of United States homestead, 
though asserted by the plaintiffs in the petition, was denied 
by the defendants in the answer, and not being proved 
on the trial it drops out of the case. The allegation that 
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the eighty acre tract of land involved was the exempt 
homestead of George W. Mesarvey and wife, under the 
laws of the state then in force at the time of the making 
and delivery of the title bond by them to the plaintiffs, is 
alleged in the petition and not denied, though sufficiently 
proven at the trial. 

There was no issue made in the pleadings as to the con- 
firmation of the sale of the land on defendant’s execution. 
The fact of such confirmation is alleged in the petition, 
and admitted as alleged by defendants in their answer, 
with the additional allegation as hereinbefore stated. There 
was then no propriety in admitting as evidence on the trial 
the motions to set aside and to confirm the said sale, nor 
of the affidavits to sustain, or in resistance of either of 
such motions, and no finding or judgment could be based 
thereon. But these papers were admitted not only to 
prove the so-called judgment of confirmation, but to lay 
the foundation for proof that one of the plaintiffs paid 
counsel for resisting such confirmation, and thus proving 
an estoppel where none had been pleaded. 

The land in question was sold on execution, what was 
formerly called a fi fa. Without a statute requiring it no 
confirmation of such sale was necessary or known. We 
have a statute requiring a confirmation in such cases, and 
such statute should be strictly yet fairly construed. Let 
us examine the language of the statute and see what con- 
struction it will bear. The following is its language, code, 
§ 498: “If the court, upon the return of any writ of 
execution or order of sale, for the satisfaction of which 
any lands and tenements have been sold, shall, after hav- 
ing carefully examined the proceedings of the officer, be 
satisfied that the sale has in all respects been made in con- 
formity to the provisions of this title, the court shall 
direct the clerk to make an entry on the journal that the 
court is satisfied with the legality of such sale, and an 
order that the officer make the purchaser a deed of such 
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lands and tenements ; and the officer on making such sale, 
may retain the purchase money in his hands until the court 
shall have examined his proceedings as aforesaid, when he 
shall pay the same to the person entitled thereto, agreeable 
to the order of the court.” 

The learned district court seemed to be of the opinion, 
and so found, that the question of the title to said real 
estate was involved in, decided, and settled by the proceed- 
ings for the confirmation of the said execution sale. In 
that I think the court erred; and that the only thing set- 
tled or adjudicated in the proceedings and order of con- 
firmation, so-called, was as to the proceedings of the sheriff 
and those acting under and with him in the levy, appraise- 
ment, advertising, making, and returning of said sale. 
Counsel for appellees in their brief contend and cite numer- 
ous authorities to the point, that as there was evidence 
tending to prove that one of the plaintiffs paid attorneys 
for resisting the confirmation of said sale, that the title to 
said tract of land is res adjudicata as to the plaintiffs. 
The general purport and result of the doctrine of the cases 
cited is to the effect that a person, though not a party to a 
suit or proceeding at law, who avails himself of the pro- 
visions of law and places himself in a condition to appeal 
from the decision in case it should be adverse to his inter- 
est, by notifying his intention, having the testimony re- 
duced to writing at his expense, and the like, will be 
regarded in a sense as a party to the record, and may be 
concluded by it. See Cecil v. Cecil,,19 Maryland, 72. 
In the syllabus to this case the rule is stated thus: 
“ Parties, in the larger sense, are all persons having a right 
to control the proceedings to make defense, to adduce and 
cross-examine witnesses, and to appeal from the decision 
if an appeal lies; only those, therefore, who have enjoyed 
these privileges collectively should be concluded by a de- 
cision, judgment, or decree.” It is scarcely necessary to 
say the evidence connecting the plaintiffs or either of them 
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with the proceedings for the confirmation of the sale of 
the premises involved in the case at bar fall far short of 
the rule as above stated. 

Upon the other branch of the case it must be conceded 
that on the 17th day of March, 1882, the date of the title 
bond from George W. Mesarvey: and wife to the plaintiffs, 
as well as on the 19th day of the same month, when said 
title bond was recorded in the office of the county clerk of 
the proper county, the land in question was the homestead 
of George W. Mesarvey and wife, and absolutely unscathed 
or affected by the claim or any lien of the defendants. In 
this condition of things the plaintiffs make the contract of 
purchase, as evidenced by the title bond, pay one-third of 
the purchase money, and give a negotiable promissory note 
for the balance. If this note was received by the Mesar- 
veys as payment, and negotiated or pledged by them, then 
so far as the land transaction is concerned it was payment; 
and it does not lie in the mouth of any general creditor of 
Mesarvey’s of that date to call it in question. 

It further appears from the pleadings and evidence that 
on the 12th day of June, 1882, the said George W. Mesar- 
vey and wife executed a deed of the said tract of land to 
the plaintiff John Schribar. There is some conflict, or 
rather confusion in the evidence as to the time when and 
purpose for which this deed was delivered. But it is ob- 
vious that the deed was executed, to be delivered in pursu- 
ance of the title bond; and I think that the evidence shows 
that it was delivered in pursuance of that general purpose. 
But who can question the purpose for which the deed was 
delivered. This, as well as other courts, has repeatedly 
held that an exempt homestead cannot be the subject of a 
fraudulent conveyance. So that if it be granted, as it must 
be, that the Mesarveys executed and delivered the title 
bond to the Schribars, and put them in the possession of 
their exempt homestead while it remained their exempt 
homestead, then it must also be admitted that no amount 
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of blundering, or fraud either, for that matter, between 
Schribar and Mesarvey can be made available to the cred- 
itors of the latter. 

It is scarcely necessary to refer to the fact that the deed 
is made to John Schribar alone, while the title bond runs 
to John and Catherine Schribar; and Catherine Schribar 
is also a plaintiff and appellant in the case. As between 
them the title is doubtless held by John in part, in trust 
for Catherine Schribar. * 

The findings and judgment of the district court are re- 
versed; and a decree will be entered in this court for the 
plaintiffs and against the defendants J. T. Platt & Co., in 
accordance with the prayer of the petition. 


DECREE ACCORDINGLY, 


THE other judges concur. 


E, S. TowLE, PLAINTIFF IN ERROR, V. T. CO. SHELLY, 
DEFENDANT IN ERROR. 


Taxes: SALE: FORECLOSURE OF LIEN. K. and G. were the owners 
of a certain city lot with a brick building thereon, except that 
two front feet of said lot extending the whole length thereof 
were owned in severalty by 8S. No taxes were paid on said lots 
it went to sale for delinquenttaxes. Not being sold for want of 
other bidders, it was bid in by the county commissioners, who 
assigned the certificate of saletoS. K.and G. became bankrupt; 
at a public sale of their estate said lot was bought by T. Ina 
proceeding in equity in the nature of a proceeding in rem. by 8. 
to foreclose the lien for twenty-three twenty-fifths of said taxes 
upon the south twenty-three feet of said lot, T. answering and 
defending, Held, That S. wasentitled toa judgment of foreclos- 
ure, and to ten per cent on the amount found, as an attorney’s 
fees. 


Error to the district court for Richardson county. Tried 
below before GasLin, J., sitting in that county. 
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Isham Reavis, for plaintiff in error. 
Amos E. Gantt, for defendant in error. 
Coss, J. 


This action was brought in the district court of Rich- 
ardson county for the purpose of foreclosing a tax lien on 
a certain lot in Falls City. 

It is alleged in the petition that this lot was sold by the 
county treasurer of said county on the 7th day of Novem- 
ber, 1877, for the taxes of the year 1876 and previous 
years, to Richardson county; that the said county after- 
wards sold and assigned to one B. M. Fox the certificate 
issued to said county evidencing such sale and purchase ; 
that before the time allowed by law for the redemption of 
said lot from the said tax sale, the legal notice was given, 
and upon the expiration of such time of redemption, a tax 
deed of said lot was duly executed upon said certificate by 
the county treasurer of said county to the said B. M. Fox, 
and delivered to him, but that said deed failed to convey 
title to said lot for the reason that “there was levied by 
the county commissioners of said Richardson county against 
said property, as taxes for the year 1876, and which formed 
a part of the taxes paid on said tax sale for which said pre- 
tended deed was issued, a county insane tax, amounting to 
seventy-five cents in the aggregate, which said county in- 
sane tax was wholly unauthorized by law;” that the said 
lot was thereafter, ou three several occasions, sold for de- 
linquent taxes due thereon, by the county treasurer to the 
said B. M. Fox, for the several sums of money in said pe- 
tition set out and specified, and certificates of sale there- 
for duly executed and delivered by the county treasurer 
of said county to the said B. M. Fox; that afterwards the 
whole of the said certificates, including the one upon which 
the tax deed was issued, were by the said B. M. Fox sold, 
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and for a valuable consideration duly assigned to the plain- 
tiff. Also, that for the taxes of the year 1880 the said lot 
was by said county treasurer duly sold to Florence L. 
Vaughan, and a certificate therefor duly executed and de- 
livered to her; which said certificate was, for a valuable 
consideration, afterwards by the said Florence L. Vaughan 
duly sold, assigned, and delivered to the plaintiff. 

Jt was claimed in and by said petition that the propor- 
tion of the several sums paid for said lot at said several 
tax sales, which was properly applicable to and due upon 
ihe south twenty-three feet of said lot, the same being 
twenty-three-twenty-fifth parts of said several sums, to- 
gether with interest thereon, remains unpaid and due to 
him, with a prayer that an account might be taken thereof, 
that the title of the said tax deed might be adjudged to 
have failed, and the amount found due upon such account- 
ing, together with costs and attorney’s fees under the stat- 
ute, be decreed to be a lien upon said south twenty-three 
feet of said lot, ete. 

There was an answer by the defendant E. §. Towle, in 
which he alleges that he “was the sole owner of the south 
twenty-three feet of said lot, and has been such sole owner 
since the 8th day of April, 1882; that he purchased said 
property, together with the two-story brick building sit- 
uate thereon, at a public sale had by the assignee in bank- 
ruptey of the bankrupt estate of Keim & Grable, the 
former owners thereof; that previous to the purchase afore- 
said said lot 7, in block 71, in the city aforesaid, was 
partly owned by the plaintiff and the said Keim & Grable, 
and, with the exception of the year 1879, was assessed en- 
tirely to said Kiem & Grable for the purpose of taxation; 
that for the year 1879 the south twenty feet of said lot, 
which was owned entirely by the bankrupt estate of Keim 
& Grable, was assessed for taxes to the real owners, and 
was afterwards sold for taxes to the amount of $36.34, 
as charged in plaintiff’s petition, and which this defendant 


JANUARY TERM, 1886. 635 


Towle v. Shelly. 


admits is a charge on said land, less illegal taxes, and 
which defendant is ready and willing to pay, with reason- 
able interest, as the court may direct.” 

The said defendant in and by his said answer alleged 
that as to all the other sales and purchases of said lot for 
taxes as set forth in said plaintiff’s petition “they are 
illegal and void and constitute no claims or liens upon said 
property, for the reason that said plaintiff was in every 
instance, except as above related, charged with the duty of 
paying a part of the taxes assessed on said lot,” ete. 

The plaintiff demurred to the said answer of defendant 
Towle by general demurrer, which said demurrer was sus- 
tained by the court, and the said defendant electing to 
stand upon his said answer, and failing to present other 
plea or answer to the said petition, the court found thereon 
for the plaintiff; that the said deed was null and void and 
that the same be set aside; that there is due the plaintiff, 
after all illegal taxes have been deducted on said tax cer- 
tificates, the sum of $626.12. The court also found that 
there was due the plaintiff as attorney’s fees the sum of 
$62.61; that the said sums be and constitute a first lien 
on the said south twenty-three feet of said lot, ete. 

The said defendant brings the cause to this court on 
error. The only question presented by this record, although 
the same is presented in several ways, is whether the facts 
alleged in the answer of the defendant, to-wit, that he, the 
said defendant, “was the sole owner of the south twenty- 
three feet of said lot, and has been such sole owner since 
the 8th day of April, 1882; that he purchased said prop- 
erty together with the two-story brick building situate 
thereon at a public sale had by the assignee in bankruptcy 
of the bankrupt estate of Keim & Grable, the former own- 
ers thereof; that previous to the purchase aforesaid said 
lot * * * was partly owned by the plaintiff and the 
said Keim & Grable, and, with the exception of the year 
1879, was assessed entirely to the said Kiem and Grable 
for the purpose of taxation,” amounts to a defense. 
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There can be no doubt that when the defendant Towles 
purchased the south twenty-three feet of said lot “together 
with the two-story brick building thereon” at bankruptcy 
sale, he bought it subject to the unpaid taxes due thereon, 
and did not take said property discharged of the lien of 
said taxes, by reason of the certificate therefor having fallen 
into the hands of the owner of the north two feet strip of 
said lot. 

In some of the states, in former times, in cases where 
it was sought by means of tax proceedings to divest the 
title of the general owner, and acquire the title and posses- 
sion of valuable acres for cents paid for taxes, and where 
it was considered not only permissible but commendable 
to construe every possible technicality against such tax title, 
it has been held that where an owner of an undivided in- 
terest in a piece of real estate bought the interest of his co- 
tenant therein for delinquent taxes, he would be held to 
hold such title in trust for such co-tenant. This was the 
holding of the supreme court of Michigan in the cases of 
Page v. Webster, 8 Mich., 263, and Butler v. Porter, 13 
Id., 292, and it is true that in the case of Cooley v. Water- 
man, 16 Id., 366, the doctrine of the two former cases was 
stretched to cover a case where two p'eces of land owned in 
severalty by two owners, but wrongfully assessed together, 
were also sold together for the delinquent taxes of the whole 
and bid in by the owner of one parcel. I know of no 
other case where the rule has been carried to a case of 
ownership in severalty. As an individual member of the 
court, I do not consider the rule at all applicable to a case 
where it is not sought to divest title, but only to hold- the 
property for taxes actually paid with simple interest and 
necessary costs. Nor do I think that it was founded upon 
substantial reason, even where invoked in defense of a tax 
title. In this connection I quote the language of C. J. 
Cole, of the supreme court of Wisconsin, in the case of 
Frentz v. Klotsch, -28 Wis., 312: “ Now the doctrine that 
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one tenant in common will not be allowed to purchase in 
an outstanding title and avail himself of the benefit of 
such title as against his co-tenant, is limited and qualified 
by some of the authorities. The rule cannot be said to be 
one of universal application, but depends somewhat upon 
the facts of the particular case. Tenants in common are 
bound to deal fairly with each other, and when they stand 
in such confidential relations in regard to one another’s in- 
terests that it would be inequitable to permit one to ac 
quire a title solely for his own benefit and expel his co- 
tenant, then he will be treated as a trustee for the share of 
his co-tenant. But itis suggested by some of the authorities 
that tenants in common are probably subject to this mutual 
obligation to preserve the estate for each other, only when 
their interests accrue under the same instrument, or act of 
the parties, or of the law, or when they have entered into 
some engagement or understanding with one another; for 
it is said, persons acquiring unconnected interests in the 
same subject by distinct purchases, though it may be under 
the same title, are probably not bound to any greater pro- 
tection of one another’s interests than would be required 
between strangers.” See 1 Leading Cases in Equity, note to 
Keech v. Sanford, p.196. Roberts v. Thorn, 25 Tex., 728. 
Brittin v. Handy, 20 Ark., 381. 

I have never been able to see that the owner of an un- 
divided share of a given lot or tract of land was under 
any greater obligation or duty to pay the taxes on the share 
that he did not own, than he was to pay the taxes on the 
adjoining lot or the one across the street. Cases and law 
books can be found in which such is assumed to be the 
law, but I have yet to see a reason given for it. Equally 
but no more unsatisfactory, to my mind, is the conclusion 
reached in the case of Cooley v. Waterman, supra, which, 
as I understand it, amounts to this: That the unlawful act 
of an assessor in joining the distinct tracts of land belonging 
separately to A and B in one assessment, imposes the duty 
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on A to pay his own taxes before he can be permitted to 
bid off the land of B at the tax sale, while all the balance 
of the non tax-paying world may freely bid. But this is 
only one of the extreme positions which the ablest courts 
have taken when in stress of a reason for refusing to exe- 
cute the taxing laws, when the effect of such execution 
would be to sanction the passing of the title to land on tax 
sales. 

Do the facts stated in the answer disclose any duty on 
the part of the plaintiff to pay the taxes on the part of the 
lot in question, and if he had have paid them, or did pay 
them under a duty, would he not still have a lien on the 
property therefor which a court of equity would enforce? 

The lot in question appears to be of twenty-five feet 
front. The plaintiff was the owner in severalty of two 
front feet extending along the north side for the entire 
length of the lot. Whether there was any improvement 
upon or any one in the actual possession of these two 
feet of ground does not appear, either from the petition or 
the answer. It does appear that the portion of the lot in 
question, the south twenty-three feet, was occupied by a 
two-story brick house owned by the defendant and his 
grantor. Whether this two-story brick building occupied 
the whole frontage of the lot, including the two front 
feet, the legal title of which was in the plaintiff, doés not 
appear, and probably cannot be presumed; but upon well- 
known principles of pleading, and especially as it does ap- 
pear that for each of the years but one the entire lot was 
assessed to the assignors of the defendant’s grantor, it will 
be presumed that for the whole of the time involved 
those whom the defendant succeeds in the title were in the 
actual possession of at least the south twenty-three feet of 
the lot, and that the plaintiff was not in the actual physi- 
cal possession of any part of the lot. Such being the case, 
I do not ihink that the plaintiff was under any duty or 
obligation to pay the taxes on that part of the lot which 
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he did not own; and that when he submits to the cancella. 
tion of two-twenty-fifth parts of the amount of said taxes 
he is entitled to a decree for the balance with interest. 

As to the constitutional question presented in the brief 
of counsel for the plaintiff in error, I will only say that 
that point has not been considered. It does not seem to 
have been presented to the district court, nor in this court, 
when the cause was previously here and disposed of by 
opinion in 16 Neb., at pp. 194, 196, so it cannot be con- 
sidered now. 

The award to the plaintiff of $62.61 as attorney’s fees, 
made by the district court, seems to be in strict accordance 
with the provisions of section 181 of the revenue law, 
Comp. Stat., ch. 77. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


WiiLiAM DOLL, APPELLANT, V. Horace S. HOLLENBECK 
ET AL., APPELLEES. 


Mortgage Foreclosure: usury. In an action of foreclosure 
the defense of usury is available to the maker against an assignee 
of an usurious note and mortgage which had been transferred 
to him by a written assignment on the mortgage only, for value 
before maturity, and without notice of any defect. 


APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


C. A. Baldwin, for appellant. 


O’Brien & O’ Brien, for appellees. 
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Coss, J. 


This action was brought in the district court to fore- 
close a mortgage. The appellant was plaintiff in that court 
and the appellees were defendants. The plaintiff in his 
petition alleged that on the 25th day of March, 1880, the 
defendants made their note for $700, payable two years 
from date to August Doll, with interest at ten per cent,and 
to secure the same gave a mortgage on certain lands in 
Douglas county. That on the 24th day of January, 1882, 
August Doll, for a valuable consideration, sold, assigned, 
and transferred said note and mortgage to William Doll, 
the plaintiff, who thereby became and now is the bona fide 
owner and holder thereof. The defendants by their an- 
swer admit the making of the note and mortgage, but allege 
that the note was given for an old note; that the old note 
was founded on an usurious contract, thereby affecting the 
note sued on; and the defense of usury is relied upon. 

The plaintiff by his reply alleged that he knew nothing 
of the transaction between the original parties to the note 
and mortgage, and that he isa bona fide owner without 
any notice whatever of any defense to the note. 

The cause was tried to the court, which found: 

“1, That the defendants Horace S. Hollenbeck and 
Eugenie Hollenbeck executed and delivered to August Doll 
the mortgage deed set forth in the petition on the following 
described real estate. * * * That said mortgage 
was duly recorded... * * * Thaton the 24th day 
of January, 1882, and before maturity of the note, said 
August Doll, for a good and valuable consideration, sold, 
assigned, and transferred said note and mortgage to said 
Wm. Doll. 

“2, That the plaintiff is the owner of the note and 
mortgage in controversy by virtue of an assignment of the 
same endorsed on the mortgage January 24th, 1882, pay- 
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ing value therefor and having no knowledge or notice of a 
defense thereto. 

“3. The note not having been endorsed according to 
the law merchant, the plaintiff holds the same as well as 
the mortgage, subject to any defense which could be made 
against the same if still held by the payee. 

“4, The $500 note mentioned in the answer was 
usurious, and the note in controversy being given in part 
in renewal thereof, is consequently usurious; no interest 
can be recovered, and all payments made thereon must be 
deducted from the principal. 

“5, The amount of payments made on the note is 
$459.25. : 

“6. And the court finds there is due to the plaintiff 
upon the note set forth in the petition, which said mortgage 
was given to secure, the sum of $40.75, and that the plain- 
tiff is entitled to a foreclosure of said mortgage as prayed,” 

A decree was entered in accordance with the said fiudings, 
and the plaintiff brings the cause to this court on appeal. 

There is no point upon the facts or evidence in the case ; 
on the contrary, appellant in his brief “admits that the old 
note was usurious, and that as against the original payee, 
August Doll, usury would be a good defense.” It is not 
claimed that the note was endorsed by the payee. The 
following is a copy of the note taken from the transcript: 


“ $700.00. Omana, NEB., March 25, 1880. 
“Two years after date I promise to pay to August Doll 
or order seven hundred dollars for value received, negotiable 
and payable, without defalcation or discount, at the banking 
house of Caldwell, Hamilton & Co., at Omaha, Nebraska, 
with interest at the rate of ten per cent per annum from 
date until paid, interest payable annually. 
“ HoracE 8. HOLLENBECK.” 


The note being thus payable to August Doll, or order, 
it must have been endorsed by him in order to the transfer 
41 
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of the legal title, and the plaintiff, without such endorse- 
ment, took it asa mere chose in action, subject to all equities 
or other defenses that attach to it in the hands of the payee, 
notwithstanding that he purchased it for full value and 
without notice of any defect. See Daniel on Negotiable 
Instruments, §§ 664 and 741, and authorities there cited. 

Counsel for appellant cites section 381 of our civil code, 
which is as follows: “In the case of an assignment of a 
thing in action, the action by the assignee shal] be without 
prejudice to any set-off, or other defense now allowed; but 
this section shall not apply to negotiable bonds, promissory 
notes, or bills of exchange, transferred in good faith, and 
upon good consideration before due.” This section should 
be read in connection with the two preceding ones, and it 
should be borne in mind that before the adoption of the 
code actions at law were not necessarily brought in the 
name of the real party in interest, nor could they be in 
cases of transferred or assigned choses in action; but had 
to be brought in the name of the original beneficiary, for 
the use of the assignee or transferee. The object of the 
enactment of the 29th and 30th sections of the code was 
to do away with the necessity of uses and trusts, in the mat- 
ter of bringing and prosecuting actions at law; and the ob- 
ject of the 31st section was to prevent such change in the 
practice affecting injuriously the rights of defendants. But 
as the rule which was thus being changed never had any 
applicability to negotiable paper, the latter clause of said 
section was added ex majori cautela lest the language of the 
first clause might be construed to change the existing law 
applicable to such securities. 

“Negotiable instruments may also,” says Daniel, “be 
assigned by a separate and distinct paper, although not de- 
livered, as by deed or mortgage, conveying them specifically 
or all ‘choses in action’; but it has been held that such an 
assignment carried only the equitable and not the legal 
title.” Id.,§ 748a. In all such cases the assignee takes 
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such instrument, subject to all legal and equitable defenses 
which adhered to it in the hands of the assignor. 

Counsel for appellant in his brief claims that as the 
mortgage was assigned by the mortgagee to plaintiff and 
such assignment being in writing on the back ofthe mort- 
gage, the same may be construed into an endorsement of the 
note, the mortgage being regarded as an allonge. On this 
point, I again quote from Daniel: “It is not necessary, 
however, that the endorsement should be upon the origi- 
nal bill or note, in order to constitute it such in the full 
sense of the term. It sometimes happens that by rapid 
circulation from hand to hand the back of the paper is com- 
pletely covered by endorsements; and in such cases the 
holder may tack or paste on a piece of paper sufficient to 
bear his own and subsequent endorsements, and thereon 
the endorsements may be made. Such addition to the orig- 
inal instruments is called an adlonge, and it becomes, for 
the purposes above named, incorporated as a part of it.” 
Id., § 690. Webster defines the word allonge to mean, “ A. 
paper attached to a bill of exchange for receiving endorse- 
ments too numerous to be written on the bill itself.” In 
the case at bar, the mortgage and note were not attached 
or fastened together; and had they been, as there was plenty 
of room remaining blank on the back of the note for en- 
dorsements thereon, it would be a forced and inadmissible 
construction to treat the mortgage dsan allonge of the note. 
The case of Crosby v. Roub, 16 Wis., 645, cited by coun- 
sel for appellants, is not strictly applicable; but even if it 
were, candor compels me to say, that much as I respect 
that court, and especially the late distinguished judge who 
wrote the opinion, it could not, with our present views of 
the law, be followed in this court. Messrs. Vilas and Bry- 
ant, in their syllabus to that case in the annotated edition 
of Wisconsin Reports, fall into the error of citing Carpen- 
ter v. Longan, 16 Wall., 271, and Kenicott v. The Super- . 
visors, Id., 452, as affirming Crosby v. Roub; but an ex- 
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amination of those cases will show that the point was not 
involved in either of them. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Exocu BRADSHAW, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: NEW TRIAL. The grounds upon which a new 
trial may be granted in acriminal case are prescribed by statute 
and the motion therefor must be filed at the term at which the 
verdict is rendered, and, except for newly discovered evidence, 
within three days after the verdict was rendered, unless una- 
voidably prevented. 


One B. was convicted of murder in the second 
degree and sentenced to imprisonment for life. More than two 
years after the judgment was rendered he filed a motion fora 
new trial in the district court where he was tried upon the ground 
of newly discovered evidence, and supported the motion by affi- 
davits. The district court dismissed the proceedings. Held, 
Not erroneous. 


2. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Colby, Hazlett & Bates and L. C. Burr, for plaintiff in 
error. 


William Leese, Attorney General, for the state. 


° 


MaxweE.t, Cu. J. 


In May, 1883, the plaintiff was indicted in the district 
‘ court of Gage county for the murder of one Henry Voor- 
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heis, and was arraigned, and plead “Not guilty.” On the 
trial of the cause the jury found him guilty of murder in 
the second degree, and he was sentenced to imprisonment 
for life. The case was brought into this court for review, 
and no error found in the record, The judgment was 
therefore affirmed. Bradshaw v. State, 17 Neb., 147. 

In October, 1885, certain relatives of the plaintiff filed 
a motion in his name for a new trial in the district court 
of Gage, upon the ground of newly discovered evidence, 
and filed a large number of affidavits made by different 
persons, containing statements and allegations which, if 
true, go far to explain the plaintiff’s conduct, prove an 
alibi, and at least cast a doubt upon the correctness of the 
verdict of guilty. The district court overruled the motion, 
apparently on the ground that the statute did not authorize 
the proceeding, and the cause is again brought into this 
court on error. The attorney general now moves to dis- 
miss the proceedings for want of jurisdiction. The ques- 
tion presented is, the authority of the district court to en- 
tertain a motion for a new trial filed after the expiration of 
the term at which the judgment was rendered. The sub- 
ject is regulated entirely by statute. 

Section 490 of the criminal code provides that, “a new 
trial, after a verdict of conviction, may be granted, on the 
application of the defendant, for any of the following rea- 
sons, affecting materially his substantial rights: 1st. Ir- 
regularity in the proceedings of the court, or the prose- 
cuting attorney, or the witnesses for the state, or any order — 
of the court, or abuse of discretion by which the defendant 
was prevented from having a fair trial. 2d. Misconduct 
of the jury, or the prosecuting attorney, or witnesses for 
the state. 3d. Accident or surprise which ordinary pru- 
dence could not have guarded against. 4th. That the ver- 
dict is not sustained by sufficient evidence, or is contrary 
to law. 5th. Newly discovered evidence material for the 
defendant, which he could not with reasonable diligence 
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have discovered and used at the trial. 6th. Error of law 
occurring at the trial.” 

“Sec. 491. The application for new trial shall be by 
motion upon written grounds filed at the term the verdict is 
rendered, and shall, except for the cause of newly discov- 
ered evidence material for the party applying, which he 
could not with reasonable diligence have discovered and 
produced at the trial, be within three days after the ver- 
dict was rendered, unless unavoidably prevented,” ete. 

Sec. 492 requires the causes enumerated in subdivisions 
2, 8, and 5 of section 490 to be sustained by affidavits, and 
their truth may be controverted by affidavits. The plain- 
tiff’s attorneys admit that these provisions do not give the 
plaintiff a right to file a motion for a new trial more than 
two years after the trial took place, but they claim relief 
under section 318 of the civil code, which authorizes a 
petition for a new trial to be filed not “more than one year 
after the final judgment was rendered.” If we should 
hold that this section was applicable to criminal cases, still 
the plaintiff would not be entitled to relief, as the motion 
or petition was filed more than two years after the final 
judgment was rendered. 

In Kountz v. The State, 8 Neb., 294, it was held, that 
from the peculiar language of section 508 of the criminal 
code, that the limitation of time for taking criminal cases 
on error to the supreme court was the same in criminal as 
. in civil cases. The section was copied verbatim from an- 
other state, where the allowance of a petition or writ of 
error involved an examination of the entire record to as- 
certain if there was probable error in the record. In such 
cases a writ of error was to be allowed as in civil cases. 
This would seem to mean in the same manner aud within 
the same time as in civil actions. We find no similar pro- 
visions, however, in regard to new trials. The writer de- 
sires to add, that the rule permitting a petition for a new 
trial to be filed at any time within one year from the ren- 
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dition of the judgment in civil actions should, where there 
is newly discovered evidence, the effect of which is to cast 
doubt on the correctness of the verdict or show the defend- 
ant’s innocence, be extended to criminal] cases, Such a 
rule, in cases of conviction upon circumstantial evidence, 
if properly guarded and applied, would throw an additional 
safeguard around the innocent, and tend to the promotion 
of justice; but in the absence of legislation to that effect 
the courts are without authority in the premises, and the 
motion to dismiss must be sustained. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Frank STEVENS, PLAINTIFF IN ERROR, V. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: INFORMATION: WITNESSES. It is by stat- 
ute made the duty of the district attorney to endorse on an in- 
formation the names of the witnesses known to him at the time 
of filing the same; and at such time before the trial of any case 
as the court may by rule or otherwise precribe he shall endorse 
the names of such other witnesses as shall then be known to 
him. There is no provision authorizing the endorsement of 
additional names during the trial. 


2, 


LARCENY. Where a party feloniously took a coat 
which contained a watch in the pocket, of which he claimed not 
to be aware at the time of the taking, but which he appropri- 
ated, Held, That he was liable for all the property taken by him. 


3. 


ROBBERY. To constitute robbery the property must be 
taken by force or violence, and with the intent to rob or steal. 


4. 


A person charged in an information with rob- 
bery may be convicted of larceny, as the greater fncludes the 
less offense. 


Error to the district court for Cass county. Tried 
below before MircHELL, J. 
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S. P. Vanatta, for plaintiff in error. 

William Leese, Attorney General, for defendant in error. 
MAXWELL, Cu. J. 


The plaintiff was convicted of robbery at the December 
term, 1885, of the district court of Cass county, and sen- 
tenced to imprisonment in the penitentiary for three years. 

The first error relied upon is, that the evidence is not 
sufficient to warrant a verdict of guilty of the offense charged. 
For reasons stated in this opinion a new trial must be 
granted ; therefore we will not comment upon the evidence; 
but if the only error relied upon was that the verdict was 
against the weight of evidence, it would not be set aside, 
The first objection, therefore, is not well taken. 

2. That the court permitted two witnesses, whose names 
were not endorsed on the information before the trial, to 
testify over the objection of the plaintiff. 

Sec. 579 of the criminal code, provides that “all infor- 
mation shall be filed during term in the court having jur- 
isdiction of the offense specified therein, by the prosecuting 
attorney of the proper county as informant; he shall sub- 
scribe his name thereto and indorse the names of the wit- 
nesses known to him at the time of filing the same; and at 
such time before the trial of any case as the court may by 
rule or otherwise prescribe, he shall endorse the names of 
such other witnesses as shall then be known to him.” 

It will be seen that the prosecuting attorney is required 
to endorse on the information the names of all the witnesses 
known to him at the time of filing the information; and at 
such time before the trial as the court may by rule or other- 
wise prescribe prescribe he shall endorse thereon the names 
of such other witnesses as shall then be known to him. This 
is an entirely new provision, that no doubt was intended to 
apprise the accused in advance of the trial what witnesses 
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would testify against him, and thus enable him to make 
preparation for the production of testimony in his own be- 
half, or if some of his witnesses are absent that he may 
be able to make a satisfactory showing for a continnance. 
The evident object is to avoid surprise to the accused. A 
number of the provisions of our criminal code are copied sub- 
stantially from the statutes of Illinois, some sections ver- 
batim. In Gardiner v. People, 3 Scam., 89, and Gates v. 
People, 14 Ill., 435, it was held without a provision similar 
to section 579, that where the prosecution was aware of 
the existence and necessity of evidence before the commence- 
ment of the trial, it was usual to require him to give the 
accused notice of his intention to call such witnesses, so that 
the accused could apply for a continuance if he saw fit. 
There is no hardship in this rule, and it is clearly in further- 
ance of a fair trial, and being a positive provision of the 
statute it cannot be disregarded. The cases cited on behalf 
of the state from Kansas do not seem to be based ona 
statute similar to ours. 

In State v. McKinney, 31 Kas., 576, it is said: “There 
is nothing in the rule of the court quoted in the record 
which substantially abridges this discretion (of the court), 
or which renders the action of court in this case subject to 
just exceptions.” But there seems to be no discretion as 
to such endorsement given to our courts by the statute. 
The court therefore erred in permitting the prosecuting 
attorney to endorse the names of Patrick Kinney and 
William Duggan on the information during the progress 
of the trial, and then immediately call them as witnesses. 

3. That the court erred in refusing to give the follow- 
ing instruction: ‘The defendant is charged with robbing 
one Oliver Scott of one overcoat and one watch. If you 
find from the evidence that at the time of the taking of 
said coat the watch was in the pocket of the coat, and that 
the defendant did not know it was there, but afterwards 
found it there, then he could not be charged with the in- 
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tent to rob him of the watch, and the fact that the watch 
was afterwards found on the person of the defendant and 
in his possession, is not sufficient to warrant you in finding 
him guilty of the robbery of the watch.” It will not be 
seriously contended that the above instruction states the 
law correctly. The party took the coat which contained a 
watch, and appropriated all the property to his own use- 
There was but one act, and the party committing it is liable 
for all the property taken by him. The instruction was 
therefore properly refused. 

4, The plaintiff asked the court to give the following 
instruction, which was refused: 

“The fact that the defendant took the property in ques- 
tion from the person, and that it was afterwards found in 
his possession, is not sufficient to convict him of robbery. 
‘You must further find from the evidence beyond all rea- 
sonable doubt that the defendant took it from the person 
by force and in spite of his resistance, with the intent to 
rob or steal, and unless you do so find you must find the 
defendant not guilty.” 

Sec. 13 of the criminal code provides that, “If any per- 
son shall forcibly and by vioience, or by putting in fear, 
take from the person of another any money or personal 
property of any value whatever, with the intent to rob or 
steal, every person so offending shall be deemed guilty of 
robbery, and upon conviction thereof shall be imprisoned 
in the penitentiary not more than fifteen nor less than three 
years.” We find no instruction given by the court that 
covered the law stated in the above, and we think the in- 
struction should have been given. 

5. Objection is made that the court did not instruct the 
jury that they could find the plaintiff guilty of larceny if 
the proof failed to show sufficient evidence or putting in 
fear to constitute robbery. There is no doubt that a trial 
and acquittal for robbery is a bar to an indictment for 
larceny where the property alleged to have been taken is 
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the same. The People v. McGowan, 17 Wend., 386. In 
this case it is said by Cowen, J., speaking for the court: 
“The first indictment, though for a robbery, involved the 
question of simple larceny, of which the person under that 
indictment might have been convicted.” 

This is upon the principle that where several crimes are 
included one within the other, a conviction of the higher 
bars a prosecution for any lower, since the greater includes 
the less. And asa rule the same consequences follow an 
acquittal, because generally there can be a conviction for 
the lower on an indictment for the higher. 1 Bish. Cr. 
Law, § 682. Lohman v. The People, 1 Comst., 379. 
Thayer v. Boyle, 30 Me., 479. State v. Townsends, 2 Har- 
rington (Del.), 546. In the case last cited it is said: “The 
plea of autrefois acquit is founded on the principle that 
no man shall be placed in peril of legal penalties more 
than once upon the same accusation. 4 Cr. Rep., 40-43. 
Hawk. b. 2 c. 26, § 63-35, § 1,4 BI.C. The plea of 
autrefois convict depends on the same principle that no 
man shall be put in peril of punishment more than once 
for the same offense”? * * * “To plead autrefois 
convict with effect the crime must be the same in fact for 
which the defendant was before convicted, or must be - 
necessarily included in the former.” 

In State v. Lewis, 2 Hawks, 98, where two indictments 
were found against a party at the same term, one for bur- 
glary and larceny and the other for robbery, and both in- 
dictments charged the same felonious, taking of the same 
goods, the person was tried on the first indictment and 
found guilty of larceny. No sentence was passed on the 
prisoner under this conviction, and the Attorney-General 
directed a nolle to be entered on the indictment, which the 
court refused to permit. The Attorney-General then sought 
to arraign the prisoner on the indictment for robbery. 
The court say: “It is admitted in this case that both 
indictments are for the same felonious taking of the same 
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goods, The defendant is found guilty of grand larceny 
on that indictment which charges a burglary and stealing. 
The other indictment is for robbery; a robbery is a lar- 
ceny, but of a more aggravated kind. The first is a sim- 
ple larceny ; the other is a compound or mixed larceny, 
because it includes in it the aggravation of a felonious 
taking from the person. Now suppose the defendant 
should be tried and found guilty on the second indictment? 
It must certainly follow that he had been tried twice for 
the felonious taking of the same goods.” See also Roberts 
v. State, 14 Geo., 8. 

The elements of robbery to be averred and proved are— 
first, a larceny; second, wherein the asportation is from 
one’s person; and third, is effected by force or putting the 
person in fear. 2 Bish. Cr. Pro., §1001. An indictment 
for robbery therefore includes larceny, and the accused may 
be convicted of that offense. It follows that the judgment 
of the court below must be reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED, 


TBE other judges concur, 


F. C. Hort, PLAINTIFF IN ERROR, y. 8S. H. ScHuYLER 
ET AL., DEFENDANTS IN ERROR. 


1. Conveyance: FILING DEED: NOTICE. Under section 19, 
chapter 43, of the Revised Statutes of 1866, a deed when filed ~ 
for record in the county clerk’s office and duly entered in the 
index, was constructive notice to all the world of the rights of 
the grantee conferred by such instrument. 


2. 


: QUIT CLAIM DEED: DEFECTIVE RECORD. Where the 
grantor in a quit claim deed had previously conveyed the real 
estate, which deed had been properly entered on the index, but 


JANUARY TERM, 1886. 653 


Hoyt v. Schuyler. 


defectively recorded, and it did not appear that the second 
grantee was a purchaser in good faith for a valuable considera- 
tion and without uotice, Held, That the second purchaser was 
not entitled to protection. 


TITLE: BONA FIDE PURCHASER. A party 
who claims title under a quit claim deed from a grantor who 
had previously conveyed all his right, title, and interest in the 
real estate to another, and the effect of the second deed, if sus- 
tained, will be to deprive the first grantee of his title, must 
make a clear case of bona sides on bis part before his deed will 
be sustained. 


Error to the district court for Richardson county. 
Tried below before Davinson, J. 


J.B. Copeand Frank Martin, for plaintiff in error, cited : 
Liby v. Wolf, 10 Ohio, 83. Lessee of Jennings v. Wood, 20 
Ohio, 261. Brown v. Banner Coal & Oil Co., 97 Ill., 214. 
Edminster v. Higgins, 6 Neb., 269. 


C. Gillespie, for defendants in error, cited: Lincoln B. 
& S. Ass’n v. Hass, 10 Neb., 584. Allen v. Holton, 20 
Pick., 458. Walker v. Lincoln, 45 Me., 67. Caldwell v. 
Sigourney, 19 Conn., 48. 


MaxwELL, Cu. J. 


This is an action to quiet title. The defendants filed an 
answer to the petition, to which the plaintiff demurred, and 
the demurrer was overruled, to which the plaintiff excepted, 
and now assigns the same for error. The property in- 
volved is lot 12, block 31, in the town of Rulo, Richard- 
son county. The defendants in their answer allege that 
James W. Hosford is the owner of said lot; that about 
the 6th day of May, 1871, one Frank Carter, being the 
owner of said lot, conveyed the same to Samuel H. Schuy- 
ler, one of the defendants, by quit claim deed; that on 
or about May 16th, 1871, said deed was duly filed for rec- 
ord in the county clerk’s office of said county and correctly 
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indexed in the general index of deeds of said county ; that 
the index entries were double, showing the same alphabet- 
ically from grantor to grantee and to grantee of grantor in 
accordance with the statute regulating the record of trans- 
fers of real estate; a copy of the index is set out in the 
answer ; that after indexing said deed correctly the clerk 
in recording the same in full upon the records by mistake 
and oversight recorded the description of the property as 
lot five, in block 31, instead of lot 12, in block 31; that 
on or about the 15th day of April, 1873, Samuel A. 
Schuyler conveyed said lot to James W. Hosford, one of 
the defendants, who caused his deed therefor to be duly 
recorded ; that the plaintiff cannot claim to be a good faith 
purchaser of said lot, as he received only a quit claim deed 
for the same, and as Carter had conveyed all his right and 
title more than ten years before that date the plaintiff ac- 
quired no title, ete. 

The plaintiff in his petition alleges, “that some time in 
and during the month of December, 1882, this plaintiff 
entered into negotiation for the purchase of certain build- 
ing lots situated in the town or village of Rulo, Richard- 
son county, Nebraska, among which was lot No. twelve 
in block No. thirty-one in Rulo proper aforesaid, with 
one Carter, who, sometime prior thereto, had been a 
resident of said Rulo, but who at the time of said nego- 
tiation was and for some time prior thereto had been 
a resident of Solomon City, Kansas; that said Carter, at 
the time of said negotiation, informed said plaintiff that 
he did not know what lots or property he owned in Rulo, 
and sent this plaintiff all of his deeds—among which was a 
warranty deed for lot No. 12 in block No. 31 in said 
Rulo—of the property to which he held title, and wrote 
and instructed this plaintiff to examine the records of Rich- 
ardson county to find out and determine to which lots or 
property he held good title; that this plaintiff did there- 
upon examine said records, and found that he appeared 
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from said records to be the owner of certain lots in fee 
simple, among which was lot No. 12 in block No. 31 in 
said Rulo; that thereupon this plaintiff informed said 
Carter of the fact, and offered said Carter the sum of $75 
for four different lots, one of which was lot No. 12 in block 
No. 31 in said Rulo, and requested said Carter to execute 
a warranty deed for the same to this plaintiff in considera- 
tion thereof, which said Carter refused so to do, upon the 
ground—Ist, that he did not actually know and could 
not actually say what building lots or what property he 
owned in said Rulo; and 2d, that he never had given 
any other kind of a deed than a quit-claim to property in 
Rulo, and never should or would, which latter fact this 
plaintiff found to be true, and thereupon accepted the quit- 
claim deed hereinafter set out; that afterwards, and on or 
about, the second day of February in the year 1883, said 
Carter, in consideration of the sum of $75, duly made and 
executed a quit-claim deed to this plaintiff of four several 
lots, one of which (No. 12, block 31) lots was held and 
was occupied by one Fred Evens, who claimed to be the 
owner thereof, and which, by reason thereof, the same was 
worthless to this plaintiff, and which fact was known to 
this plaintiff at the time of his purchase thereof; said lots. 
were situated in the said town of Rulo; that said Carter sent 
said deed to this plaintiff by express, C. O. D., and this 
plaintiff, before accepting said deed, again examined the 
records of Richardson county as to the title of said Carter 
to lots, one of which was lot No. 12 in block No. 31 in 
said Rulo, and it appeared from said records that said Car- 
ter was the owner of said lots in fee simple absolute; that” 
thereupon this plaintiff paid to the express company for 
the use of said Carter the sum of $75, and express charges 
thereon, as and for the consideration of said lots and the 
title thereto, and thereupon this plaintiff delivered said deed 
to the county clerk of Richardson county for record, who 
thereupon duly and regularly recorded and indexed the 
same in the book of records thereof.” 
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Sec. 18, chap. 48, Revised Statutes of 1866, which was 
in force when the deed from Carter to Schuyler for the lo 
in question was filed for record, was as follows: “The 
eounty clerk must keep an index, the pages of which are 
s0 divided as to show in parallel columns—lIst, the grantor; 
2d, the grantee; 3d, the time when the instrument was filed; 
4th, the date of the instrument; 5th, the nature of the in- 
strument; 6th, the book and page where the record thereof 
may be found; 7th, the description of the land conveyed, 
in the following manner: 


m [ae] 33 
A oO 
B| eis |sa]s2 DESCRIPTION. 
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land.) 

Sec. 19. “The county clerk must endorse upon every 
instrument properly filed in his office for record, the min- 
ute, hour, day, month, and year, when it was so filed, and 
shall forthwith make the returns in the index provided for 
in the last preceding section, except that of the book and 
page where the record of the instrument may be found, and 
from that time such entries shall furnish constructive no- 
tice to all the world of the rights of the grantee conferred 
by such instrument.” 

Sec. 20 provides that the index shall be a double one, 
showing the names of the grantors and the other of the 
grantees. 

_ These sections made the index of deeds constructive no- 
tice to all the world of the rights of the grantee conferred 
by the instrument. Probably such would have been the 
result without a direct provision to that effect. The legis- 
lature, in requiring an index and prescribing what it should 
contain, intended it for the purpose of rendering the con- 
tents of the records readily accessible. It was not intended 
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as a useless appendage, and still require that a purchaser, 
notwithstanding the index, must spend days or weeks read- 
ing the records to see if deeds exist which have not been 
indexed. The act providing fora numerical index did not 
become a law until 1873, and need not be considered here. 
Metz v. State Bank, 7 Neb., 165. 

We hold therefore that the plaintiff received notice from 
the index of the conveyance from Carter to Schuyler, and 
is not entitled to the relief sought. 

2. There is no allegation in the petition or claim in 
the brief of the appellant that he was a bona fide purchaser ; 
while the circumstances of the case as well as the form of 
the conveyance repel the inference of a bona fide purchase. 
He alleges that Carter told him he did not know what lots 
or property he (Carter) owned in Rulo; but he sent the 
plaintiff all of his deeds, among which was a warranty deed 
for lot 12. Carter, however, refused to make a warranty 
deed, alleging that he never had given any other than a 
quit claim deed. This may be true, and still it will not 
help the plaintiff’s case. He merely took the interest’ of ' 
Carter, and as he had previously conveyed all his right, 
title, and interest in the lot, the grantee under the second 
deed took nothing. It is the purchaser in good faith for a 
valuable consideration and without notice of defects in the 
title, or such knowledge as if proper inquiry were made 
would lead to notice, that is protected; and the plaintiff 
fails to show that he is entitled to such protection, while 
itis pretty clear that he is not. A party who claims title 
under a quit claim deed from one who had formerly con- 
veyed his title to another, and the effect of which will be 
to deprive the first grantee of his title, must make a clear 
case of bona fides on his part before his title will be sus- 
tained. The answer statesa complete defense to the action, 
and the judgment is affirmed. 

JUDGMENT AFFIRMED. 

THE other judges concur. 

42 
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JosePpH H. HALL, PLAINTIFF IN ERROR, V. JESSE B, 
STRODE, DEFENDANT IN ERROR. 


1. Attorney: ASSIGNMENT OF JUDGMENT TO: ACTION BY THIRD 
PARTY: PLEADINGS. One§., an attorney at law, brought an 
action in favor of Mrs. C. against the city of P. for injuries sus- 
tained by her by falling into an excavation, and afterwards re- 
covered $1,000, which judgment he afterwards purchased and 
took an assignment of. Afterwards one H., the physician who 
had attended Mrs-C., brought an action against S. and alleged 
in his petition in substance that he had employed S. as an at- 
torney to collect his claim against Mrs. C., while the action 
against the city was pending; that as such attorney S. had con- 
trol of the judgment in favor of Mrs. C., who was willing to pay 
the claim of H., but that S. “‘ failed, refused, and neglected to 
collect said claim or any part thereof, as he had agreed to do,’? 
and in disregard of his duties purchased said judgment, and 
took an assignment thereof to himself, whereby H. lost his claim, 
the answer being a denial, Held, That the issue raised by the 
pleadings was, whether or not Mrs. C. would have paid the 
claim out of the judgment if S. had sought to have such pay- 

_ ments made, and was prevented from doing so by the assignment 
to §., and whether §. was employed as an attorney for H., and 
the question of the legal liability of Mrs. C. was not in issue. 


2. Trial: PLEApINGs. A case should be submitted to the jury 
on the issues made by the pleadings. 


3. Parties. If a defect of parties does not appear on the face of 
the petition, and is thereby corrected by demurrer, it must be 
pleaded in the answer, or it will be waived. 


Error to the district court for Cass Panty: Tried be- 
low before MitcH ELL, J. 


S. P. Vanatta and Beeson & Sullivan, for plaintiff in error. 
Byron Clark and J. B. Strode, for defendant in error. 


Maxwe tt, Cu. J. 


This case was submitted to the court at the July term,. 
1885, but as the court was in doubt on some of the propo- 
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sitions involved, a re-argument was ordered and the cause 
was again submitted at the present term. As the princi- 
pal errors relied upon are in regard to the giving and re- 
fusing instructions, and that the verdict is against the weight 
of evidence, it is necessary to a full understanding of the 
case to set out the substance of the pleadings and evidence. 

In October, 1884, the plaintiff filed his petition in the 
court below, in which he alleges that the defendant is an 
attorney at law; that about August, 1881, he employed 
defendant as an attorney to collect an account against one 
Sarah Collins, in favor of plaintiff, for the sum of $59. 
That defendant accepted said employment and agreed to 
collect said account. That defendant, as the attorney of 
the said Sarah A. Collins, afterwards, and while he so held 
said acconnt for collection, recovered a judgment in the 
district court of Cass county in her favor against the city 
of Platismonth for the sum of $1,000, and had control 
thereof. That while defendant had control of said judg- 
ment, said Sarah A. Collins was willing to pay plaintiff’s 
claim, so held by defendant for collection, out of said*judg- 
ment, and defendant could, by the use of due diligence, 
have collected said claim. That defendant afterwards, in 
disregard of his duties to plaintiff, purchased said judgment 
from said Collins. That defendant failed, refused, and 
neglected to collect said claim or any part thereof as he 
agreed todo. That said Sarah A. Collins is insolventand 
has no other property out of which said claim can be made. 
That by reason of said defendant failing, neglecting, and 
-refusing to collect said claim out of said judgment, and by 
reason of defendant purchasing said judgment and having 
it assigned to himself, plaintiff has lost his said claim, and 
has been to great expense and trouble in and about trying 
to collect the same, to his damage in the sum of fifty-nine 
dollars, for which he claims judgment with costs. 

On the 14th day of November, 1884, the defendant filed 
his answer, setting up his defense as follows: ‘ Denies that 
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he is indebted to plaintiff in any sum whatever. Denies 
that on or about August, 1881, or at any other time, pl’ff 
employed him as an attorney at law to collect an account 
of about $59, due from Mrs. Sarah A. Collins to plaintiff, 
Denies that he ever undertook to collect any such claim as 
alleged in plaintiffs petition, and denies each and every al- 
legation of said petition.” 

On the 7th day of May, 1885, there was a trial toa jury, 
with verdict for defendant. 

At the trial the following proceedings were had : 

“ Plaintiff testified that he was a physician and surgeon. 
That in the summer of 1881, Mrs. Collins fell into a cellar- 
way and received injuries, and that I attended her as a phy- 
sician, and my bill amounted to $59, which I gave to Mr. 
Strode to collect for me, as my attorney. No part of said 
bill has ever been paid. I knew that Mrs. Collins was. 
not able to pay my bill, and as Mr. Strode had done busi- 
ness for me before, I gave him the account to collect. Told 
him to be sure and collect it; he said he would, asked me: 
who if*was charged to, told him to Jonathan Collins. He 
said the judgment will be in favor of Mrs. Collins and 
your bill cannot be collected from her if it is charged to 
Mr. Collins, and he advised me to change it to Mrs. Col- 
lins, which I did. Told him they could not pay the bill 
unless it was out of the judgment. Strode was prosecut- 
ing an action against the city of Plattsmouth for Mrs. Col- 
lins to recover damages for her injuries. Mrs. Collins re- 
covered judgment against the city, and in May, 1884, I 
asked Strode when he could get some money out of the 
Collins judgment for me; he said he could not say just 
when, but the city council had levied a tax, and as soon as 
it was collected the judgment would be paid and I can get 
your pay out of the judgment for you. Frequently before 
that I had spoken to him about it and told him I wanted 
him to look after it. The conversation in May occurred in 
front of my house; Mr. Lindsey was present, Clark was 
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with Strode, and during the conversation he walked on. 
Had a conversation with him again in June, 1884, in front 
of Mayer’s store; asked him about the collection of the 
judgment, and he said he and Smith had bought the judg- 
ment and it was assigned to him, and that he did not col- 
lect my account, that he came to my office to let me know 
that they had sold the judgment before the money was 
paid, but that I was not in and he could not collect it un- 
less I was there. I said to him: ‘I know better; you 
were my attorney; you could collect it; do you mean to 
deny that you said you would collect this account for me?’ 
He said: ‘No, doctor; I told you I would try and collect 
the account if I could.’ I made no effort to collect the 
bill, because I had employed Strode to look after it.” 


CROSS-EXAMINATION,. 


McCauley and Mayer were present at the last conversa- 
tion. Strode had an office at the time he commenced the 
suit for Mr. Collins in the Fitzgerald block. Don’t know 
who else was doing business there. 

Q. 53. Don’t you know as a matter of fact that Smith 
& Strode were acting as attorneys at that time, and at that 
place, in partnership? 

A. No sir, I did not, nor I did not care, because I had 
transacted business with Strode before, and he brought in 
no partners at all. 

Q. What business did Strode ever transact for you as 
an individual before that time ? 

A. Strode had not transacted any business before that 
for me that I know. The other businesss was in ’82 or ’88. 

Q. 56. Did you not know as a matter of fact at that . 
time, and for some time prior to that time, that Messrs, 
Smith & Strode were doing business in this office in the 
Fitzgerald block, advertised as such in the papers, and had 
a sign over the door, and held themselves ont to the world 
as partners? 
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A. No, I did not. I did not take the account to the 
office of Smith & Strode for the purpose of having it put 
in the petition of Mrs. Collins. 1 was in Strode’s office; 
don’t know whether Mr. Smith was located in that office 
or not. I had been living in this town eight or nine years, 
and have known Mr. Strode and Mr. Smith during most 
of that time. 

Q. 64. And you have known what business they were 
in? 

A. Yes, sir. I know that Smith is a lawyer here, and 
Strode is a lawyer, and I knew the firms changed round a 
good deal, I went to Strode to put this account on the books. 
Mrs. Collins had told me he was her attorney in the case. 

Strode said the account would be put into the petition 
but did not say he wanted it for that purpose; he said it 
was not necessary to make out an account in writing as he 
would have the account in the petition; there was nothing 
said about what he should have for collecting the account. 
Strode told me to change the account to Mrs. Collins, and 
I did so by writing the word Mrs. before Jonathan Collins 
on my books; Strode did not see me do it and I do not 
know whether he ever knew it was done. 

I do not know whether they got a judgment for my 
claim, I only know that she got a judgment for $1,000; I 
do not remember just when and where I first spoke to Mr. 
Strode about the bill after I put it into his hands for col- 
lection, nor just what was said, but I cautioned him that 
the parties were not able to pay only at the time they re- 
ceived their judgment, and I wanted him to be careful to 
get my claim. 

The conversation at Mayer’s store in June, 1884, was 
the last talk I ever had with him about it. 

In the conversation at Mayer’s store, he said I had not 
given hima written account, but said he had said to me, 
he would collect it for me if he could. 

Q,. Is it not a fact that Mr. Strode and Mr. Smith oc- 
cupied this office there? 
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A. No, sir. 

On re-examination plaintiff stated that’ he gave Strode 
the amount of the bill rgainst Mrs. Collins; I asked him 
if I should write it out and he said no. 

Jonathan Collins testified : 

Reside in Plattsmouth; am the husband of the Mrs, 
Collins who was injured by falling in the cellar-way some 
years ago; I employed Mr. Strode to bring action against 
the city for my wife to recover damages for said injuries. 

He told me Dr. Hall had put his bill in his hands for 
collection ; he said the amount of the bill was $57.00. 


CROSS-EXAMINATION, 


I went to see Mr. Smith about bringiug the suit. 

Q. Was he in partnership at that time with Mr. Strode? 
Plaintiff objected as irrelevant, immaterial, and not proper 
cross-examination. Objection overruled, plaintiff excepted. 

A. Swmith and Strode. Strode did not say he had this 
bill for collection from me or my wife, he said he had it 
for the purpose of collecting it in the judgment against the 
city; that was about the time they were commencing the 
suit against the city. 

I am in such condition, financially, that this bill could 
not be made off of me, and have not been. 

Sarah Collins testified. 

Reside in Plattsmouth; am the wife of Mr. Collins who 
has just testified, and am the person who was injured by 
falling in a cellar. 

Dr. Hall attended me during my sickness caused by the 
fall; Smith and Strode were my attorneys in the suit against 
the city for damages; Strode never said anything about the 
doctor’s bill. 

T sold the judgment against the city to Mr. Strode on 
the 17th day of May, 1884; at that time nothing was said 
about Dr. Hall’s bill, and there was no understanding about 
it; I got $400 for the judgment; I signed the paper; If I 
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had been requested at that time to permit Mr. Strode to keep 
back the amount of the doctor’s bill I would have done so; 
would have paid the doctor’s bill out of that money; I 
thought it was kept back; I was to get $500 out of the 
judgment; I was to get one-half; I have never been able 
to pay the doctor’s bill, and had no property liable to exe- 
cution. 
CROSS-EXAMINATION. 


The doctor’s bill had never been presented to me and I 
did not know the amount of it; if the bill had been pre- 
sented to me when I sold the judgment to Strode, I would 
have paid it then and there; I have never done any busi- 
ness separate from my husband; I was keeping house for 
him. 

William McCauley testified : 

Heard part of the conversation between Dr. Hall and 
Mr. Strode, in June, 1884; Mr. Strode, myself, and Mr. 
Mayer were talking together and Mr. Hall came along and 
said to Mr. Strode, “ when is this Collins judgment going 
to be settled or sold,” something to that effect, “I would 
like to havea little money out of it.” Strode said “it is 
already sold.” Hall said, “ Who bought it?” Strode said, 
“Geo. Smith and myself.” Hall said, “Did you collect 
mine?” Strode said: “No, I went up to your office to see 
you about it and you were not in, and I came back to my 
office and settled with Mr. Collins.” Hall said: “Why 
didn’t you settle mine?” Strode said: “I don’t know as 
I had any right according to law,” or something like that. 
Hall says: “‘ Was you not to collect my bill?” and Strode 
said: “Yes.” That is about all I know about it. 


CROSS-EXAMINATION, 

I left them talking. 

J. 8. Lindsey testified : 

I was cutting stone for Dr. Hall in front of his house in 
May, 1884. One evening Mr. Strode came along and Dr. 
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Hall asked him when he would get that money for him; 
he said as soon as a levy was made, or something to that 
effect, but not before, and Dr. Hall asked him if he would 
get the money as soon as the levy was made; he said he 
thought at that time he could; they were speaking about 
a claim against the city or county; this was between the 
10th and 14th of May, 1884. 


CROSS-EXAMINATION. 


The conversation, as I understand it, was about some 
money Mr. Strode was to get for Mr. Hall. 


DEFENDANT’S TESTIMONY. 


Jesse B. Strode the defendant, testified: 

Have been practicing law since November, 1879. In 
1882 or 1883, Mr. Collins who testified in this case em- 
ployed the firm of Smith & Strode to prosecute the case 
against the city for his wife for damages; we prosecuted 
the suit and were assisted by Chapman and Beeson. 

Q. 357. How long had the firm of Smith & Strode 
existed at that time ? 

A. The firm of Smith & Strode commenced business 
January, 1880, and this suit for Mr. Collins was brought 


in 1881 or 1882; we had our office in the Fitzgerald block, 


Q. 360. I will ask you to state by what means you 
held yourself out to the world as a firm by what name? 

A. We advertised in the papers—I ain’t sure whether 
more than one or not—at least the Plattsmouth Herald, and 
put a sign both at the foot of the stairs and at the door of 
our office with the name of Smith & Strode, Attorneys at 
Law, upon it in large letters, which could be read coming 
up and down street, and the one over the door from any 
part of the hall and stairway from which it could be seen, 
also by appearing in court together, prosecuting suits to- 
gether, signing papers and transacting a general law busi- 
ness in this county. ‘ 
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Q. 361.—You may state whether or not you were 
doing any law or collection business at that time independ- 
ent of the firm of Smith & Strode? 

A.—AlIl the business was transacted in the name of 
Smith & Strode, all collections were received and entered 
upon the collection register of Smith & Strode. As I 
_ recollect it J asked Dr. Hall upon the street to make out 
a bill of his fees coming to him from Mrs. Collins for his 
treatment of her during the time she was disabled from 
the injuries she received, and I think that he afterwards 
came to the office and told me how much it was, but he 
never gave me an itemized bill. I told him it was not 
necessary to have one in order to include it in the petition, 
and it was put in. The bill was never given to me for 
any other purpose than to be put in this petition to be re- 
covered iu the judgment against the city. Nothing was 
said about my collecting the money for him, but simply 
that it might be collected in the judgment in addition to 
the damages from the injuries to Mrs. Collius. I know it 
was not given to me or the office to collect for the simple 
reason that it is not on the collection register. The doc- 
tor’s bill was.not recovered in the suit for the reason that 
the court held that it was a claim in favor of the husband 
and not the wife. Dr. Hall and I have never had any 
conversation in regard to my collecting his bill to my recol- 
lection. Dr. Hall has three or four times since the judg- 
ment was recovered asked me when I thought it would be 
paid, and I always told him what was being done about it. 
That is the only kind of conversation I ever had with 
him about it. The conversation in front of the doctor’s 
house was like this—he said: ‘Strode, when is that Col- 
lins judgment likely to be paid?” I said I did not know 
just how soon, but the levy had been ordered by the city 
council, and as soon as the money was collected it would 
be paid. He said he was hard up and would like to get 
his money out of it. George Smith and I bought the 


° 


JANUARY TERM, 1886. 667 


Hall y. Strode. 


judgment and it was assigned to me. The amount due on 
the judgment was about $900, one-half of which belonged 
to Mrs. Collins and the other half to her attorneys as fees. 
We gave them $400 for their share. I went to Dr. Hall’s 
office to notify him that the Collins’ would probably get 
the money, but he was not in, and did not see him. The 
money was not paid to Mrs. Collins till about an hour after 
I went to the doctor’s oftice. 

A.—There was no part of the judgment paid at the 
time Hall sued me, nor perhaps six months afterwards, or 
longer. The first was paid after the first of January, 1885. 

The conversation in front of Mayer’s store was like this: 
Dr. Hall asked me about this Collins claim; when it was 
about to be paid; when Collins’ would get their money. 
I told him that Smith and I had bought the judgment, 
and it was assigned tome. He asked me if I saved out 
his bill. I told him no, I had no authority todoso. He 
said, “ Did I not put my claim in your hands for collec- 
tion?” J said, “No, I never had it for any purpose but to 
put it in the petition.” He said I had it for collection. I 
denied it. That is about all that was said. At the time 
he gave me the amount of his bill to put in the petition 
I asked him if it was charged to Jonathan Collins; he 
said it was; I told him we were bringing the suit in the 
name of Mrs. Collins, and he suggested that he would 
change it. I did not know that he changed it. 


CROSS-EX AMINATION. 


Smith and I dissolved partnership in November, ’82. 
The judgment against the city was for $1,000; Mrs. Col- 
lins had about $100 costs to pay ; the judgment drew seven 
per cent interest, and was recovered in May, ’83; Mrs, 
Collius’ share, including interest, was $475 or $480. The 
costs were talked over with Mrs. Collins, but nothing was 
said about any other expenses; I never said anything to 
either Mr. or Mrs. Collins about the Doctor’s bill; I had 
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no authority. In the petition we claimed $125 for medi- 
cal service and attendance. Dr. Hall’s name was not used. 
After her wrists had been examined, there upon the wit- 
ness stand, by the doctors and pronounced almost as good 
as before the wrists were broken, and that it was a good 
job of surgery. The doctor said to me, I am going to have 
more than the $57 I named for my job of setting her arms; 
it is $125, and if they get a judgment I am going to have it. 
On rebuttal Hall denied making the above statements. 

Simon D. Mayer testified: Heard conversation between 
Dr. Hall and Strode in front of my store. Mr. McCauley 
was present. It wassomething abouta claim against Mrs. 
Collins. Dr. Hall stated he put the claim into Mr. Strode’s 
hands for collection. Strode said he did not, that is all I 
know. I did not hear all the conversation. 

Byron Clark testified: Was present at conversation in 
front of Dr. Hall’s honse; it was like this. The doctor 
asked Strode when that Collins judgment was to be paid, 
said he wanted some money out of it on his bill. Strode 
said a levy had been made and he supposed it would be 
paid some time next year, when the taxes were collected. 

After evidence submitted and argument made, the plain- 
tiff asked the court to instruct the jury as follows: 

1. It is the duty of an attorney at law to exegcise due 
diligence in the prosecution of all business entrusted to him, 
and if you find from the evidence that the plaintiff placed 
the claim he had agaiust Mrs. Collins in the hands of the 
defendant for collection, and that the defendant, by using 
ordinary diligence, could have collected the same, but failed 
to do so, and plaintiff by reason of such failure lost his 
claim, then you must find for the plaintiff; which the court 
modified by adding thereto the following words: “ pro- 
vided she had contracted the debt, and was legally liable 
therefor,” and gave said instruction so modified to the jury, 
to which modification the plaintiff at the time excepted. 

2, When parties to a transaction swear contradictory to 
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each other you are to take.into consideration all the attend- 
ing circumstances of the case, the situation of the parties, 
and their relation to the case, their means of knowledge of 
the particular transaction, their inducements or incentives 
to know or forget the facts, and their natural tendency to be 
influenced by their personal interest, and after weighing 
the evidence in the light of all the attending circumstances, 
you will decide the case by a fair preponderance of the evi- 
dence. 

The plaintiff also asked the following: 

5. The plaintiff brings this action against the defeud- 
ant individually. Under the issues thus presented the de- 
fendant could not avail himself of the fact—if it isa fact— 
that at the time plaintiff claims that the cause of action 
arose, that the defendant was in partnership with some 
other person who would be jointly liable with him. In 
order to avail himself of this defense it would be necessary 
to specially set it up in his answer, and not having done so 
he has wiaved it, and cannot now avail himself of that de- 
fense, which the court refused to give, to which ruling the 
plaintiff excepted at the time. 

The plaintiff also asked the court to instruct the jury as 
follows: 

6. If you find from the evidence that the defendant 
undertook to collect the claim of pl’ff, or to make an effort 
to do so, out of the judgment obtained against the city for 
Mrs, Collins, and that by the exercise of reasonable dili- 
gence he could have done so, but that he failed to collect 
-said claim when he could have done so by asking her to 
pay it, and that in consequence of said neglect plaintiff lost 
his claim, then you should find for plaintiff upon this issue 
such sum as you may find from the evidence that his ser- 
vices were reasonably worth. 

Which the court modified as follows: “Provided the 
said Sarah A. Collins had contracted the debt, and was 
legally liable therefor,” and gave the instruction so modi- 
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fied to the jury, to which modification the plaintiff excepted 
at the time. 

The defendant requested the court to instruct the jury 
as follows: 

1. The jury are instructed that if they find from the 
evidence that the claim for medical services in question in 
this case was not a just and legal claim against Sarah A. 
Collins, but was a legal debt against her husband, and was 
not such a debt as could have been legally enforced against 
Sarah A. Collins, then plaintiff cannot recover in this ac- 
tion, which the court gave, to which ruling the plaintiff ex- 
cepted at the time. 

2. Before you can find for plaintiff in this action you 
must find from the evidence that defendant received the 
claim for collection and undertook to collect the same, and 
that he has been guilty of negligence, and that by reason of 
such negligence the plaintiff has suffered loss or damage in 
the failure to collect the claim mentioned. 

The court on its own motion instructed the jury as fol- 
lows: 

1. Gentlemen of the jury: 

The plaintiff in this action claims of the defendant the 
sum of $59, and alleges that about the month of August, 
1881, the defendant was an attorney at law and was en- 
gaged in the practice of his profession in this county. At 
about that time plaintiff employed said defendant as such 
attorney to collect for plaintiff an account which he then 
put into his hands for that purpose against one Sarah A. 
Collins for $59, which said defendant as such attorney re- 
ceived and agreed to collect, for which plaintiff agreed to 
pay him what his services were reasonably worth; that said 
account, with due and reasonable diligence, could have been 
made and collected from the said Sarah A. Collins, but by 
the inexcusable neglect on the part of the defendant the 
same has not been collected, and the said Sarah A. Collins 
is now insolvent, and that said account has become and is 
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entirely worthless by the reason of the said neglect on the 
part of the defendant. 

The defendant in his answer denies all of the allegations, 
and it devolves on the plaintiff to establish them by a pre- 
ponderance of the evidence. The burden as to the counter- 
claim set out in his answer is upon the defendant. 

2. In order to recover in this action plaintiff must have 
proven by a preponderance of evidence that by an express 
or implied agreement defendant undertook to collect for 
him a debt owing to him by Sarah A. Collins, due or to 
become due, and it must appear from the evidence to have 
been a legal liability and not merely a moral obligation, a 
lawful debt and not a mere claim of indebtedness, because 
if she owed plaintiff nothing, no neglect or failure of de- 
fendant to collect for him out of her property or out of the 
proceeds of any claim or pretended claim which she did 
not legally owe could in law result in lawful damage to 
the plaintiff; or create a legal liability on the part of the 
defendant. 

3. The law imposes the duty upon the husband of fur- 
nishing necessary medical attendance to the wife, and neither 
the wife or separate property will be liable therefor, except 
under and by virtue of an express or implied agreement 
made with her at the time or before such attendance or 
‘services are reudered in which and by which she under- 
takes to pay therefor. 

4, Ifyou find from the evidence that at or about the © 
time the plaintiff rendered the professional services upon 
which his claim against Sarah A. Collins is based he 
changed the same on his book to or against her husband, 
that fact would raise a strong presumption that no such 
agreement was made or existed between her and plaintiff 
that she would pay for such services. 

5. The judgment in favor of Sarah A. Collins and 
against the city of Plattsmouth, and which is in evidence 
in this case, was her separate property, and neither it nor 
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the proceeds thereof was or is liable for her husband’s debt, 
if any he owed to plaintiff for medical service or attend- 
ance furnished, as is claimed by plaintiff, and defendant 
could not lawfully appropriate the same, or any part thereof 
which might be in his hands, as her attorney or otherwise, 
to payment of her husband’s debt to plaintiff or to any 
other person, and failure so to do would not create any 
legal liability against him. 

6. If you find from the evidence that the claim referred 
to was not a lawful claim, such as is described and defined 
in instruction No. 2 above, or that defendant was not em- 
ployed by plaintiff to collect such debt, you need not con- 
sider the question of negligence, but you should find for 
defendant on plaintiff’s cause of action. 

7. Ifthere was a lawful debt in favor of plaintiff and 
against Sarah A. Collins, and plaintiff employed defendant 
to collect it, defendant would be required to use reasonable - 
skill, diligence, and care to collect the same, and if by rea- 
son of his failure or neglect to do so plaintiff’s debt was 
lost, the defendant would be liable for the amount which 
he might have collected on said debt by the use of reason- 
able diligence and care. 

8. In order to recover on his cause of action set up in 
his answer defendant must have proven by a preponder- 
ance of the evidence that the professional and legal services 
claimed for were performed and rendered by him for plain- 
tiff, and at his instance and request. If you find that such 
services were so rendered and performed you should allow 
him what the same were reasonably worth under the evi- 
dence, unless you find that at the time of the settlement 
of the case in which the services were rendered he agreed 
with plaintiff not to charge him anything. As to such 
agreement the burden of proof is upon the plaintiff. 

The action, it will be observed from an examination of 
the petition, is not based upon the legal liability of Mrs. 
Collins to pay the claim, but it is alleged that the defend- 
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ant was employed by the plaintiff to collect the claim; 
that he was the attorney for Mrs. Collins, and while said 
claim was in his possession he recovered a judgment in 
favor of Mrs. Collins against the city for the sum of $1,000, 
and that he had control of the same, and that Mrs. Collins 
was willing to pay the plaintiff’s claim out of said judg- 
ment, and that the defendant could have collected the same, 
but failed to doso; and that by reason of said neglect, and 
the purchase of the judgment by himself, the plaintiff has 
sustained the amount of damages claimed. To the allega- 
tions thus made the defendant interposes denials. Upon 
the issues thus made by the pleadings the plaintiff was en- 
titled to have the cause submitted to the jury, but these 
issues were entirely lost sight of by the court in its instruc- 
tions to the jury. Thus, in the first instruction asked by 
the plaintiff, the court placed the right to recover upon the 
ground that the plaintiff had legally contracted the debt 
and was legally liable therefor, and this principle rans 
through all the instructions. How far a defense of this 
kind would be available it is unnecessary to consider, as 
the question does not arise. 

Such a defense would be available, no doubt, on a fail- 
ure to collect by legal process, but not in a case like this. 
Suppose a claim was placed in an attorney’s hands for col- 
lection, against which the statute of limitations had run, 
but the debtor, notwithstanding the statute, was willing to 
pay, and that the attorney holding the claim also hada 
judgment in his hands in favor of the debtor, out of which 
the debtor was willing the claim should be paid, could the 
attorney, upon a failure to ask for or seek to have the claim 
satisfied, take an assignment of the judgment at a very con- 
siderable discount, and thereby prevent the payment of the 
claim, and afterwards plead the statute of limitations for 
the debtor as a defense to the action? That he could ‘not 
will not be seriously questioned ; yet, if the plaintiff’s state- 
ment is correct, his claim rests upon much stronger grounds. 

43 
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His services were rendered to Mrs Collins to cure the very 
injuries for which she recovered against the city. It may 
reasonably be inferred from the testimony that his only 
expectation of compensation was from the judgment against 
the city. Both Collins and his wife, probably, were willing 
to pay, but did not have the means except as obtained from 
this judgment, and this probably explains the change in 
the account from Mr. to Mrs. Collins, when the plaintiff 
was informed that the action was brought in her name. 

If the plaintiff’s allegations are true, the defense would 
seem to be the unwillingness of Mrs. Collins to satisfy the 
claim, and the consequent inability of the defendant to col- 
lect it. The plaintiff is entitled to have the issue as made 
by the pleadings submitted to the jury, and that was not 
done on the former trial of this case. The court should 
have given the fifth instruction asked by the plaintiff. The 
answer consists of denials—practically a general denial. 
If there was a defect of parties defendant, as the defect did 
not appear on the face of the petition, it should have been 
set up by answer; and as this was not done, no proof could 
be given on that point. It is unnecessary to notice the 
several instructions in detail, as the case was tried upon a 
theory not authorized by the pleadings; and as there must 
be a new trial, we will not comment on the testimony. 
The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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J. OLIVER DENNIS ET AL., APPELLANTS, V. THE OMAHA 


1. 


NationaL BANK, APPELLEE. 


Revivor of Judgment. The county court has authority to 
revive a judgment rendered by it. 


: JURISDICTION OF COUNTY CouRT. Where the tran- 
script of a judgment rendered in a county court is filed in the 
district. court of the same county, all proceedings should there- 
after be held in such district court, but in the absence of a 
statute prohibiting the court in which the judgment was ren- 
dered from proceeding further in the case, a judgment of revivor 
rendered in such court will not be invalid. 


Homestead: CASE STATED. The wife of one D. possessed 
a homestead in her own rigbt in the city of O., in this state. 
In 1877 D., being in embarrassed circumstances, went to the 
Black Hills to open some mines possessed by hin. In the fall 
of 1878 he returned to this state, and the February following 
his wife died, leaving a daughter, the child of D., about three 
years ofage. D. then procured a brother-in-law and his wife to 
move into the house, rent free, and take care of his child, the 
furniture of D. remaining in the house. D. thereupon returned 
to the Black Hills, and remained till 1882. While there he 
exercised the right of suffrage at least once, perbaps three times, 
but the proof showed that he was there merely for a temporary 
purpose, and that his actual home was in O.,in thisstate. Held, 
That his right of curtesy in the homestead was not subject to 
sale on execution—that there was no abandonment of the home- 
stead. 


APPEAL from the district court of Douglas county. 


Heard below before NEVILLE; J. 


George W. Doane, for appellants. 
Arthur C. Wakeley, for appellee. 
MaxweELt, Ca. J. 


In January, 1875, two judgments were recovered in the 


county court of Douglas county by the defendant against 
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the plaintiff and the Hall Steam Engine Co., one for 
$139.45, and the second for $129.52, the debt in each case 
being incurred in 1874. In March, 1879, a transcript of 
one of the judgments was filed in the district court of 
Douglas county. In February, 1882, the judgments having 
become dormant, proceedings to revive the same were in- 
stituted in the county court of Douglas county, and the 
actions revived. Transcripts were thereupon filed in the 
district court of that county, and executions issued thereon, 
which were levied on the interest of the plaintiff in lot 2, 
block 14, in E. B. Smith’s addition to the city of Omaha, 
being his life interest therein as tenant by the courtesy. 
The plaintiff’s interest in said lot was thereafter sold to the 
defendant under said levy, the sale confirmed, and a deed 
made to the purchaser. An action of forcible entry and 
detainer was thereupon brought by the purchaser to obtain 
possession of the premises, whereupon the plaintiff brought 
this action to enjoin the prosecution of the said action. 

On the trial of the cause the court found the issues in 
favor of the defendant, and dismissed the action. 

The testimony tends to show the following facts: That 
the lot in question was purchased before the debts on which 
these judgments were recovered were incurred; that the 
title to the same was in the name of plaintiff’s wife; that 
a small house was erected on the lot, in which the plaintiff, 
his wife, and child resided ; that the plaintiff was engaged 
in business in Omaha, but was unfortunate; that about the 
year 1877 or 1878—the time is not certain—he went to 
the Black Hills to better his financial condition. He tes- 
tifies, on cross-examination, “I had some mining interests 
there, and I thought I could make some money out of them, 
and went back and tried to do so, as I was embarrassed 
financially.” He returned home the first time in Decem- 
ber, 1878. His wife died in the following February. He 
then procured his brother-in-law, Mr. Viss, and his wife 
to live in the house in question and take care of his child 
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during his absence; and in May, 1879, he returned to the 
Black Hills, where he seems to have remained until 1882, 
when this action was instituted. 

The first objection made by the appellant is that the 
county court has no authority to revive a judgment. This 
question was before this court in Hunter v. Leahy, 18 Neb., 
80, and it was held that the county court, upon proper 
application, may revive a judgment that has become dor- 
mant. And in Miller v. Curry, 17 Neb., 321, it was held 
that the provisions of the code for the revival of judgments 
apply to actions before justices of the peace. These decisions, 
in our view, state the law correctly. A court that has 
authority to render a judgment in the first instance cer- 
tainly retains the power, where no appeal has been taken, 
to keep such judgment alive until it is satisfied. The first 
objection, therefore, is untenable. ; 

2. That a transcript having been filed in the district 
court, proceedings to revive should have been had in that 
court. There is great force in the objection of the appellant, 
and this was the course pursued in Fox v. Abbott, 12 Neb., 
828. The cause practically having been transferred to the 
district court, where all the remedies known to the law may 
be resorted to for the collection of the judgment, it would 
seem but justice that all proceedings should be had there- 
after in that court; but as the statute does not declare that 
the inferior court is ousted of jurisdiction, we cannot hold 
that it is, and must therefore hold that the county court had 
authority to revive tle judgments. The second ground of 
objection, therefore, is not sustained. 

3. That the plaintiff had not abandoned his homestead. 
This, evidently, is the principal question in the case. The 
right of homestead is governed by the law in force when 
. the debt was incurred. Dorrington v. Myers, 11 Neb., 
888. DeWitt v. Sewing Machine Co., 17 Neb., 533. 
McHugh v. Smiley, Id., 620. The statute in force when 
this debt was contracted-exempted a homestead owned and 
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occupied by any resident of this state being the head of a 
family, and declared that the same should be exempt so 
long as it was owned and occupied by the debtor as such 
homestead. In case of the death of the debtor the estate 
in the homestead descended to the heirs at law or legatees, 
free from all claims of creditors. The testimony shows 
that the plaintiff left his furniture in the house in contro- 
versy. He was a widower financially embarrassed. He 
went to the Black Hills temporarily, as he testifies, to work 
his mines, and if possible to better his circumstances. He 
seems to have engaged in various kinds of business there, 
and possessed a ranch. We do not understand by this that 
he had anything more than a squaitter’s claim on the pub- 
lic lands, as the testimony fails to show anything more 
than this. Four witnesses testify that he voted in the 
. county in which he resided at least twice up to the year 
1882, and that he was registered as a voter. This he 
denies, except as stated on his cross-examination as follows: 
“Just before I came away there was a lot of roughs came 
in there from Montana, and we had several cabins broken 
open and things taken out ; and we had no officers and no 
way of getting hold of them except going ten or twelve 
miles, and we set a day for a kind of an election to get a 
constable and justice of the peace, so that we could get hold 
of them without going so far, and we had a little election, 
and I voted there just before I came away in 1882.” In 
regard to the registration he states that the registrar entered 
his name without his application. There is no doubt of 
the general rule that the exercise of the elective franchise 
is conclusive upon the question of residence. That is, that 
a party who has gone into another state or territory cannot 
be permitted to deny that he is a resident of the place 
where at the time he has exercised the right of suffrage. 
This rule, however, when applied to the homestead, nec- 
essarily must be governed by the facts in each case. Thus, 
suppose the wife of a resident of this state possesses a home 
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therein, in which the family reside, the husband and father 
could not by going into another state deprive them of this 
home without their consent by the mere exercise of the 
right of suffrage in such other state or territory; and par- 
ticularly is this true if he went there for a merely tem- 
porary purpose. Where the homestead right has once 
become vested by the party entering into possession and 
enjoying-the same for years, such right, as against a debt 
incurred after the homestead right was acquired, can be 
divested only by a sale or abandonment. Dorrington ». 
Myers, 11 Neb., 891. In Stout v. Rapp, 17 Neb., 469, it 
is said: “It is evidently the purpose of the statute of this 
state, as well as others having similar laws, that the home- 
stead exemption shall not be so much for the benefit of the 
person standing in the position of the head of the family 
as for the family itself. This has been the holding of the 
courts with but few exceptions. See Thompson on Home- 
stead Exemptions, §§ 40 and 41.” The abandonment 
that would subject the homestead to sale would be total, 
without any occupancy under claim of homestead. Now 
suppose that a wife and family are in possession of a home- 
stead under the statute of 1867, and that the husband and 
father has removed to another state, the homestead would 
still be exempt, because, in fact, it was the home of the 
wife and family. So if the wife should die, but the family 
should continue to reside therein, it would still partake of 
the homestead character, and would be exempt. Cases, no 
doubt, may be found in some of the older states where a 
- narrow construction has been given to the statute, and its 
beneficent objects in many cases defeated. The statute 
being remedial! in its nature is to receive a liberal construc- 
tion, so far as may be consistent with good faith to cred- 
itors, to carry it into effect. “If the homestead was exempt 
when the debt was contracted, then no reliance could have 
been placed by the creditor on that property for the satis- 
faction of his claim. So long, therefore, as the homestead 
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is used as such it continues a homestead. In the case at 
bar the wife being dead, and the father of ithe only child 
in embarrassed circumstances, he procured his deceased 
wife’s sister and her husband to move into his house, rent 
free, and take care of his child. The plaintiff’s furniture 
was left in the house. The arrangement for the care of his 
daughter evidently was temporary in its nature, as he was 
hoping and expecting to better his fortune in the Black 
Hills, and then return to Omaha. That he regarded as 
his home, and it certainly was the home of his daughter, 
the only home that she had ever had. There was no such 
abandonment of the homestead, therefore, as would subject 
it to sale upon execution; and being occupied as a home- 
stead when the sale took place it does not in any manner 
affect the homestead right. McHugh v. Smiley, 17 Neb., 
620-626. The defendant, therefore, acquired no interest 
jn the premises by the purchase of the plaintiff’s right of 
curtesy. It follows that the judgment of the district court 
must be reversed, and judgment will be entered in this court 
niaking the injunction perpetual. We have not discussed 
the question whether the property in question descended to 
the daughter upon the death of her mother, free from the 
claim of curtesy on the part of the plaintiff, for the reason 
that it is not presented in an issuable form and is imma- 
terial in the case. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 
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JosEPH LAMB, PLAINTIFF IN ERROR, Vv. Betsy 
SHERMAN, DEFENDANT IN ERROR. 


1. Judgment: Lien. A judgment was rendered in the county 
court of J. county, and a transcript thereof filed in the district 
court of said county, and a duly certified transcript from the 
district court of J. county was filed in the district court of T. 
county Feb. 19, 1876. In January, 1878, the debtor and his 
wife conveyed their real estate in T. county to one §., the deed 
being acknowledged and recorded May 6th, 1878. Held, That 
the real estate was subject to the lien of the judgment. 


© 


Judicial Sale: CONFIRMATION: DEED. A purchaser at exe- 
cution sale of real estate, upon the payment of the purchase 
money and confirmation of the sale, becomes the equitable owner 
of the property, and in a proper case may compel the issuing of 
a sheriff’s deed to himself. 


: DEED. Imperfect recitals in a sheriff’s deed of the facts 


required by section 500 of the code do not render the deed void, 


od 


The power of the court to eempel the issuing 
of a proper deed toa purchaser at execution sale is a continuing 
one, and is not exhausted by the issue of a defective deed. 


> 


: $ : A Sheriff’s deed for lands sold upon execution 
relates back to the time such lands become liable to the satis- 
faction of the judgment. 


an 


Error to the district court for Thayer county. Tried 
below before Morais, J. 


O. H. and A. R. Scott, for plaintiff in error. 


Griggs & Rinaker and Colby, Hazlett & Bates, for de- 
fendant in error. 


MaxweELt, Cu. J. 


This is an action of ejectment brought by the defendant 
in error against the plaintiff in the district court of Thayer 
county to recover the possesion of the east half of the south- 
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west quarter of section twenty-one, in township one north, 
of range one west. On the trial of the cause the jury 
returned a verdict in favor of the defendant in error, on 
which judgment was rendered. The plaintiff below, to 
prove her title to the premises, introduced in evidence a 
certificate of the register of the land office at Beatrice to 
Daniel Sherman, dated May 8, 1874, for the land in ques- 
tion; also a patent from the United States to Daniel Sher- 
man for said land, dated August Ist, 1874; also a deed 
from Daniel Sherman and Betsy Sherman, husband and 
wife, to Edwin D. Sherman, dated Jan. 2d, 1878, but 
acknowledged and recorded May 6th, 1878; also a deed 
from Edwin D. Sherman to Betsy Sherman, the defendant 
in error, dated October 9th, 1879. The plaintiff in error 
then offered in evidence a sheriff’s deed for said premises, 
as follows: , 

“Know all men by these presents: That, whereas, at 
the December term, A.D. 1875, of the probate court with- 
in and for Jefferson county, in the state of Nebraska, J. 
V. Switzer recovered a judgment against Daniel Sherman 
for the sum of sixty and fifiy-one-hnndredths dollars and 
costs of suit, taxed at two and ten-one-hundredths dollars. 
And whereupon, by virtue of an execution issued by M. 
M. House, the clerk of the district court within and for 
Thayer county, Nebraska, and under the seal thereof, 
bearing date the 25th day of April, a.p. 1878, and directed 
to the sheriff of Thayer county, Nebraska, commanding 
him to cause to be levied of the goods and chattels, and 
for want.thereof on the lands and tenements of the said 
Daniel Sherman, defendant, sufficient to satisfy the said J. 
V. Switzer, plaintiff, his judgments and costs as aforesaid, 
together with interest on said judgment from the 5th day 
of December, a.D. 1875, and all accruing costs; the sheriff 
as aforesaid did on the 29th day of April, a.p. 1878, for 
want of goods and chattels, levy on and seize the follow- 
ing lands and tenements of the said Daniel Sherman, de- 
fendant, to-wit: 
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“The east half (4) of south-west quarter (4) of section 
21, in township one (1) north, of range one (1) west, in 
Thayer county. 

“‘ And, whereas, the said sheriff as aforesaid, under and 
by virtue of said execution, did on the 4th day of June, 
A.D. 1878, at the east front door of the court-house, in 
said county of Thayer, that being the place where the last 
term of the said district court was held, having first sum- 
moned two disinterested freeholders, residents of said 
Thayer county, and having administered to them an oath 
impartially to appraise said lands and tenements upon 
actual view thereof, and said sheriff, together with said 
freeholders, having made an appraisement in writing of 
said lands and tenements, and having first given due and 
legal notice of the time and place of said sale, for not less 
than thirty days prior thereto in the Thayer County Sen- 
tinel, a newspaper printed and in general circulation in 
said county of Thayer, sell the said lands and tenements 
at public auction to Joseph Lamb for the sum of four 
hundred and thirty dollars, he being the highest bidder 
therefor, and the said last mentioned sum being not less 
than two-thirds of the appraised value thereof. Which 
sale afterwards, at the May term of said district court, a.p. 
1879, was examined and confirmed by said court; and the 
said W. D. Galbraith, sheriff of said Thayer county, or- 
dered by said court to make a deed of said lands and tene- 
ments to the said Joseph Lamb. 

“ Now therefore, I, the said W. D. Galbraith, sheriff of 
the said county of Thayer, as aforesaid, in consideration 
of the premises, and in virtue of powers vested in me by 
law, do hereby give, grant, and convey to the said Joseph 
Lamb, his heirs and assigns, all the estate, right, title, and 
interest in and to the lands and tenements sold as afore- 
said, of which the said Daniel Sherman, defendant, was 
seized and possessed on the 20th day of April, 1878, or 
any time thereafter, to the east half (4) of the south-west 
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quarter (3) of section twenty-one (21), township one (1) 
north, of range one (1) west, with all appurtenances there- 
to belonging, to have and to hold the same to the said 
Joseph Lamb, his heirs and assigns, and to them and their 
use and behoof forever. 

“Tn testimony whereof I have hereunto set my hand 
this 23d day of May, a.p. 1879. 

“W. D,. GALBRAITH, 
‘Executed in presence of “ Sheriff. 
“Byron M. Youne, 
“M. M. House.” 
“Strate oF NEBRASKA, 
Thayer County. \ = 

“On this 23d day of May, a.p. 1879, before me, M. 
M. House, clerk of the district court held within and for 
said county, personally appeared W. D. Galbraith, sheriff 
of said county, to me well known to be the identical per- 
son described in, and who executed the foregoing instru- 
ment of conveyance, and who acknowledged said instru- 
ment to be his voluntary act and deed as said sheriff, for 
the use and purpose therein mentioned. In testimony 
whereof, I have hereunto set my hand and affixed the seal 
of said court this 28d day of May, a.p. 1879. 

“MM. M. Houssz, 

“ Clerk of the District Court, Thayer County, Nebraska.” 
( SEAL OF THE 
1 DISTRICT COURT 


NEBRASKA, 
THAYER COUNTY. 


ENDORSED 
“ Sheriff’s Deed. W. D. Galbraith, sheriff, to Joseph 
Lamb. Dated May 23d, 1879. 
“SraTe or NEBRASKA, 
Thayer County. }ss 
“ Filed for record this 23d day of May, A.D. 1879, at 
1 o'clock p.m, and recorded in the office of the clerk of 
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said county in book ‘G’ of deeds on page 469. Entered 
on Numerical Index. 
“M. M. Hovss, 
“HH. E. Garzee, “ Clerk. 
“ Deputy.” 

This deed was objected to for the reason that it was im- 
material, irrelevant, and incompetent. The objections 
were sustained and the deed excluded. The plaintiff in 
error thereupon offered in evidence the transcript of a 
judgment rendered in the county court of Jefferson county 
in an action wherein J. V. Switzer was plaintiff and 
Daniel Sherman defendant, dated December 8d, 1875, the 
judgment being for $60 and costs ; also a certificate of the 
clerk of the district court of Jefferson county, showing 
said transcript to have been filed in said court on the 18th 
of February, 1876; also the following referring to the 
transcript: “ Filed in the office of the clerk of the district 
court in and for Thayer county, Nebraska, on the 19th 
day of February, A.D. 1876. M. M. House, Clerk.” 

Objection was made to this transcript as being immate- 
rial, irrelevant, and incompetent. The objections were 
sustained and the transcript excluded. The plaintiff in 
error thereupon offered in evidence an execution issued on 
the transcript above referred to by the clerk of the district 
court of Thayer county, dated April 25th, 1878, under 
which the premises in question were sold, and the sheriff’s 
return to the same, whereby it appears that the premises 
were sold to the plaintiff in error for the sum of $480; 
also the confirmation of the sale, order to make a deed to 
the purchaser, and. distribution of the proceeds of the sale. 
These were objected to as being immaterial, irrelevant, 
and incompetent. The objections were sustained and the 
evidence excluded. The plaintiff in error then offered 
to prove that the debt under which the sale took place was 
contracted in December, 1874, and after the patent was 
issued to Sherman. This was objected to, and the objec- 
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tion sustained. The plaintiff in error offered to prove that 
Daniel Sherman did not reside on the land in question 
from September to December, 1874, 1875, and to the year 
1876. This was objected to and excluded. There was a 
large amount of other testimony offered and excluded, to 
which we need not refer. The court then directed the jury 
to return a verdict in favor of the defendant in error, 
which was done, and judgment rendered thereon. 

It will be seen that the judgment under which the plain- 
tiff in error claims title became a lien on the land in ques- 
tion on the 19th of February, 1876; that an execution 
was duly issued thereon, under which a sale of the land in 
question took place. The sale confirmed a deed ordered 
and the surplus distributed among the creditors of Sher- 
man, yet all of these proceedings were held by the court 
below not to affect the title of the defendant in error, al- 
though the deed of Daniel Sherman and wife to Edwin D. 
Sherman, under which she claims title was acknowledged 
and recorded and presumably delivered May 6th, 1878; 
but even if it related back to the time it was dated, viz., 
January 2d, 1878, still the land would be subject to the 
lien of the judgment. 

Sec. 561 of the code provides that “in all cases in which 
judgment shall be rendered by a justice of the peace the 
party in whose favor the judgment shall be rendered may 
file a transcript of such judgment in the office of the clerk 
of the district court in the county in which the judgment 
was rendered, and thereupon the clerk shall, on the day on 
which the same shall be filed, enter the case on the execu- 
tion docket, together with the amount of the judgment, 
and the time of filing the transcript.” 

Sec. 562 provides for a lien on the real estate of the 
debtor. Section 563 provides that the clerk of the district 
court may issue execution, etc., on the judgment. Section 
429a provides that the transcript of a judgment of any 
district court in this state may be filed in the office of the 
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clerk of the district court in any county, and be a lien on 
the real estate of the debtor in like manner as in the 
county where the judgment was rendered, and that execu- 
tion may be issued thereon, ete. 

Section 18 of chapter 20, Comp. St., provides that “any 
person having a judgment rendered by a probate court 
may cause a transcript to be filed in the office of the clerk 
of the district court in any county of this state, and when 
such transcript is so filed and entered upon the judgment 
record, such judgment shall be a lien on real estate in the 
county where the same is filed,” etc. See Cabon v. Grue- 
nig, 18 Neb., 562. 

Sec. 2 of the same chapter provides that “the provisions 
of the code of civil procedure relative to justices of the 
peace shall, where there are no special provisions to the 
contrary, apply to county courts.” 

Sec. 498 of the code provides for the confirmation of all 
sales of real estate, whether sold upon execution or order 
of sale. 

In State Bank v. Green, 10 Neb., 134, 135, it is said: 
“Under our statute governing sales of real property on ex- 
ecution the title of the purchaser depends entirely upon 
the sale being finally confirmed by the court under whose 
process it was made, and until this is done the rights of 
the execution debtor are not certainly divested. filler v. 
Hall, 1 Bush (Ky.), 230.” © 

Under our code a purchaser of real estate at execution 
sale, who has paid the purchase price, and the sale has. 
been confirmed, is the equitable owner of the property, and 
may compel the officer, if need be, to execute a deed there- 
for. Our statute was designed to protect the debtor by re- 
quiring an appraisement of the property, and that it bring 
at least two-thirds of the appraised value, and the pur- 
chaser by transferring to him the title of the debtor. 
Therefore, where the court has jurisdiction, its proceedings 
in confirming a sale are not subject to attack collaterally. 


688 SUPREME COURT OF NEBRASKA, 


pone? 


Lamb y. Sherman, 


Sec. 500 of the code provides that “the deed shall be 
sufficient evidence of the legality of such sale and the pro- 
ceedings thereunder until the contrary be proved, and 
shall vest in the purchaser as good and as perfect an estate 
in the premises therein mentioned as was vested in the 
party at or after the time when such lands and tenements 
became liable to the satisfaction of the judgment. And 
such deed of conveyance to be made by the sheriff or other 
officer shall recite the execution or executions, or the sub- 
stance thereof, the names of the parties, the amount, and 
date of term of rendition of judgment by virtue whereof 
the said lands and tenements were sold as aforesaid, etc. ° 

It will be observed that there is no recital in the deed 
that the transcript of the judgment was filed in the district 
court of Thayer county, but the filing is to be inferred 
from the fact that the clerk of said court issued execution 
on the transcript, and is clearly proved. The object of re- 
quiring the recital of the date of the judgment, no doubt, : 
was for the purpose of showing on the face of the deed 
from what time the lien became operative, and in a con- 
test between lienholders or persons claiming to be bona fide 
purchasers it might become material. 

But if one or more of the statements required by the 
statute had been omitted from the deed the power of the 
court to protect the purchaser, being a continuing one, it 
could require the sheriff to execute a new deed to conform 
to the statute, and this power should be exercised ina 
proper case. 

The deed in this case purports to convey the title pos- 
sessed by Daniel Sherman on the 25th of April, 1878, and 
does not relate back to the date of the lien of the judg- 
ment as it should do. But even then it appears to have 
transferred the title of Daniel Sherman to the plaintiff 
in error. The record shows that the deed from Daniel 
Sherman and wife to Edwin Sherman was acknowledged 
and presumably delivered May 6th, 1878, after the levy 
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of the execution. In the case at bar there is not an entire 
omission to state in the deed all the facts required by the 
statute, but they are not stated as fully as they should be. 
The deed, therefore, should have been received in evidence. 
As there must be a new trial the district court should per- 
mit an examination of the facts under which the plaintiff 
in error claims the possession of the land in controversy, 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges eoncur. 


WILLraM MurRPHY, PLAINTIFF IN ERROR, V. JOHN 
Lyons, DEFENDANT IN ERROR. 


1. Summons: SERVICE BY PUBLICATION. Before service of no- 
tice of the pendency of an action against a defendant can be 
made by publication in a newspaper an affidavit must be filed 
with the clerk of the court in which the action is pending, set- 
ting forth that service of the summons cannot be made in the 
state on the defendant to be served, and that the cause is one of 
those mentioned in section 77 of the civil code. 


2. Jurisdiction: The decrees and judgments of a court of gen- 
eral jurisdiction and power are presumed to have been made in 
causes in which the court had jurisdiction until the contrary is 
proved. Butif itis shown by the record that the court had not 
acquired jurisdiction over the subject matter or person, such 
jadgment or decree is void, and will be so treated in a proceed- 
ing either direct or collateral. 


8. Evidence: LOST PAPER. Before secondary evidence is admis- 
sible to prove the existence or contents of a paper claimed to 
have been attached to and a part of the files of a case in court 
it must appear that diligent search has been made in the proper 
office for such paper, and that it is lost or destroyed and cannot 
be found. 


44 
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Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


N. C. Abbott, for plaintiff in error. 
L. C. Burr and Lamb, Ricketts & Wilson, for defendant 


in error. 
REESE, J. 


This was an action of ejectment, instituted in the dis- 
trict court by plaintiff in error, by which he sought to 
recover the possession of the real estate in dispute. 

Defendant answered, alleging ownership, basing his 
title upon two certain deeds, one of which was made by 
the sheriff upon order of sale in an attachment proceeding 
against plaintiff, and the other by a master commissioner 
in a foreclosure of mortgage against plaintiff. The reply 
of plaintiff attacked both of those proceedings and alleged 
that the court rendering the judgment in attachment and 
the decree of foreclosure was without jurisdiction and that 
the proceedings in both cases were void for want of such 
jurisdiction. 

The principal allegation and point of attack is that in 
the attachment suit of J. B. Price against plaintiff, in 
which no other service was had than by publication of 
notice, the affidavit of non-residence was not filed in the 
office of the alerk of said court until after the first publica- 
tion of the notice, and that the notice as published fixed the 
answer day on the fifth Monday after publication instead 
of the third, as required by section 110 of the civil code. 
It is also claimed that no affidavit of non-residence was 
made in the foreclosure suit, that no other service was had 
than by publication, and that for want of such affidavit 
the whole proceeding was void. Plaintiff did not appear in 
either of said actions. Upon the trial of this case the 
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records and files of the district court in both cases were 
received in evidence over the objection of plaintiff, and, 
judgment being rendered against him, he alleges error in 
this court, assigning as such the admission of the deeds, 
pleadings, and records in those cases. 

The questions here presented are as to the jurisdiction 
of the district court in the actions which culminated in the 
two deeds admitted in evidence. It is insisted by defend- 
ant in error that those judgments cannot be attacked col- 
laterally, as plaintiff seeks to do; that every presumption 
is in their favor, and that the trial court did not err in 
admitting the deeds in evidence and rendering judgment 
in favor of defendant. It is true that the presumptions 
are in favor of the jurisdiction of the district court and 
that it had authority to render the judgments which 
form the basis of the deeds by virtue of which the defend- 
ant claims title to the land in question. We take it to be 
well settled that the judgments of courts of general juris- 
diction are supported by the presumption not only that 
they had jurisdiction to render such judgments as may ap- 
pear upon their records as having been rendered by them, 
but also every presumption must be indulged in all things 
necessary to such jurisdiction, and that they are not liable 
to a collateral attack for irregularities in the exercise of 
the jurisdiction which is presumed to exist. But it is com- 
petent for one seeking to avoid the force of a judgment of 
a court of general jurisdiction to attack such judgment for 
want of jurisdiction even in a collateral proceeding. Me- 
Gavock v. Pollack, 13 Neb.,535. Boker v. Chapline, 12 
Iowa, 204. For if the court had no jurisdiction to ren- 
der the judgment or decree it is void and is no judgment. 
The rule is that jurisdiction is to be presumed until the 
contrary is proved. Wells on Jurisdiction of Courts, 
chap. 6. 

On the trial of this case in the district court the defend- 
ant offered in evidence the judgment of the district court 
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of Lancaster county in the suit of J. B. Price against this. 
plaintiff, together with the files of the case. This was 
objected to because the affidavit of the non-residence of 
plaintiff (defendant in that action) was not filed until after 
the publication of notice was made, as appeared affirma- 
tively upon an inspection of the papers and record in the 
case, and that therefore the court had acquired no jurisdic- 
tion. The objection was overruled and the evidence ad- 
mitted. This record shows that the petition and affidavit 
for attachment were filed in the office of the clerk of the 
district court on the 18th day of December, 1879. On 
the 20th day of the same month the first publication of 
notice was made, and on the 22d the affidavit of the non- 
residence of the defendant in that action was filed. See- 
tion 78 of the civil code provides that “before service can 
be made by publication an affidavit must be filed that ser- 
vice of summons cannot be made within this state on the 
defendant or defendants to be served by publication, and 
that the case is one of those mentioned in the preceding 
section. When such affidavit is filed the party may proceed 
to make service by publication.” 

The filing of this affidavit has been held to be a juris- 
dictional matter in Blair v. West Point Manufacturing 
Company, 7 Neb., 146. Atkins v. Atkins, 9 Id., 191. 
Frazier v. Miles,10 Id.,109. McGavock v. Pollack, supra. 

In Frazier v. Miles, it is said that ‘Where service of 
summons cannot be had upon a defendant in this state and 
it is necessary to obtain service by publication, it must ap- 
pear that the steps required by the statute have been taken 
to obtain such service.” 

It is very apparent that no affidavit of the non-residence 
of plaintiff was on file at the time the first publication of 
notice was made, and it would seem equally clear that such 
publication, being wholly without authority, was void, and 
would give the court no jurisdiction. The language of the 
statute is, “ Before service can be made by publication an 
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affidavit must be filed,” etc. Again, in the same section it 
is said, “When such affidavit is filed the party may proceed 
to make service by publication.” This clearly indicates 
the object of the affidavit. Its subsequent filing could not 
cure the defect. 

The want of jurisdiction affirmatively appearing upon 
the face of the records and files of the case, the court erred 
in admitting them in evidence. 

Defendant also bases his right to tie possession of the 
property in question upon a commissioner’s deed, and cer- 
tain proceedings leading up to it, in the foreclosure of a 
mortgage on the land in question, wherein Catherine F. 
Stimpson was plaintiff, and this plaintiff (Murphy) was de- 
fendant, and in which case a decree of foreclosure was 
entered by the district court of Lancaster county. The 
deed, records, and proceedings in the case were offered in 
evidence and admitted over the objection of plaintiff in 
error. In that case, also, service was made by publication. 
No affidavit of the non-residence of Murphy was among 
the files nor recorded in the complete record, and no refer- 
ence to any such paper was made by any entry in the ap- 
pearance docket. 

The objection made to the introduction of this evidence 
was based upon the ground that it appeared thereby that 
no affidavit of non-residence was ever filed, and that there- 
fore the court rendering the decree was without jurisdic- 
tion. If no affidavit ever was filed it is clear that the decree 
would be void—MeGavock v. Pollack, supra—no appear- 
ance having been made, and no other service than by publi- 
cation being had. The defendant seems not to have rested 
upon the presumption in favor of the decree against Mur- 
phy, but introduced all the files of the case—the affida- 
vit of non-residence excepted—as well as the entries in the 
appearance docket. These were admitted over the objec- 
tions of defendant, but afterwards the attorney who prose- 
cuted the foreclosure suit was placed on the witness stand 
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for the purpose of showing by him that the affidavit was 
actually made and filed. This testimony was objected to, 
and the objection overruled and the testimouy taken. The 
clerk was afterwards placed upon the stand for the pur- 
pose of showing that he had searched for the missing paper, 
but that it could not be found. 

Assuming that it was competent to prove the loss of this 
paper, or rather that it could not be found in the office, 
and the further fact that such a paper had been actually 
filed and was at one time among the records, we think the 
testimony of the clerk fell far short of laying the founda- 
tion for secondary proof of the existence of the paper 
and of its contents, His testimony was, substantially, that 
his attention had not been called to the matter until the 
day of trial, and that he had made no examination in his 
office except among the papers in the case and upon the 
appearance docket. It was shown that the papers and files 
were originally very loosely attached together. The prob- 
ability that some of them might have become detached was 
very great, even before they were entered upon the appear- 
ance docket and complete record, yet no effort was made 
to find the missing paper. For aught that was shown the 
affidavit might have been found in a few minutes’ search. 
At least, as much diligence should have been shown in 
endeavoring to find the missing paper as would have been 
necessary to find a contract or other writing, before second- 
ary proof could be made. Such proof was wholly inad- 
missible until after this showing of diligence. Birdsall v. 
Carter, 5 Neb., 517. 

The judgment of the district court is reversed, and the 
cause is remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Ried v. State. 


Wiiuram H. RIED, PLAINTIFF IN ERROR, V. THE 
SraTE OF NEBRASKA, DEFENDANT IN ERROR. 


Witness Fees. The fees of a witness from another state, coming 
into this state in obedience toa subpoena issued on behalf of the 
state in a prosecution for a felony, and where the testimony of 
such witness is material and necessary, are taxable to a defend- 
ant where the prosecution results in @ conviction of the defend- 
ant of the crime for the commission of which the prosecution 
was instituted. 


Error to the district court for Gage county. Heard 
below before BRoapy, J. 


L. W. Colby and Hazlett & Bates, for plaintiff in error. 
William Leese, Attorney General, for the state. 
REESE, J. 


It is agreed by counsel that there is but one question 
presented in this case, and that is, whether the state is en- 
titled to a judgment against a defendant, convicted of a 
felony, for the cost of witnesses necessarily brought or who 
accept service of subpcena and come from another state. 
The question of the materiality of the testimony or the 
necessity of bringing witnesses from a long distance is al- 
ways for the trial court; and while a party securing the 
attendance of a witness from a long or short distance must 
always pay the legal fees therefor, yet, for the protection 
of litigants and defendants in state cases, it is the province 
of the court in proper cases to refuse to tax such costs to 
the losing party. 

The question here is, not whether the witnesses are en- 
titled to their fees—for they clearly are—from the party 
calling them. Any other holding would be a suggestion 
of the practice of a species of bad faith, which the courts 
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would not for a moment sanction. In the case at bar the 
state officer sent subpcenas to the witnesses in Iowa, and 
upon his request the witnesses accepted service and came 
in obedience to the requirements thereof. The state, or 
rather that part of it represented by the county where the 
crime is alleged to have been committed, must pay them 
their full fees for the whole distance “ necessarily traveled.” 
Sec. .23, chap. 28, Compiled Statutes, 1885. 

Assuming, as we must, that these witnesses were neces~ 
sary and that their testimony was material, as these facts 
are not questioned, we are of the unanimous opinion that 
the state is entitled to the taxation of these costs. With- 
out inquiring what the rule might be in a civil case where 
depositions might be taken, it is clear that the only method 
by which the testimony might have been used on the part 
of the state under the provisions of the constitution, would 
' be by the production of the witnesses in court. While the 
state might not be able to compel their attendance, yet if 
they saw fit to yield obedience to its request in the form of 
a subpcena, we can see no possible reason why they should 
not be treated as any other witness, and their fees, neces- 
sarily paid by the state, taxed accordingly. Hutchins v. 
The State, 8 Mo., 288. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


TuE other judges concur. 
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Tue Strate oF NEBRASKA, EX REL. H. G. MECHLENY, 
v. Henry C. JAYNES. 


Costs in Mandamus Cases. Judgments for costs in mandamus 
cases can only be collected by execution in the same way as 
other judgments. A respondent failing to pay such judgment 
is not in contempt and cannot be proceeded against therefor. 


REEsE, J. 


This cause was originally submitted upon an application 
for a writ of mandamus. The writ was allowed and an 
opinion written, which is reported ante p. 161. 

Relator now files an information seeking to institute pro- 
ceedings against respondent for contempt of court in not 
paying the costs of the mandamus proceeding. It is urged 
that the judgment of the court was that respondent perform 
the official duties imposed by law, the performance of which 
was sought to be coerced, and that he pay the costs taxed 
at $9.80. That the performance of a part of the judg- 
ment, viz., the performance of the official duty, can be 
coerced by proceedings as for contempt, and that therefore 
the whole of the judgment may be enforced by the same 
method. 

The law provides a method for the enforcement of the 
payment of money judgments, and that method is the is- 
suance of anexecution. We know of no distinction between 
judgment for costs in mandamus and other cases. 

The motion for the institution of proceedings for con- 
tempt is therefore denied. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 
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Mattis v. Boggs, 


JOHN MATTIS, PLAINTIFF IN ERROR, V. JOHN W. Boges, 
DEFENDANT IN ERROR. 


1. Bjectment. In ejectment by a tenant in common against a 
person in possession without right, the plaintiff can recover only 
to the extent of his title. 


2. 


PARTIES. Tenants in common may join in an action 
for the possession of real estate held by one without title, or they 
may sue severally and recover according to their several interests. 


Error to the district court for Washington county. 
Tried below before NEvixg, J. 


C. A. Baldwin and J. J. O’ Connor, for plaintiff in error. 
W. J. Connell, for defendant in error. 
REEsE, J. 


This cause was originally submitted without brief or ar- 
gument by counsel for either side, and upon a voluminous 
record. The court, upon examination of the case without 
the assistance of counsel, overruled the decision in the case 
of Crook v. Vandervoort, 13 Neb., 505, and rendered judg- 
ment reversing the case. The opinion was written and 
filed, and was published in 25 N. W. Rep., 616. A mo- 
tion for a rehearing was then made, in which the attention 
of the court was called to the oversight, when the opinion 
was withdrawn from the files and a rehearing granted.* 
The cause is now submitted, as it should have been in the 
first instance, upon arguments and briefs. 

The action was in the nature of ejectment, brought by 
defendant in error for the possession of certain real estate 
described in the pleadings. The land in digpute was pat~ 
ented by the United States to Catherine W. E. Perry. On 


* Withheld from publication in the official reports. 


JANUARY TERM, 1886. 699 


Mattis v. Boggs. 


the second day of September, 1859, she conveyed it to 
Russel] Miller, who died intestate in the year 1868, leav- 
ing surviving him as his heirs at law James R. Adams and 
John W. Adams, sons of Rhoda Ann, eldest daughter of said 
Russell Miller, who was then deceased; Camelia Matilda, 
who was married to John Lyons; Sarah Jane, who was 
married to William Dowling, and Mary Elizabeth, who 
was married to William G. Robins. 

The principal question involved in the case arises upon 
the third instruction given to the jury by the court, which 
is as follows: 

“The jury are instructed that so far as the interest of 
John Williams Adams, which would descend to him upon 
the death of his mother, and which would be one-eighth of 
whatever interest may have been vested in the heirs of 
Russell Miller, is concerned, that the failure of plaintiff to 
make proof that such interest had been conveyed to him 
by said John Williams Adams, if living, or by his legal 
representatives or heirs at law, if deceased, does not pre- 
vent the plaintiff from recovering in this action the posses- 
sion of the said real estate. But if the jury find from the 
evidence and under the instructions of the court that said 
plaintiff would be entitled to recover possession of the 
real estate herein, had said one-eighth interest been con- 
veyed to him, then it would be proper to return your 
verdict for said plaintiff for said possession, so far as the 
defendant in this action is concerned, for the reason that 
whoever may be lawfully seized of the interest of the said 
John Williams Adams would be a co-tenant, or tenant in 
common, with said plaintiff to the extent of such interest 
and as against a stranger to the title of said heirs of Rus- 
sell Miller, and the parties claiming under them, the plain- 
tiff may recover.” 

The question presented by plaintiff in error is, whether 
the plaintiff in an action of ejectment can allege in his 
petition the full fee simple title to the real estate in con- 
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troversy, and recover the possession of all upon proof of 
an undivided interest; or, as in this case, upon proof of 
title to seven-eighths of the land. 

The exact question presented here did not arise in Orook 
v. Vandervoort, supra. In that case, quotiug from the first 
paragraph of the syllabus, it is said that, “In ejectment by 
a tenant in common against a mere disseizor to recover 
possession of undivided premises, he may maintain the 
action in his own name, if no objection is made for a defect 
of parties. As the recovery of possession inures to the 
benefit of all, a failure to plead a defect of parties plaintiff 
is a waiver of that objection.” There is nothing in the 
opinion by which we ‘can ascertain the condition of the 
pleadings, but from its language it may be inferred that 
the plaintiff declared upon the interest which he had, and 
demanded the whole; hence, as there said by Judge Max- 
well, if the defect of parties plaintiff was not objected to, 
it would not defeat a recovery. In the case at bar the 
petition did not disclose the defect, if any existed ; as it was 
alleged that plaintiff (defendant in error) owned the whole 
title, and was therefore entitled to the possession of all the 
land. The discrepancy between the petition and the facts 
did not appear until the introduction of the testimony, and 
hence no objection could be made tntil that time, as the 
interest of John Williams Adams seems not to have been 
known of until during the trial, or about that time. But 
objection was made ai an early stage in the case and the 
question was presented at the trial court, and is insisted on 
here. ; 

Tt is said that ejectment is simply a possessory action ; 
that it does not purport or attempt to settle the equitable 
rights of litigants; that the possession of one tenant in 
common is the possession of all, and that therefore the 
holder of an interest in or of the legal title to a part of the 
land—undivided—should in ejectment be permitted to 
recover the possession of the property as against one in 
possession without right. 
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Whatever the common law rule may have been as to the 
joinder of parties plaintiff in actions of this and similar 
kinds, we take it as well settled by our statutes that ten- 
ants in common may join as plaintiffs in an action against 
a mere trespasser in possession, or one in possession with- 
out right. Section 29 of the civil code provides that, 
«Every action must be prosecuted in the name of the real 
party in interest, except as otherwise provided in section 
thirty-two.” 

Section 40 is as follows: “AI] persons having an interest 
in the subject of the action and in obtaining the relief de- 
manded, may be joined as plaintiffs, except as otherwise 
provided in this title.” 

Section 42 is as follows: “Of the parties to the action 
those who are united in interest must be joined as plaintiffs 
or defendants, but if the conseut of one who should have 
been joined as plaintiff canuot be obtained he may be made 
a defendaut, the reason being stated in the petition.” 

By these sections and others to which we need not now 
refer it is evident that it was the purpose of the legisla- 
ture to so simplify the procedure in our state for the en- 
forcement of legal rights as to enable every person to assert 
his right to relief without reference to the actions of others 
so long as he was the real party entitled to the enforcement 
of the right. If others equally interested with him saw 
fit to join they might do so or not, but if they were neces- 
sary parties and refused to join as plaintiffs, they could not 
thus defeat the action, but might be made defendants. 

In Bliss on Code Pleading, in discussing the subject of 
“ Parties to Actions” in real and mixed actions, it is said, 
“Tn those states where the old action of ejectment has 
been abolished and the new procedure has not been adopted, 
it may be doubted whether tenants in common should be 
permitted to unite in a real action, inasmuch as their title 
and their interest is several. The new code of procedure, 
however, provides that ‘all persons having an interest in 
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the subject of the action, and in obtaining the relief de- 
manded, may be joined as plaintiffs, except as otherwise 
provided,’ etc. This is the rule that prevailed in equity 
pleadings, but it is now made general, and applies as well 
to actions formerly called legal. Notwithstanding the 
title of tenants in common is several, they have an in- 
terest in ‘the subject of the action’—that is, in the prop- 
erty in respect to which the action is brought—and in 
‘obtaining the relief demanded,’ provided the disposition 
applies to all. If the occupant holds adversely to all the 
tenants in common, and they all join to recover possession, 
the pleading should show the interest of each, that the 
judgment may conform to it. The section of the statute 
just considered is permissive only. Parties are not required 
to join as plaintiffs unless they are ‘united in interest ’— 
that is, have a joint interest—and, consequently, tenants in 
common may sue severally at their option, each for his own 
interest. It would seem, however, in the absence of stat- 
utory authority, that they must all join for the whole tract, 
or each must sue for his individual interest. The New 
York Revised Statutes, which authorized tenants in com- 
mon to bring one or several actions, did not authorize two 
or more owners less than the whole to unite in an action. 
This, however, is permitted by the statutes of Missouri, of 
California, and of Nevada.” Sec. 25. 

We have thus copied at some length from the work 
before us, as an apt expression of our views upon the 
-meaning of the sections of our code. By it, as we under- 
stand its language, a tenant in common with others, either 
by himself or with all his cotenants, may bring and main- 
tain an action against a trespasser upon his real estate for 
the possession of so much thereof as he may show him- 
self entitled to, and upon the establishment of his claim 
to the property he may have judgment for so much only 
as he can show his interest to be, and that therefore the 
trial court erred in giving the instruction complained of. 
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We are aware that this is to some extent in conflict with 
the reasoning of Judge Maxwell in Crook v. Vandervoort, 
supra, but we think not in conflict with the decision in 
that case. For it is clearly intimated that had the proper 
objection been made in time the holding might have been 
different. 

The view here expressed by us is supported by the fol- 
lowing cases which we have examined: Cruger v. Me- 
Laury, 41 N. Y., 219. Dewey v. Brown, 2 Pick., 387. 
Gray v. Givens, 26 Mo., 291. Dawson v. Mills, 32 Pa. 
St., 302. 

We have examined many, if not all, of the cases cited 
by defendant in error, and find many of them either dis- 
similar to this or based upon a statute different from ours. 

The cases of Rabe v. Fyler, 10 Smedes & M., 446, 
Allen v. Gibson, 4 Rand., 468, were for forcible entry and 
detainer; but in Allen v. Gibson, the court says: “In a 
writ of right and other real actions the mere right is in- 
volved and the proceeding and recovery must be according 
to the title, and in ejectment nothing can be recovered but 
that for which the lessor of the plaintiff can make a valid 
lease. One joint tenant, copartner, or tenant in common, 
although he has the right to the possession of the whole 
against strangers, cannot make a valid lease for more than 
his own part of the Jand, and therefore no more can be 
recovered in ejectment than the part to which the lessor, 
—who is a joint tenant—tenant in common, or partner is 
entitled.” 

The cases cited from California and Nevada, as we have 
seen, are based upon the peculiar statute of those states. 
Dolph v. Barney, 5 Ore., 191, holds with the defendant in 
error, but cites 4 Nev. and 21 Cal. Hardy v. Johnson, 
1 Wall. (U. 8.), 371, simply holds that the law is settled 
in California, from whence the case came, and decides ac- 
cording to the decisions in that state. The cases cited 
from Connecticut seem to follow Barrett v. French, 1 
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Conn., 364, and Bush v. Bradley, 4 Day, 298, which were 
no doubt decided prior to the enactment of any statute 
similar to the provision of our code referred to. The de- 
cisions in Texas and Vermont support the views contended 
for by defendant in error, but whether or not they depend 
upon the language of the statutes of those states we are 
unable to say. 

It would seem that no other rule than the one here 
adopted could accord with the principles of the code, and 
that it is founded on reason and the principles of common 
justice. We therefore hold that in an action for the pos- 
session of real property a plaintiff must recover on the 

- strength of his title, and is entitled to recover only accord- 
ing to his title proved on the trial. 

It is suggested by defendant in error that the defect in 
his title has been corrected and a deed made to him for the 
interest of John Williams Adams, and that defendant in 
error is now the owner of all the Jand in dispute. This 
title having been acquired since the filing of the original 
petition the facts can be alleged in a supplemental petition 
if defendant so desire, and he may then be entitled to the 
possession of all of the land. 

The judgment of the district court will be reversed and 
remanded for further proceedings, with direction to the 
district court that if defendant in error so desire he may, 
upon payment of the costs of the suit to that time, file a 
supplemental petition stating the facts as to the conveyance 
to him of said interest in the land. 


REVERSED AND REMANDED, 


THE other judges concur. 
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J. M. SHUMAN, APPELLANT, v. C. R. WILLETTS ET AL., 
APPELLEES. 


Practice in Supreme Court. Cause remanded to district court, 
with directions to ascertain the value of permanent improve- 
ments. 


FURTHER consideration of case reported in 17 Neb., 478. 
REESE, J. 


This case was decided upon the merits, and is reported 
in 17 Neb., 478. Prior to the appeal, and while the decree 
of the district court in favor of defendant was in force, the 
frame buildings on the real estate in question, and which 
are referred to in the opinion, were destroyed by fire. In 
their stead a brick building was constructed by the grantees 
of defendant. This building appears to have been built 
in good faith by the occupants, who relied upon the decree 
of the district court. They now seek compensation for 
these improvements. As these improvements are firmly 
attached to the land and have become a part thereof, and 
were put thereon in good faith, under circumstances which 
it is not necessary here to discuss, we think every principle 
of equity would require that this compensation be made. 

The cause will be remanded to the district court, with 
directions to proceed to ascertain the value of the permanent 
improvements made prior to the date of the decree in this 
court, in accordance with the provisions of chapter 63, 
Comp. St., 1885, and certify their proceedings to this court. 


ORDER ACCORDINGLY. 


45 
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FLORENCE A. SMITH, APPELLEE, V. JAMES Woops 
SMITH, APPELLANT. 


1. Husband and Wife: pomiciLe. The general rule is that 
the domicile of the wife follows that of the husband. This is 
based upon the unity of husband and wife, and generally implies 
continuing, though temporarily interrupted, cohabitation. Proof 
of the domicile of the husband is sufficient prima facie to estab- 
lish that of the wife. 


2. Divorce in Foreign State or Territory. A divorce pro- 
cured in Salt Lake City while neither of the parties were resi- 
dents of that territory is null and void. 


RESIDENCE. To give the court jurisdiction in an action 
for divorce at least one of the parties must be a bona fide resident 
of the state or territory where the action was brought. 


PETITION. A denial in the language of the petition 
that the defendant “denies that said marriage was unlawful and 
wrongful, and denies that be has cohabited with L. W.S., etc., 
in a state of adultery,” is not a denial of the cohabitation. 


ALIMONY. Permanent alimony held to be excessive, 
and reduced to $4,000. 


AppeEaL from the district court of Sherman county. 
Tried below before Tirrany, J. 


Jas. E. Philpott, for appellant. 


Wall & Heath, Lewis A. Groff, and A. H. Conner, for 
appellee. 


MaxweE tt, Cu. J. 


In August, 1883, the plaintiff filed a petition in the 
district court of Sherman county against the defendant for 
a divorce, a vinculo matrimonti, for the custody of a child 
of said parties, and for alimony, and on the trial of the 
cause a decree was rendered in her favor with alimony in 
the sum of $6,000, to be paid in installments. The de- 
fendant appeals. 
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The plaintiff alleges in her petition that she has been a 
resident of this state for one year last past, and that she is 
at the present time a bona fide resident of Sherman county; 
that on the 24th day of August, 1871, at Cincinnati, Ohio, 
was married to the defendant, and ever since has been a 
faithful wife. 

That she had, while married to Smith, one child, Harry 
W. Smith, now 10 years old. 

That defendant, on or about the 17th day of April, 1883, 
committed adultery with one Lotta W. Smith, at Salt Lake 
City, in Utah territory, and at sundry and divers times be- 
tween March 27, 1883, and July 30, 1883, at said Salt 
Lake City, and divers other places in said territory, com- 
mit adultery with said Lotta W. Smith, and that the de- 
fendant has left her and resides, as she believes, in said Salt 
Lake City. 

That on the 11th day of December, 1882, the defendant 
filed his petition for a divorce in the probate court for Salt 
Lake county, Utah territory, against the plaintiff, and al- 
leged therein that this defendant, for one year last past, has 
been an actual bona fide resident of Salt Lake City and 
county, in Utdh territory; that this plaintiff has been guilty 
of cruel treatment towards defendant to the extent of caus- 
ing him great mental distress; that their infant son had 
suddenly died in December, 1879, and plaintiff continually 
ever since cruelly and heartlessly accused the defendant of 
being the murderer of said child. 

That defendant, in July, 1880, took plaintiff to Loup 
City, where he had established himself in business, and 
had purchased property to provide plaintiff with an in- 
viting and comfortable home, and that plaintiff, without 
cause, refused to live there, she alleging that she would not 
live in a new western country, and would not reside in the 
same county where defendant’s father and father’s family 
were brought by defendant to live; that plaintiff had re- 
fused to live and cohabit with defendant; that.all the 
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allegations said petition contained were in fact false and 
untrue; that the defendant concealed from her both the 
pendency of said suit and the fact that said probate court 
had, on the 27th day of March, 1883, by the fraudulent, 
false, and untrue evidence of defendant, been led to grant 
defendant a so-called decree of divorce, and had given the 
custody of said Harry W. Smith to defendant. 

That said detendant, since the 27th day of March, 1883, 
has wrongfully and unlawfully gone through the ceremony 
of marriage with said Lotta W. Smith, and has since co- 
habited with her in a state of adultery at said Salt Lake 
City, and at divers other places in said Utah territory. 

That said so-called divorce decree is fraudulent, null, 
and void, and that said marriage with said Lotta W. Smith 
is null and void. That said probate court, on said 11th 
day of December, 1882, had no jurisdiction of the subject 
matter of said petition of defendant’s, and no jurisdiction 
of the person of this defendant. 

That defendant is the owner of real property of the value 
of $20,000, and personal property of the value of $12,000, 
and plaintiff is entirely without means to support herself 
and child, or to prosecute this action, and defendant refuses 
and neglects to supply the necessities of the plaintiff and 
said child. 

On the 27th day of January, 1884, defendant filed his 
answer, setting up his defense as follows: 

1st. Defendant admits he was so married to the plain- 
tiff; that Harry W. Smith is the issue of said marriage ; 
that his residence was in said Salt Lake City; that he 
filed said petition in Sherman county district court, and 
denies that it was fraudulently and unlawfully filed. He 
admits the withdrawing of said petition from said district 
court, and denies that he withdrew it for the reasons and 
intent set forth in plaintiff’s petition. 

He admits that on the 11th day of December, 1882, he 
filed his said petition for a divorce from the plaintiff in the 
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probate court in said Salt Lake county, in Utah territory, 
and that said petition contained the said allegations set 
forth in plaintiff’s petition in this suit, but denies that said 
allegations were false, and avers that they were in fact 
true. 

He admits that on the 27th day of March, 1883, by the 
decree of said probate court, he was divorced from the 
plaintiff herein from the bonds of matrimony, which decree 
is in the words and figures as follows: 

James Woods Smith 
vs. } Findings. 
Florence A. Smith, 

This cause having been this day submitted to the court 
for decision, upon the complaint of the plaintiff, the default 
of the defendant, and the testimony, and proofs, the court 
finds the following facts: 

1st. The plaintiff and defendant were married at Cin- 
cinnati, Ohio, August 24, 1871. 

2d. Plaintiff is, and has been for more than a year prior 
to institution of this action, and now is, a bona fide resi- 
dent of the county of Salt Lake, within the jurisdiction of 
this court. 

3d. Plaintiff and defendant have one child. 

4th, That from the year 1879, and including Decem- 
ber of that year, the defendant has been guilty of cruel 
treatment of the plaintiff, to the extent of causing great 
mental distress to the plaintiff, in accusing him unjustly of 
the murder of his deceased boy; by refusing to live with 
him, by insulting and abusing himself, his father, and his 
father’s family, without provocation, * * * and in 
refusing to cohabit with him. 


CONCLUSIONS OF LAW. 
Ist. That plaintiff is entitled to a decree from this court 
dissolving the bonds of matrimony between plaintiff and 


defendant, decreeing each to be free and absolutely released 
from the bonds of matrimony. 
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2d. That plaintiff is entitled to the sole charge and cus- 
tody of his said son. 

DECREE. 

This cause came on to be heard this 27th day of March, 
1883, upon plaintiff’s complaint, the proofs and testimony in 
said action, and the default of the defendant, after due pub- 
lication of summons herein; and it appearing to the court 
that all the material facts stated in said complaint are sus- 
tained, and that the matters so alleged and proved are suf- 
ficient in law to entitle the plaintiff to the relief prayed for 
in his complaint; that the plaintiff was a resident of the 
city and county of Salt Lake, territory of Utah, within 
the jurisdiction of this court, at the time of the commence- 
ment of this suit, aud had been for a period of one year 
prior thereto—it is ordered, adjudged, and decreed that 
the court, by virtue of the power and authority therein 
vested in such case made and provided, does order, adjudge, 
and decree that the marriage between the said plaintiff, 
James W. Smith, and Florence A. Smith be dissolved ac- 
cordingly, and each of them freed and absolutely released 
from the bonds of matrimony and all the obligations 
thereof. * ss ba 7 i * * 

E, Surru, 
Probate Judge for said Salt Lake County. 

Defendant alleges that from and since the 27th day of 
March, 1883, the plaintiff has not been the wife of the de- 
fendant. 

Defendant admits that since the 27th day of March, 
1883, he was married to one Lotta W. Smith, and denies 
that said marriage was unlawful and wrongful ; and denies 
that he has cohabited with said Lotta W. Smith at Salt 
Lake City, in the territory of Utah, and at sundry and 
divers other places in Utah territory, in a state of adultery. 
He denies each and every other allegation contained in 
plaintiff’s petition, and prays that said decree herein 
pleaded may be undisturbed and sustained and enforced in 
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the state of Nebraska; that plaintiff take nothing by her 
petition, and that defendant go hence without day. 

On the 2d day of May, 1884, the plaintiff filed her re- 
ply, stating therein that she “denies that the notice ordered 
to be published by the probate court of Salt Lake county, 
Utah, was published by said plaintiff in said suit of James 
Woods Smith vs. Florence A. Smith, for the time and as 
required by order of said probate court, and as required by 
the laws of the territory of Utah.” 

The first objection made by the appellant is that the 
proof fails to show that the plaintiff had been a resident of 
the state for one year prior to filing her petition, and that 
she was a bona fide resident thereof when the action was 
brought. The statute requires a six months’ residence be- 
fore bringing the action, and that the party shall be a bona 
fide resident of the state. The testimony clearly shows 
that the domicile of the defendant for a number of years 
prior to the bringing of this action was at Loup City. The 
general rule is that the domicile of the wife follows that of 
the husband. Greene v. Greene, 11 Pick., 410. Hazrston 
v. Hairston, 27 Miss., 704. McAfee v. Kentucky Univer- 
sity, 7 Bush., 135. Brewer v, Linnaeus, 36 Me., 428. 
This rule goes upon the unity of husband and wife, and 
generally implies continuing, though temporarily inter- 
rupted, cohabitation. Permanent separation usually im- 
plies separate domiciles; but in the absence of any proof 
showing a separate domicile of the wife, proof of the dom- 
icile of the husband will be sufficient to establish that of 
the wife. The defendant virtually admits this by bring- 
ing an action for a divorce in Sherman county, which he 
afterwards dismissed, apparently when he found it would 
be contested. The domicile of the husband, therefore, was 
that of the wife, and the first objection is untenable. 

2. That the defendant obtained a valid decree of di- 
vorce from the probate court of Salt Lake county, Utah. 

In Cook v. Cook, 56 Wis., 195, it is said, “ Marriage is 
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not only a contract, but, when consummated, creates the 
most peculiar and solemn of all domestic relations. It 
comes into existence in pursuance of a contract, but when 
formed it involves rights and duties flowing from a source 
transcendently above any and all contracts which the 
parties are capable of making. It is akin to the tender 
relation between parent and child, and has a peculiar sanc- 
tity not to be expressed in any commercial phraseology 
like the word ‘contract.’ Its obligations cau be enforced, 
and its violations redressed in ways unknown to the law of 
contracts. It is shielded from unholy intrusion by severe 
penalties, enacted in laws both human and divine. It 
unites two persons for life by giving to each a new status 
before the law as to society, each other, and the property 
of each. This status not only involves the well-being of 
the parties thus united, but the good of society and the 
state. It is therefore a proper subject of legislation. It 
may, from public considerations, be defined, regulated, and 
controlled by law. In this country it is not a matter of 
national but state legislation. But, as already observed, 
this court has held that the legislation of this state is for 
the citizens of this state, and not for the citizens of other 
states. Undoubtedly each state has the power to abso- 
lutely fix, regulate, and control such status as to each and 
all of its own citizens. Of course, every other state has 
the same power. From this it logically follows that no _ 
one state has the power to fix, regulate, or control such 
status as to the citizens of any other state. It is true, 
when such status is once rightfully fixed by a state in 
which the person to whom it attaches resides, it necessarily 
follows the person, even though he goes into another state, 
and it continues with him until refixed by another right- 
ful jurisdiction in which he has subsequently become a 
resident.” The statutes of a state, except as they relate to 
property of non-residents situate therein, necessarily are 
passed for the residents of the state, as such statutes can 
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have no extra territorial effect. Such statutes, therefore, 
require the petitioner for a divorce to have resided in the 
state for a certain period, and to be a bona fide resident. 
This does not mean that a party shall not come into the 
state and become a resident thereof and apply for a divorce, 
but that he shall not, while a resident of another state, 
come temporarily into the state and obtain a divorce and 
then return to the state of his residence. In a divorce 
suit the court, in granting a decree, declares and fixes the 
status of the parties to the suit. If but one of the parties 
is a resident of the state, and the other a non-resident, the 
court in a proper case may adjudge the status of the resi- 
dent towards the non-resident, but it has no such power 
over residents of another state. Suppose, in a proceed- 
ing to subject property to the satisfaction of a debt upon 
_ constructive service, that the property was not within the 
jurisdiction of the court or subject to its control, could the 
court make a valid order or judgment affecting it? That 
it could is conceded. This is illustrated by the case 
of Williams v. Lowe, 4 Neb., 382, where an assessment 
was levied upon shares of stock in a ferry company, and 
a suit in chancery was thereupon brought to subject the 
shares to the payment of such assessment, although the 
shares of stock were not within the jurisdiction of the 
court nor under its control. Service was had by publication, 
and a decree taken by default and the shares sold. After- 
wards the owner of the shares brought an action against 
the purchaser of the shares for an account, etc., alleging 
the invalidity of the proceedings; and this court held that 
the proceedings were void, for the reason that “the juris- 
diction can only be exercised by having the thing in the 
custody of the law.” The same rule applies in divorce 
proceedings to the extent that at least one of the parties 
must be a resident of the state or territory granting the 
divorce; and unless this is the case there is nothing before 
the court upon which it can act, and a decree rendered by 
it can have no binding effect. 
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In this case the testimony clearly shows that the defend- 
ant was a resident of Sherman county at the time the ac- 
tion for divorce proceedings was pending in Salt Lake. 
The action of that court, therefore, was an absolute nullity. 
The right to a divorce when it exists will, like any other 
right, be enforced by our courts. But a divorce obtained 
by a resident-of this state going into another jurisdiction 
temporarily and procuring the same in a secret and clan- 
destine manner, is of no force and effect. The question of 
residence is one of fact to be determined from the testimony 
in each case; but as there is no conflict in the testimony 
we must hold the Salt Lake divorce void. 

3. That there is no proof that the defendant committed 
adultery with Lotta W. Smith. It will be observed that 
it is alleged in the petition, “ that since the 27th of March, 
1883, the defendant has wrongfully and unlawfully gone. 
through the ceremony of marriage with said Lotta W. 
Smith, and has since cohabited with her in a state of adul- 
tery at Salt Lake city,” ete. The answer to that allega- 
tion is that he “denies that said marriage was unlawful 
and wrongful, and denies that he has cohabited with said 
Lotta W. Smith at Salt Lake city, in the territory of Utah, 
and at sundry and divers other places in Utah territory in 
a state of adultery. This is riot a denial of the cohabita- 
tion. Harden v. A. & N. R.R. Co.,4 Neb., 521. Moser 
v. Jenkins, 6 Oregon, 447. Young v. Catlett, 6 Duer, 
437. Larney v. Mooney, 50 Cal., 610. Schaetzel v. Ger- 
mantown Ins. Co., 22 Wis., 412. Maxw. Pl. and Prac. 
(4th ed.), 180. The cohabitation, therefore, is admitted, 
and as the divorce was a nullity the adultery is admitted 
on the pleadings. Reemie v. Reemie, 4 Mass., 586. Wil- 
son v. Wilson, Wright, 128-9. Stewart on M. and D., 
sec. 246, therefore, are not applicable. 

4th. That the alimony is excessive. In the decree the 
court below finds the value of the defendant’s property to 
be the sum of $15,905.53 over and above all incumbrances, 


JANUARY TERM, 1886. 71 


Nelson v. Bevins. 


cr 


and that the plaintiff has received as temporary alimony 
and otherwise money and property of the value of $2,000. 
There is also testimony showing that she had money and 
property of her own of the value of about $800. There 
is no fixed rule as to the proportion of the husband’s prop- 
erty or permanent alimony to be decreed to the wife on 
granting a divorce. The amount is to be just and equita- 
ble, due regard being had to the legal aud equitable rights 
of each party, the ability of the husband, the special 
estate of the wife, and the character and situation of the 
parties. Varney v. Varney, 58 Wis., 19. 

The wife seems to have contributed but little to the 
common fund. Probably that was not her fault, but the 
fact remains. The defendant’s property consists largely 
of real estate and liable to fluctuate in value, and in our 
view the alimony is excessive. Permanent alimony, which 
will include dow er, will therefore be reduced to four thou- 
sand dollars, to be paid in equal semi-annual installments 
in five years, commencing July Ist, 1886, and that defend- 
ant pay the costs of suit, and as thus modified the judg- 
ment is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Peter NELSON, APPELLEE, V. ANDREW BEVINS ET AL., 
APPELLANTS. 


1. Res Adjudicata. Matters that bave been adjudicated in a 
former suit will not be considered in a second action. 


2. Husband and wife: MORTGAGE: CONSIDERATION. Where 
at the time of the execution of a promissory note by the hus- 
band he agreed that his wife should execute a mortgage on cer- 
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. tain real estate possessed by her to secure the same, which 
mortgage a few days afterwards was duly executed and ac- 
knowledged, and by reason of which the credit on the note was 
extended two years, Held, That there was a sufficient consid- 
eration for the mortgage. 


3. Purchaser pendente lite. Where a person purchases real 
estate while an action is pending to subject the property to the 
payment of a certain debt, the purchaser is chargeable with 
notice of the claim, and whatever the form of the decree under 
the issue made by the pleadings, takes subject to the same. 


APPEAL from the district court of Douglas county. 
Bevins & Churchill, for appellants. 

J. J. O Connor and Chartes Ogden, foeapiiellee 
MAxweE Lt, Cu. J. ° 


This case was before this court in 1883 and is reported 
in 14 Neb., 153. In that action it was stated, in substance, 
that on or about the 22d of September, 1879, Andrew 
Bevins purchased the premises in controversy, taking the 
title thereto in the name of his wife Alice Bevins; that 
about the same time the defendants Bevins and wife applied 
to the plaintiff for a loan of six hundred dollars for the 
purpose of erecting a house on the land in question ; that 
it was agreed between the parties that they should have 
the sum required out of a note which Bevins then held for 
collection, the defendants Bevins and wife to secure said 
money by executing a mortgage on said premises due in 
one year from November 10th, 1879; that about the 10th 
of November, 1879, Bevins gave the plaintiff his note for 
$600, and agreed that the mortgage should be executed 
in a short time; that about the 24th of that month Bevins 
and wife did execute a mortgage on said premises to the 
plaintiff for the sum of $350, and reciting therein the pay- 
ment of $250, and providing that the mortgage should not 
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be foreclosed until two years from the maturity of the 
note. Bevins being the plaintiff’s attorney at that time, 
placed the mortgage on record without presenting it to the 
plaintiff. In Jauuary, 1880, the plaintiff discovered the 
character of the mortgage and refused to accept the same, 
and thereupon Bevins promised to have a new mortgage 
executed, due on November 10th, 1880, and relying upon 
this agreement the plaintiff canceled the mortgage on 
record. Afterwards Mrs. Bevins refused to execute a 
new mortgage and the action was brought to enforce spe- 
cific performance of the agreement to execute a mortgage 
on the real estate in question, and for a decree foreclosing 
said mortgage and for general relief. The court below in 
that case found for the plaintiff, enforced the contract made 
with Bevins for the execution of the mortgage due in one 
year from November 10th, 1879, and rendered a decree 
foreclosing the same. The defendants Bevins and wife 
then appealed to this court, where, as the proof failed to 
show that Bevins was the actual owner of the property, he 
could not without special. authority bind his wife by an 
agreement to make a mortgage, and there being no proof 
of special authority, the agreement, so far as the wife was 
concerned, was held void. ‘ 

But as the cancellation of the mortgage due in three years 
had been obtained under the promise of Bevins to execute 
a mortgage due in one year, the cancellation was set aside 
and the mortgage reinstated. An examination of the brief 
of Judge Wakeley, Bevins’s attorney, will show that to have 
been the sole question upon which the appeal was taken; 
although, as an incident, it was argued that the canceled 
mortgage could not be reinstated. The court, however, 
under the facts in that case, held otherwise. While the 
action was pending in the supreme court Hendrix pur- 
chased the land in question with full notice of the plain- 
tiff’s rights. After the mortgage as reinstated became due 
this action was brought to foreclose the same, and Bevins 
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in his answer alleges substantially the same defenses as in 
the former suit, with the additional one that the plaintiff 
is indebted to him for services rendered in collecting a cer- 
tain note against one Witherell. Mrs. Bevins pleads want 
of consideration for the signing of the mortgage on her 
part. All the defenses set up by Bevins accrued before 
the decree was rendered in the former case, and were fully 
adjudicated in that; and in the,absence of fraud or mis- 
take, of which there is no claim, will not be again consid- 
ered. In regard to the defense of Mrs. Bevins it is suffi- 
cient to say that the agreement to execute the mortgage 
was made at the time of the execution of the note by her 
husband. The effect of giving the mortgage was to exteud 
the credit two years, and no defense of this kind was inter- 
posed in the former suit, in which this court declared the 
mortgage valid by reinstating it. We therefore adhere to 
our former ruling, that the mortgage is valid. There can 
be no personal judgment against Alice Bevins, however, 
for deficiency, as she did not sign the note. 

2d. Itis alleged on behalf of Hendrix that he is an 
innocent purchaser, because he purchased without notice of 
any claim under this mortgage, it having been canceled of 
record when he made the purchase. It is a sufficient an- 
swer to this objection to say that he purchased with full 
notice that an action was pending to subject the property 
to the satisfaction of the plaintiff’s claim. The particular 
form in which this satisfaction was to be obtained was not 
material if the property was to be sold for that purpose. 
That Hendrix had notice of this debt is unquestioned ; and 
that it was a lien, or was sought to be made a lien, on the 
property is clearly established. Courts do not, where it can 
be avoided, sustain technical defenses the effect of which 
will be to defeat rights, but endeavor as far as possible 
to administer the law in such a manner as to do justice be- 
tween the parties. 
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Substantial justice has been done in this case, and the 
judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


ARTHUR CUMMINGS, PLAINTIFF IN ERROR, V. JAMES 
WINTERS, DEFENDANT IN ERROR. 


1. Forcible Entry and Detention: Noricrz To quir. In a 
Dotice to quit in forcible entry and detainer a description of the 
land by numbers, as ‘‘the N. E. } of section 28, T. 7, R. 7,?". 
‘the premises now occupied by you,”’ is sufficient. 


2. Verdict. A verdict that is against the clear weight of evidence 
will be set aside. 


3. Evidence: apmisstions. The admissions of a party to an ac- 
tion can be proved against him when they are so connected with 
the main transactions involved in the litigation as to be material 
to the issue. . Hooper v. Browning, ante p. 420. 


Error to the district court for Clay county. Tried 
below before Morris, J. 


Dilworth, Smith & Shockey, for plaintiff in error. 
Leslie G. Hurd, for defendant in error. 
MAXwELL, Cu. J. 


This is an action of forcible entry and detainer brought 
by the defendant in error against the plaintiff to recover 
the possession of the north-east quarter of section 28, town- 
ship 7, range 7,in Clay county. The case was commenced 
before a justice of the peace, and an appeal taken from his 
judgment to the district court, where a verdict was returned 
in favor of the defendant in error and judgment rendered 
thereon. 
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The first objection is that the notice to quit is not suffi- 
cient. It is as follows: 


“NOTICE TO QUIT. 


“70 Arthur Cummings— 

“T hereby notify you to leave the premises now occupied 
by you, to-wit: The N. E. 4 of section 28, T.7, R. 7. If 
you fail to comply with this notice within three days after 
the service, I shall institute legal proceedings to claim 
(obtain) possession of said premises. 

“ Signed, “James WINTERS, by 
“LL. G. Hurp, 
“ His Attorney.” 


This notice was served March 2d, 1885. The action 
was begun March 6th, 1885. The objection made to the 
notice was that it did not describe the premises. The de- 
scription certainly is sufficiently definite to enable any per- 
son familiar with the mode of numbering the different 
subdivisions of land adopted by the government to identify 
the premises, and this is sufficient, independently of the 
further statement of occupation by the defendant. Miller 
v. Hurford, 13 Neb., 23-24, This objection, therefore, 
was properly overruled. 

2d. That the verdict is against the weight of evidence. 
The testimony tends to show the following facts: That in 
the year 1884 the plaintiff in error rented the land in con- 
troversy, the lease terminating on the Ist of March, 1885; 
that some months prior to the expiration of the lease the 
defendant in error informed the plaintiff that if he did not 
sell the land he (the plaintiff) could remain another year ; 
that the plaintiff thereupon relied on this statement and 
made arrangements to remain the second year; that about 
the 23d of February, 1885, the defendant went to the plain- 
tiff’s residence “to see if he was preparing to go.” The 
plaintiff then informed him “ that he thought he could hold 
it according to law, and did not intend to go.” The testi- 
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mony shows that the defendant did not sell the place. 
The plaintiff, therefore, was entitled to hold it for the sec- 
ond year, and this action is premature. 

~ 8d. On the trial of the cause the plaintiff in error 
called one William Taylor as a witness, who testified: “TI 
live in Clay county, and am acquainted with the parties.” 
He was then asked: “ Did you have a conversation with 
Mr. Winters about leasing this land, wherein he stated to 
you that he had leased the farm to Cummings for 1885?” 
This was objected to as “ immaterial, irrelevant, incompe- 
tent, and no time stated.” These objections were sustained. 
In this, we think, there was error. The witness should 
have been permitted to state whether or not he had a con- 
versation with Mr. Winters, as the admissions of the de- 
fendant in error, if against his claim to the possession of 
the premises, no doubt would have been admissible in 
evidence. Stephens v. Vroman, 16 N. Y., 381. Hooper 
v. Browning, ante p. 420. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. ; 


REVERSED AND REMANDED. 


THE other judges concur. 


Joun M. DAVEY ET AL., APPELLANTS, v. THE County 
oF DAKOTA ET AL., APPELLEES. 


1. Petition: DEMURRER. A demurrer toa petition will not lie 
for a misjoinder of parties plaintiff. 


2. Specific Performance: Parties. Where the owners of two 
adjoining tracts of land made a joint proposition to sell said land 
to D. county for a poor farm, which proposition was accepted, 
Held, That such owners could join in an action to enforce said 
contract. : 


46 
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: ACTION AGAINST COUNTY. Where a board of 
county commissioners, in pursuance of lawful authority, invite 
and accept bids for a poor farm, to be paid for out of funds in 
the treasury for that purpose, the vendors may enforce specific 
performance of such contract against the county. 


AppEat from the district court of Dakota county. Heard 
below before CRAWFORD, J. 


Barnes Bros., for appellants. 
Isaac Powers, Jr., and M. C. Jay, for appellees. 
MAxwELL, Cu. J. 


This action was brought by the plaintiffs against the de- 
fendants in the district court of Dakota county to compel 
the specific execution of a contract which it is alleged the 
defendants entered into with the plaintiffs. A demurrer 
to the petition was sustained in the court below, and the 
action dismissed. The plaintiffs appeal. 

It is alleged in the petition, in substance, that at a reg- 
ular meeting of the board of county commissioners of Da- 
kota county it was deemed and determined that it was 
necessary and for the best interest of said county to purchase 
and maintain a poor farm for the care of the county poor of 
said county; and in that behalf said board did, on the 20th 
day of June, 1884, levy a tax of three mills on the dollar 
valuation of the taxable property of said county for the 
purpose of purchasing and maintaining said poor farm; 
that said tax has been collected, and there is now in the 
hands of the treasurer of said county for the payment of 
said poor farm the sum of $2,000; that in pursuance of 
said purpose to purchase a poor farm said board did, on 
the 8th day of November, 1884, order the clerk of said 
county to advertise for bids to furnish land for said farm, 
and that said advertisement was duly published as required 
by law; that the plaintiffs, in pursuance of the terms of 
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the advertisement, then being the owners of the following 
described lands, to-wit: John M. Davey being the owner 
of the east half of the south-west quartet of section 13, 
township 28, range 6 east, in fee, and Patrick Twohig be- 
ing the owner in fee of the west half of the south-east quar- 
ter of section 13, township and range aforesaid, “‘all con- 
stituting a single tract or body of land situated in said 
county, and being suitable for a poor farm, jointly and 
acting together, did put in and submit to said board a prop- ~ 
osition in writing to sell said body of land to said county 
of Dakota for the purpose of a poor farm; that on the 13th 
day of December, 1884, said board accepted said proposi- 
tion and caused said acceptance to be entered on their rec- 
ords; said entry being as follows: “And now at this time 
in the matter of bids for a poor farm the board of commis- 
sioners have accepted the bid of Patrick Twohig for the W. 
4 of S. E. } of section 18, town 28, of range 6 east, con- 
taining 80 acres, at $12 per acre, providing the title to said 
land is perfect, said Twohig to furnish an abstract of title; 
also the bid of John M. Davey for the E. 3 of the 8S. W.} 
of section 13, township 28, of range 6 east, containing 80 
acres, at $7.50 per acre, providing the title to said land is 
perfect, said J. M. Davey to furnish an abstract of title. 
That on the 31st of December, 1884, said board, acting for 
the county of Dakota, duly accepted said bids and pur- 
chased said lands for the prices above stated, amounting in 
the aggregate to the sum of $1,560; that the acceptance of 
said bids and the making of said order and purchase con- 
stituted one and the same transaction in and about the pur- 
chase of said poor farm.” 

The plaintiffs then allege that they duly performed all 
and every part of the agreement on their part to be per- 
formed, and that said lands were free from all liens and 
incumbrances, and that the plaintiffs’ title to the same was 
and is perfect; but that the defendants refuse to perform 
the contract on their part. The prayer is that the defend- 
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ants be required to specifically perform said contract, accept 
said deed, and pay the plaintiffs the purchase price with 
interest. There:is a further prayer that the premises be 
sold, and for judgment for deficiency, etc., and also for 
general relief. 

The demurrer is upon the grounds—Ist, that the peti- 
tion does not state facts sufficient to constitute a cause of 
action; and 2d, a misjoinder of parties plaintiff. 

The grounds of demurrer to a petition are prescribed by 
section 94 of the code, and are—Ist, that the court has no 
jurisdiction of the person of the defendant or the subject of 
the action; 2d, that the plaintiff has not legal capacity to 
sue; 3d, that there is another action pending between the 
same parties for the same cause; 4th, that there is a defect 
of parties plaintiff or defendant; 5th, several causes of ac- 
tion improperly joined ; 6th, that the petition does not state 
facts sufficient to constitute a cause of action. 

It will be seen that while misjoinder of causes of action 
is a cause for demurrer, a misjoinder of plaintiffs is not. 

’ The second ground of demurrer, therefore, is not well taken. 

The correctness of the ruling of the court on the first 
ground of demurrer depends upon the authority of the de- 
fendants to enter into the contract set up in the petition. 

Sec. 17 of chapter 67, Compiled Statutes, provides that, 
“the county commissioners of each county are authorized, 
whenever they shall see fit to do so, to establish a poor- 
house.” 

Sec. 18 provides that, “the county commissioners are 
hereby authorized to take to the county by grant, devise, 
or purchase any tract of land not exceeding six hundred 
and forty acres, for the purposes of said poor farm.” 

Sec. 19 authorizes the commissioners to receive donations 
to aid in the establishment of a poor-house, and to levy 
from time to time not to exceed one per cent for the pur- 
pose of paying for the land, and to erect and furnish build- 
ings suitable for a poor-house, and to put in operation and 
defray the actual expenses of such poor-house. 
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Sec. 22 requires the title to the property to be made to 
the county. 

Sec. 23 provides that, “the county commissioners of 
any county in this state may, at any regular meeting, if 
they at any time shall deem it to the interest of said county, 
appropriate out of any funds appropriated to said county 
for any (that) purpose, or other money belonging to said 
county, any sum not exceeding two thousand five hundred 
dollars for the purpose of purchasing a farm and erecting 
suitable buildings for a poor-house for said county,” ete. 

The county commissioners therefore had authority to 
purchase the land in question, and as the contract appears 
to be fair in all respects the county should act in good 
faith and perform on its part. 

Some objection is made to the prayer of the petition, as 
not asking appropriate relief. While the prayer is much 
broader than the relief to which the plaintiffs are entitled, 
still that is not ground of demurrer. It is sufficient to 
_afford all the relief to which the plaintiffs are entitled. 
The judgment of the district court is reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 


ALFRED BIssELL, PLAINTIFF IN ERROR, v. CLINTON 
FLETCHER, DEFENDANT IN ERROR. 


1. Public Lands of United States: sURVEY: EVIDENCE. 
In the surveys of the public Iands of the United States, the 
meander lines are generally considered as following the wind- 
ings of streams; but the question whether they do so or not is a 
question of fact to be determined by evidence aliunde, 
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2. MEANDER LINES ALONG RIVERS. Where there is astrip 
of land between the back of the river and the meander line, an 
entry of government land bounded by the meander line will not 
include such strip. 

3. ACCRETIONS. Where lands had formerly ex- 


tended to the meander line and the testimony showed that there 
had been a change in the channel of a river of about three-fourths 
of a mile, but no accretion to the plaintiffs’ land, Held, That the 
boundaries of his land did not extend to the new channel nor 
beyond the meander line. 


Error to the district court for Harlan county. Tried 
below before GasLiy, J. 


John Dawson, for plaintiff in error. 
E. A. Fletcher and W. J. Lamb, for defendant in error, 


MAXWELL, Cu. J. 


This is an action of ejectment, brought by the plaintiff 
against the defendant to recover possession of certain land 
which the plaintiff claims belongs to lot 3, sec. 31, T.2 N., 
R. 18 W., in Harlan county. On the trial of the cause 
the court below found the issues in favor of the defendant 
and dismissed the action. 

There is no dispute about the essential facts in the case, 
and they are as follows: The plaintiff is the owner of 
lot 3 in sec. 31, T. 2. N., R. 18 W., and is entitled to and 
is in possession of the same except as hereinafter stated. 
This lot is shown by the plat and patent introduced in 
evidence; contains 52,89 acres. The plat shows that the 
south-west corner of the lot extends to the north channel 
of the Republican river, and there is some testimony tend- 
ing to show a meander line between the river and the 
south line of said tract. The defendant is the owner of 
lots 6 and 7 in said section and was the owner thereof at 
the commencement of this action. These lots lie south of 
lot 3, and in fact between it and the river as it flows at 


JANUARY TERM, 1886. 727 
Bissell v. Fletcher. 


present. The contention of the plaintiff is, that lot 3 ex- 
tends to the river; and notwithstanding the fact that lot 3 
contains all the land the plaintiff purchased and paid for, 
and the effect of the extension of the line would be to give 
him about 117 acres of land to which he seems to have no 
equitable right, still he contends the law declares the land 
to be his. It is also shown that lots 4 and 5 in said sec- 
tion, if the plaintiff is entitled to recover, would also be 
extended to the river and absorb a considerable portion of 
the tract that the plaintiff claims. There isa paucity of 
testimony as to the character of the channel of the river 
along which the meander lines were run; whether in fact 
the river flowed there at the time the original surveys were 
made in 1865 and 1869 is not proved. The testimony 
tends to show that theriver at the present time flows about 
three-quarters of a mile south of lot 3. As to when this 
change of the channel took place, there is no proof. It is 
not claimed, however, nor is there any proof that lots 6 
and 7 are an accretion to lot 3. The case. therefore, is 
similar in most respects to that of Lammers v. Nissen, 4 
Neb., 245. In that case this court, Ganrt, J. delivering 
the opinion of the court, said (page 251): “The mere 
fact that it is run and is designated upon the plats as 
a meandered line, certainly cannot be conclusive in the 
matter. To establish the doctrine that such meander line 
is conclusive, would estop the government from disposing 
of lands left unsurveyed between such line and the bank 
of the stream, and would prevent the correction of mis- 
takes made by surveyors in such case, and would be in 
direct conflict with the well settled rule of law defining 
what is an accretion to land.” This, we think, states the 
law correctly. The ruleseems to be that if, when the entry 
of public land is made, the bank of the river at an ordinary 
stage of water was in fact where the meander line was 
represented by the survey, and land has since been formed 
by accretion, it will become the land of the person who 
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has title to the land immediately behind it. New Orleans 
v. United States, 10 Peters, 717. Granger v. Swarts, 1 
Woolw. GC. C. R., 91. But the plaintiff does not claim the 
land in controversy as an accretion, and has no right or 
title to lots 6 and 7 as a part of lot 3. The judgment of 
the district court is clearly right and is affirmed, 


JUDGMENT AFFIRMED, 


THE other judges concur. 


TuatcHeR M. KRuM, PLAINTIFF IN ERROR, Vv. THE 
State oF NEBRASKA, DEFENDANT IN ERROR. 


1, Rape. Ina prosecution for an assault with intent to commit a 
Tape, an instruction that ‘‘ there must be an assault and also an 
accompanying intent, and this intent may be gathered or in- 
ferred from any circumstances attending the commission of the 
alleged crime tending in any manner to show such intent in the 
mind of the defendant at the time,’’ is erroneous. 


: EVIDENCE. To warrant a conviction in such case, the 
circumstances when taken together must be of so conclusive a 
nature as to show the intent beyond a reasonable doubt. 


Error to the district court for Stanton county. Tried 
below before CRAWFORD, J. 


Hi. C. Brome, for plaintiff in error. 


Wiliam Leese, Attorney General, and W. F. Bryant, for 
the state. 


MaxwE.t, Cu. J. 


The plaintiff was tried at the September, 1884, term of 
‘the district court of Stanton county, and found guilty of 
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an assauli with intent to commit a rape, and sentenced to 
imprisonment in the penitentiary. He now prosecutes 
error to this court. 

The testimony tends to show the following facts: That 
on the 7th of December, 1881, the plaintiff went to the 
residence of Frank Severin, in the town of Stanton, be- 
tween five and six o’clock in the evening of that day, and 
rapped at the door, which was opened by Mrs. Severin, 
the wife of Frank Severin. She testifies that she “let 
him in and gave him a chair for him to sit down,” that 
“he begun to talk to me something about money, which I 
didn’t understand.” Then follows a statement that she 
was holding a child about one year old; that as she went to 
lay the child in the cradle the plaintiff threw her on the 
bed. Then follows a statement of her struggles, ete., 
which, as there must be a new trial for reasons hereafter 
stated, will be omitted. 

The testimony tends to show that the house in which 
the prosecutrix resided was a double one, and occupied at 
the time by two families; that she had been acquainted 
with the plaintiff about three years and a half; that 
the plaintiff was intoxicated at the time. The pros- 
ecuting: witness was unable to understand the English 
language, and hence her testimony was taken through 
an interpreter. In addition to this the questions, even 
on the part of the state, were to a great extent leading and 
suggestive of the answers desired, and for this as well as 
the vagueness of the testimony very much is left to con- 
jecture. 

The state then offered to prove from the records of the 
court that, ‘‘an indictment for this same offense was pro- 
cured against this defendant, and ona plea in abatement 
was quashed by the court on the 26th day of September, 
1882,” and * * “that asecond indictment was found 
on the following day, to-wit., the 27th day of September, 
1882, and that on the same day a capias was issued for the 
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arrest of the defendant on said indictment; and connsel for 
the state further offers to prove by the clerk of this court 
that snch capias, together with the return, has been lost; 
and counsel for the state further offers to prove by the 
sheriff of the county that between the date of the quashing 
of the first indictment named and the time of finding the 
second indictment, the defendant herein, Thatcher M. Krum, 
who had before that time been under arrest pending a trial 
on the first indictment, escaped from Stanton county and 
remained away from said county until he was arrested un- 
der the capias issued at the last term of this court, and that 
the sheriff, between the time of such escape and the last 
term of this court, made diligent search and inquiry, but 
was unable to find said defendant in Stanton county. The 
state offers to prove said facts as circumstances showing 
the guilt of the accused.” 

This, on the objection of the defendant, was excluded, 
and while no particular point is made on this offer by the 
plaintiff in error, although the objection is urged in the 
brief, we desire to say that such an offer made in the pres- 
ence of the jury for the purpose named could not fail to 
be prejudicial. There is no testimony whatever that 
Krum was a resident of Stanton county, or that he went to 
any other place than hisownhome. When he left Stanton 
county he was not under arrest, nor, so far as appears, 
under any obligation to remain in Stanton county. How, 
then, could he eseape? To constitute an escape there must 
be an actual arrest and a legal and continuing imprison- 
ment. 1 Bish.Cr. Law, § 919. From some unexplained 
cause no effort, so far as this record discloses, was made to 
institute a prosecution against the plaintiff in error uutil a 
considerable time after the commission of the alleged of- 
fense, and nearly two years elapsed from the time the sec- 
ond indictment was found before the cause was brought to 
trial. Nodoubt there was a cause for this delay, but it 
does not appear in the record. The mere fact that the 
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accused did not reside in Stanton county, if his residence 
was known, or with proper inquiry could have been ascer- 
tained, is not a satisfactory explanation of the delay. 

In St. Louis v. State, 8 Neb., 411-412, where an im- 
proper question was asked and excluded, this court refused 
to reverse the case for that cause alone. A different rule, _ 
however, may obtain where there is an offer of evidence 
which is clearly incompetent, as that the defendant has 
committed a crime other thau that with which he is 
charged. The effect of such an offer cannot fail to be preju- 
dicial to the accused ou the minds of the jury, and nothing 
that the court can say will entirely obliterate the effect. 
Cases are to be tried upon the evidence, and the guilt of 
the accused determined from that alone, and no prosecuting 
officer should be permitted to supply its place with preju- 
dice. 

The court at the request of the state gave the following 
instruction: 

“No. 2, An assault with intent to commit a rape is a 
crime made up of many parts, all of which must exist to 
make the crime complete. 

“There need be no rape. It is only necessary that the 
defendant should commit the assault as charged with that 
intent (to commit rape) in his mind. 

“ There must be an assault and also an accompanying in- 
tent, and this intent may be gathered or inferred from any 
circumstances attending the commission of the alleged 
crime tending in any manner to show such intent in the 
mind of the defendant at the time.” 

No case has been cited to sustain this instruction, and I 
think none can be found. The intent to commit the 
offense charged in the indictment constitutes the felonious 
act, and this intent is to be gathered from the circumstances, 
not from one but from all, and the circumstances when 
taken together must be of so conclusive a nature as to 
establish that fact beyond a reasonable doubt. Walbridge 


732 SUPREME COURT OF NEBRASKA, 
Marble v. Lumber Co. 


v. State, 13 Neb., 236. People v. Levison, 16 Cal., 98. 
People v. Phipps, 89 1d., 326. Sumner v. State, 5 Blackf., 
579. Com. v. Webster, 5 Cush., 296. 3 Greenleaf Ev., § 
29. 

In People v. Levison, supra, it is said: “The court 
should in criminal cases instruct the jury hypothetically 
as a general rule. It should not assign a conclusive effect 
to circumstances, or assume.that they are proven. It is 
for the court to determine the admissibility of evidence, 
and for the jury to determine its effect and credibility of 
the witnesses. In State v. Canada, 27 N. W. R., 288, 
recently decided by the supreme court of Iowa, it was held 
that to sustain a conviction for assault with intent to com- 
mit a rape the evidence must show that the accused had a 
purpose, not only to have sexual intercourse with the pros- 
ecutrix, but must have intended also to use whatever degree 
of force might be necessary to overcome her resistance and 
accomplish his object. This we regard as a correct state- 
ment of the law. The judgment of the district court is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Lewis L. MarBLE ET AL., PLAINTIFFS IN ERROR, V. 
Tuer Jones & Macrer LUMBER CoMPANY, DEFEND- 
ANT IN ERROR. 


Mechanic’s Lien: casEsTaTEp. A lumber dealer was furnish- 
ing lumber for the erection of a building in the course of erec- 
tion under contract; the contractor applied at the lumber yard’ 
for certain pieces of Jumber, stating that the immediate pur- 
pose for which he wanted them was to prop up the brick walls; 
that he might use them in the erection of the building; that if 
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he did not use them in the building he would return them; that 
if he did use them he would notify the lumberman, so that he 
might charge them up; four days after the delivery of the last 
material for said building by the lumber dealer other than the 
pieces of lumber in question the contractor applied at the office 
of the dealer, told him that he had used the said pieces of lum- 
ber in the building, and to charge them up. Held, That for the 
purposes of the mechanic’s lien law the said pieces of lumber 
were furnished at the date of the notification of the lumber 
dealer by the contractor; that he had used them in the build- 
ing, and to charge them up. 


Error to the district court for Gage county. Tried be- 
low before Broapy, J. 


Phil. E. Winter and Hazlett & Bates, for plaintiff in 
error. 


Hardy & McCandless, for defendant in error. 
Coss, J. 


This action was brought in the court below to enforce 
 mechanic’s lien for lumber furnished by the plaintiff 
company to the defendants Marble & Darling, and by 
them received for and used in the erection of a certain 
building for and on the land of the other defendants in 
the action. So far as can be ascertained from the abstract 
there was no answer or appearance in the case by or on 
the part of the defendants Marhle& Darling. The other 
-defendants appeared and answered, admitting the partner- 
ship of defendants as alleged, and the ownership of the 
premises as alleged, but denying each and every other 
allegation contained in the plaintiffs petition. 

There was a trial to the court, which found generally for 
the plaintiff and against the defendants, and found the 
amount due the plaintiff from the defendants for material 
furnished, etc., at $1045.75, and that the same was a lien 
on the real estate descr:bed in the petition. 
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A motion for a new trial was overruled, and the cause 
is brought to this court by the answering defendants. 

Under the general assignment of error, that ‘‘ The find- 
ings are not sustained by sufficient evidence,” two points 
are presented: First, That the account in writing of the 
items of material furnished for the building was not filed 
in the county clerk’s office within sixty days from the fur- 
nishing of such material; and Second, That the court 
erred or made a mistake in computing the amount due the 
plaintiff for such material. It appears from the transcript 
that the account in writing of the items of material fur- 
nishied, etc., was filed in the office of the county clerk on 
the 14th day of November, 1882. So that unless the said 
material, or some substantial portion thereof, was furnished 
by the plaintiff as late as the fifteenth day of September 
of that year, the account was not filed within the time 
required by the second section of chapter 54 of the com- 
piled statutes. By reference to the bill of particulars at- 
tached to the petition, which I assume to be a correct copy 
of the account of items furnished, as filed in the office of 
the county clerk, I find the following items under date 
September 15th, 1882. 
“6 8s, 4x4d—24 192 

4 8s, 4x4—22 116 308 C. 26, 800. 


2 8s, 2x12—16 64 C. 26, 166—966.” 

As to these items, A. G. Davis, a witness on the part of 
the plaintiff, and who was the agent in charge of plaintiff's 
business at Wymore, when the items of building material 
constituting plaintiff’s claim were furnished, testified in 
rebuttal, as follows: 

Q. Look at these items of the 15th of September, 1882 
(giving the items as above). Tell the court if you have 
any present recollection as to the delivery of these articles? 

A. These pieces were borrowed from the yard I 
was clerking in, some quite a while before, as I under- 
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stood, for braces for the building, and the carpenter said 
he wanted them for braces. 

Q. Who was that? 

A. It was Marble. He told me if he used them in 
the building he would come in and have them charged, 
and if not, he would return them; and on the 15th day of 
September he came in and said they were used in the 
building. 

Q. What else? 

A. These three items. 

Q-. Did he say he would take them? 

A. Te said they were used in the building, and to 
charge them up.” 

Upon the above facts, which were, of course, found to 
be true by the trial court, I think that September 15th, 
1882, was the true date of delivery for the purposes of the 
lien. That was the day upon which plaintiff was author- 
ized to charge these items up to the defendants, or either 
of them; and clearly, if the books of the plaintiff were 
properly kept and the items charged under the .proper 
dates, it must be held to be in time if it proceeded to file 
the lien within the statutory limitation after such dates. 

The Minnesota case cited by counsel for plaintiffs in 
error, Johnson v. Gold, XXI. N. W. R., 719, is not in 
point. In that case certain doors were charged in the “ac- 
count of items,” under a certain date. It was in proof 
before the trial court; it seems that some time afterwards, 
there were also furnished three lights of glass and a tran- 
som, which were set in or attached to these doors, or some 
of them, and the plaintiff in that case contended that the 
time limited for filing the lien only commenced to run 
from the date of the furnishing of these lights of glass 
and transom for the doors, and as I understand the opin- 
ion, such would have been the holding of the court had 
the lights of glass and transom been charged in the account 
‘as separate and substantive items, which they were not. 
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Upon the second point I have not only thoroughly ex- 
amined the abstract, but also the transcript itself, and have 
come to the conclusion that there was a mistake or error 
committed by the trial court in computing the amount of 
the finding and judgment, which must be rectified, or the 
judgment must be reversed. Indeed the writer is almost 
inclined to favor a peremptory reversal of the judgment 
as a method of emphasizing our disapproval of what 
seems from the evidence to have been the manner of keep- 
ing the books of plaintiff company. It appears to have 
been their custom, when a person proposing to build would 
deliver to them an estimate of the quantity, quality, and 
dimensions of the lumber to be used in the erection of 
such building, they would enter the same in detail on their 
books in the shape of a debit account against such person, 
giving the price of each item. Then, if the prices suited 
the builder, and other circumstances resulted in the build- 
ing being proceeded with, they would check off each item 
as delivered. It seems that form of book-keeping was 
pursued in this case. As well as I can make out the evi- 
dence the lumber as set out in the original estimate was 
described in the bill of items filed with county clerk and 
sued on in district court, but that such was not the true 
description of the items of lumber actually delivered, I 
quote further from the testimony of the witness Davis: 

Q. (Handing witness a book.) You may look at that 
book and state what book that is. 

A. That is the original estimate of the Marble & Dar- 
lings bill for Winters; the book that contains the estimate. 

Q. Is that the book in which all the original estimates 
were entered by the agent of the Jones & Magee Lumber 
Co.? 

A. Yes. 

Q. That is the estimate of the bill of lumber of this 
building in controversy, is it? 

A. Yes. 
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Q. Who made that estimate? Who wrote that? 

A. That, I think, is the clerk’s putting down the esti- 
mate. 

Q. (By the court.) What kind of a book is this—the 
original estimate? 

A. Aman fetches in a bill to be figured on; we put 
his bill down just as he wants the lumber, and carry out 
the figures and tell him what we will sell him that amount 
of lumber for; then if he buys we deliver him so much 
lumber. 

Q. Did he make an agreement for that lumber? 

A. That is the estimate we filled. 

Q. That is the memorandum of the amount sold? 

A. The memorandum of the amount the carpenters 
wanted figured on ; if somebody had sold cheaper I would 
have crossed it out as not sold, and if ours is the lowest we 
deliver from that. 

Q. He accepted that estimate? 

A. He accepted that estimate. 

Q. Do you know whether it is correct or not? 

A. That is correct. 

Q. That isa custom you have of putting down esti- 
mates that way ? 

A. Yes. 

Q. That was all put down at the time before the de- 
livery was made? 

Yes. 

And you delivered according to that ? 

Yes, and checked it off. 

What did you say about its being correct? 

I say it is correct to the best of my knowledge. 
(By Mr. Ashby.) Now you may state what 
changes are made in that estimate. 

A. That is my own handwriting; it says: “ This bill 
wants to be changed from 120 pieces 2x12—24 to 20 pieces 
2x12—24; from 180 pieces 2x12—26 to 230 2x12—26.” 

47 


OPOPOP 
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Q. (By the court.) When was that to be done? 

A. Before the bill was sold. 

By reference to the bill of particulars attached to the 
bill of exceptions it will be seen that it differs from the 
items of account filed with the county clerk, a copy of 
which was also attached to the petition in the number of 
pieces, the number of feet of lumber is carried out, and 
charged for just the same—say : “20 ps. 2x12—24—5,760,” 
while 20 pieces 2x12—24 feet only makes 960 feet of lum- 
ber, and at $32 per thousand amounts to $30.72, while it 
goes into the bill finding and judgment as 5,760 feet of 
lumber at $32 per thousand, amounting to $184.32, and 
making a difference against the defendants of one hundred 
fifty-three dollars and sixty cents. It seems that the whole 
bill was discounted a considerable sum, but the rate per 
cent is not given, and the time at my disposal does not ad- 
mit of my making a calculation, either of the discount or 
interest applicable to this overcharge. It will be as- 
sumed that one about balances the other. 

The judgment of the district court will be reversed and 
the cause remanded for a new trial, unless the defendant 
in error shall, within twenty days from the date of the 
filing of this opinion, remit from said judgment the sum 
of one hundred fifty-three dollars and sixty cents, in which 
casé said judgment is to stand affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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WitiraM BoLpr ET AL., PLAINTIFFS IN ERROR, V. 
GoTTFRIED BUDWIG ET AL., DEFENDANTS IN ERROR. 


1. Parties: PETITION: DEMURRER. That there are too many 
plaintiffs or defendants joined in a petition is not a ground of 
demurrer under the code; nor is such question raised by an 
objection made by the defendant at the trial to the introduction 
of any testimony for the reason that the petition fails to state 
a cause of action. 

2. Petition: DEMURRER. There are but siz grounds or causes of 
demurrer to a petition under the code, and to render a demurrer 
effective one at least of such grounds or causes must be sub- 
stantially stated. 

3. INSTRUCTIONS set out at length in the opinion examined and 
found properly given and refused. 

4. Slander: EVIDENCE. In an action of slander where words set 
out in the petition are actionable per se no evidence need be 
given of actual damage to the character, nor of the mental suf- 
fering of the plaintiff. 

5. New Trial: MOTION FOR, BY PARTNER JOINTLY SUED. Un- 
der the provisions of the code in an action against two defend- 
ants, the evidence being ample as to one, but insufficient as to 
the other defendant, the verdict and judgment should be against 
the one and for the other; and in such case where the ver- 
dict was against both defendants, and the one against whom 
there was insufficient (or no) evidence made no motion for a 
new trial, as to himself alone, and judgment was rendered 
against both, it will not be disturbed. Long & Smith v. Clapp, 
15 Neb., 417. 


Error to the district court for Cuming county. Tried 
below before CRAWFORD, J. 


T. M. Franse, for plaintiffs in error. 
M. McLaughlin and W. F. Bryant, for defendant in error, 
Coss, J. 


The defendants in error sued the plaintiffs in error in 
the district court for certain scandalous and defamatory 
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words spoken by the plaintiff in error, Hannah Boldt, of 
and concerning the defendant in error, Caroline Budwig. 
The defendants in error as well as the plaintiffs in error 
are severally husband and wife. 

The petition was in the ordinary form of a petition in 
slander, charging that Hannah Boldt had spoken certain 
false slanders and defamatory words of:+and concerning 
Caroline Budwig to the damage of the plaintiffs; that the 
plaintiffs were then and there husband and wife, and that 
the defendants were then and there husband and wife. 
The defendant William Boldt demurred to the petition ; 
the defendant Caroline Boldt answered, denying the speak- 
ing of the slanderous words. The court overruled the 
demurrer of William Boldt; whereupon he filed his an- 
swer to said petition denying the allegations thereof, ex- 
cept that of the marriage of the parties, plaintiff and 
defendant. There was a trial to a jury, with verdict and 
judgment for the plaintiffs. 

The defendants William Boldt and Hannah Boldt filed 
a joint motion for a new trial, which was overruled, and 
thereupon they filed a joint petition in error in this court. 

The following are the errors assigned : 

1. In overruling the defendant William Boldt’s de- 
murrer to the petition. 

2. In overruling defendant William Boldt’s objection 
to the introduction of any testimony, 

3. In overruling the defendants’ objection to the intro- 
duction of any testimony. 

4. In admitting the testimony of Henry Calland and 
in not striking it out at defendant’s motion. 

5. In giving paragraphs 7, 8, 9,and 12 of the instruc- 
tions given by the court on its own motiou. 

6. In refusing to give paragraph two of instructions 
asked by defendants. 

7. In rendering judgment on said verdict against the 
defendants jointly and against the defendant William 
Boldt. 
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8. In overruling defendants’ motion for a new trial. 

It will be observed that the plaintiffs in error scarcely 
complain of the judgment as against the defendant Han- 
nah Boldt. I will, however, examine those assignments 
in which the alleged error might be deemed to apply to 
both defendants. First, as to the third assignment. The 
method of raising objections to pleadings by objecting to 
the introduction of any testimony, on the ground that the’ 
facts alleged in the petition are not sufficient to constitute 
a cause of action, or, as it is usually expressed, that the 
petition does not state a cause of action, is one not very 
clearly defined in the books or cases. The rule is stated 
by the supreme court of Wisconsin as follows: ‘“ Where 
a complaint fails to state a cause of action, and the defend- 
ant at the trial objects on that ground to the introduction 
of any evidence, such objectiun is equivalent to a general 
demurrer, and a judgment for the plaintiff must be re- 
versed.” Hays v. Lewis, 17 Wis., 217. Assuming this 
rule to be correct, let us apply it to the case at bar. It is 
not contended, nor could it be, that the petition does not 
state a cause of action by Caroline Budwig against Hannah 
Boldt, but it is contended that Gottfried Budwig was im- 
properly joined as a plaintiff, and that William Boldt was 
improperly joined asa defendant. Neither one of these 
questiors could be reached by a general demurrer. This 
designation is applied by the courts to a demurrer for the 
sixth or last ground of demurrer stated in the code, to-wit: 
“That the petition does not state facts sufficient to consti- 
tute a cause of action.” The fourth ground of demurrer 
as set out in the code is “ That there is a defect of parties 
plaintiff or defendant.” Code, § 94. This is designated 
special demurrer, and its place would not be supplied by an 
objection to the reception of any testimony. There was a de- 
murrer by William Boldt, severally, among the grounds 
of which were ‘‘a defect of parties plaintiff,’ and “a de- 
fect of parties defendant.” The word defect is defined by 
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Webster to mean “want or absence of something neces- 
sary for completeness or perfection.” That there are too 
many plaintiffs or defendants joined in the petition is not 
made ground of demurrer by our code, nor is that question 
raised by an objection to the introduction of any testimony 
for the reason that the petition does not state a cause of 
action. . 

The point that the court erred in overruling the demur- 
rer of defendant, William Boldt, cannot be sustained, for 
the reason that said demurrer did not assign any one of 
the six grounds of demurrer provided for by the code. 

The fourth assignment of error is not well taken. The 
testimony of the witness, Henry Calland, was admissible 
to prove the presence of the defendant, Hannah Boldt, at 
the time and place stated in the petition, even if he had 
not understood a word of that which was spoken by her. 
That he did not understand the German language was for 
the consideration of the jury as to the weight to be ac- 
corded to his testimony, but did not disqualify him as a 
witness. 

The fifth assignment of error is based upon the giving 
by the court of the 7th, 8th, 9th, and 12th instructions, 
which are as follows: 

“7, The plaintiffs are not bound to prove the speak- 
ing of all the words charged in the petition. If the jury 
believe from the evidence that the defendant, Hannah 
Boldt, spoke of and concerning the plaintiif, Caroline 
Budwig, in the presence and hearing of others, any of the 
slanderous words charged in the petition, the fair import 
of which would be to charge the plaintiff, Caroline Bud- 
wig, with being a whore, then she is entitled to a verdict. 

“8, You are further instructed that anger is no justi- 
fication for the use of slanderous words, and it ought not 
to be considered even in mitigation of damages, unless the 
anger is provoked by the person against whom the slap- 
derous words were used, and in this case, if the jury be- 
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believe from the evidence that the defendant, Hannah 
Boldt, spoke of the plaintiff any of the slanderous words 
charged in the petition, then it matters not who commenced 
the conversation, and that the defendant was angry at the 
time, unless her anger was wrongfully provoked, in whole 
or in part, by the acts or language of the plaintiff herself. 

“9, The jury are instructed that words charging a 
woman with being a whore are actionable in themselves, 
and the law presumes that the party uttering them intended 
maliciously to injure the person concerning whom they are 
spoken, unless the contrary appears from the circum- 
stances, occasion, or manner of the speaking of the words; 
but all the plaintiffs are bound to prove in the case to en- 
title them to recover, is the speaking by the defendant, 
Hannah Boldt, of enough of the slanderous words charged 
in the petition to amount to a charge that the plaintiff, 
Caroline Budwig, was a whore; and express malice or ill 
will need not be proved. But, if the jury believe from the 
evidence that plaintiffs have failed to prove enough of the 
words to amount to a charge that plaintiff was a whore, 
then plaintiffs cannot recover, and your verdict should be 
for the defendant. 

‘12. If, from the evidence and the instructions of the 
court, the jury find for the plaintiffs, then the jury are to 
determine from all the evidence and the circumstances as 
proved on the trial, what damages ought to be given to 
the plaintiffs, and find your verdict accordingly, but not 
exceeding the amount claimed. In finding the measure of 
damages, the jury may take into consideration the mental 
suffering produced, if any, by the uttering of the slander- 
ous words, if they believe from the evidence that such suf- 
fering has been endured by the plaintiff, Caroline Budwig, 
and the present or probable future injury, if any, to the 
plaintiff, Caroline Budwig’s character, which the uttering 
of the words was calculated to inflitt. If you find for the 
plaintiff she will be entitled to at least nominal damages 
without proof of actual damages.” 
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Aside from the point made by counsel for plaintiffs in 
error in the brief, that these instructions were erroneous, 
in that the jury were told therein in substance, that if 
they should find from the evidence that the defendant, 
Hannah Boldt, spoke certain slanderous words of and con- 
cerning the plaintiff, Caroline Budwig, then that the 
plaintiffs—both plaintiffs jointly could recover, which 
point will be noticed hereafter. I do not see any error in 
the instructions, although it must be admitted that the 
12th is not very carefully drawn. Instruction No. 8 is 
not, nor does it purport to be, perfect or syllogistic in its 
terms, but so far as it goes, I think it unobjectionable. 
As will be seen hereafter, it is uot necessary to decide—nor 
do I decide—in disposing of these instructions, whether, 
under the law as it now stands, a husband is liable for 
slanderous words spoken by his wife or not. The instruc- 
tions are clearly right so far as the question of the measure 
of damages is concerned. The words charged in the peti- 
tion are actionable per se; hence there not only need be 
no proof of special damages, but such proof would be in- 
admissible. No witness could swear to the mental suffer- 
ing of the female plaintiff. The jury must decide upon 
that from the defamatory words themselves, and the sex, 
age, and condition of the plaintiff. So. also as to the ques- 
tion of future damage. No human being could say that 
the plaintiff’s life would be prolonged for a single day after 
the trial, and yet the jury should consider the damage to 
her character as well as her mental suffering caused there- 
by during a life to be prolonged for the usual period of 
expectation according to ordinary experience, and not ac- 
cording to the opinion or testimony of witnesses. So the 
objection that there was no evidence before the jury of the 
mental suffering of the plaintiff, or of future damage, and 
hence that the instructions as to those matters were not 
supported by the evidence, is not well taken. 

Plaintiffs in error assign as error the refusal by the court 
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to give in charge to the jury the second of the instructions 
prayed by them. The following is the instruction refused; 
“Tf you believe from the evidence that the defendant Han- 
nah Boldt uttered of and concerning the plaintiff Caro- 
line Budwig the slanderous words charged in the petition, 
then and in that event you will find for the plaintiffs, and 
the plaintiffs will be entitled to nominal damages in any 
event, together with such punitive or exemplary damages 
or smart money as in your judgment may be proper, as a 
punishment of the said defendant and an example to others.” 
This instruction was not only properly refused, but its 
refusal was favorable to the plaintiffs in error; so that even 
if wrong, they could not be heard to object. But, as was 
held by this court in the case of Boyer v. Barr, 8 Neb., 
68, punitive damages are not given in this state in any 
class of cases between private parties. Compensation under 
the rules of law is all to which a plaintiff is entitled ina 
civil suit at law. As to what elements of damage will be 
taken into consideration is a question not now before the 
court. 

The seventh and last assignment of error—that the court 
erred “in rendering judgment on said verdict against the 
defendants jointly, and against the defendant William 
Boldt”—must be overruled as the point is here presented, 
irrespective of the merits of the case had William Boldt 
moved for a new trial and prosecuted error separate and 
apart from his co-defendant. 

In the case of Long & Smith v. Clapp, 15 Neb., 417, 
upon exhaustive argument and thorough consideration, it 
was held that (I quote from the syllabus): “Under the 
provisions of section 429 of the code, in an action against 
two defendants, * * * the evidence being ample as 
to one but insufficient as to the other defendant, the verdict 
and judgment should be against the one and for the other; 
and in such a case where the verdict was against both de- 
fendants, and the one against whom there was but insuffi- 
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cient evidence made no motion for a new trial as to him- 
self alone, and judgment was rendered against both, it will 
not be disturbed.” 

We have thus examined all of the errors assigned by 
plaintiffs in error, and found against them upon each point; 
yet the writer does not wish to be understood as holding 
that the action could not have been successfully prosecuted 
in the name of Caroline Budwig alone, nor even that her 
husband was a proper party to the action, but only that 
neither of those questions was so presented as to necessarily 
call for a reversal of the judgment. In this connection it 
may not be amiss to repeat what has often been said by this 
and other courts, that the judgment of a trial court will be 
upheld by an appellate one whenever it can be done with- 
out violating any principle of law or rule of practice. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Error on part of the court to refuse instruclions as to the 
rights of defendant to remove his cattle. Skinner v. 
DAZOTS ....ccceeecesveveceeeeeneee abasdueedee coacssese pececedevecvsusvesesys 453 

4. Damages for breach of contract in construction of skat- 
ing rink; trial to jury; verdict not disturbed. Meyer v. 
Witkie..... sigisangecastsntnss Revsucrestectty ew Uiveaeedoweateceen ses aeeees 510 

5. Agreement between partners for sale of interest of one 
partner and interest in leasehold premises, Held, To con- 
stitute one contract. Connor v. Hingtgen........000+ i dacteneder 472 

6. Where coercion is not sufficient to amount to duress, but 
a social or domestic force is exerted on a party which con- 
trols the free action of his will, and prevents voluntary 
action in the making of a contract or execution of deed 
for real estate, equity may relieve against the same on the 


ground of undue influence. Jfunson v. Carter...........+- se. 293 

7. Letting public contracts. State v. Saline county............ 253 
Conversion. 

1. Jurisdiction of justice. Spielman v. FIYM ....ccccecereseees 344 


2. The wrongful taking of property and appropriating the 
same to the party’s own use constitutes conversion. Stough 
D. StCfANE ..receecroereees ce eneresacererencesseeeessoesssnesrecresnesseesess 468 
8. Action for, may be maintained for taking property in- 
tended for another, but before being accepted by such other 


party. Stough v. Stefani....... eoeeees savecees oa ceonenencsseecsons ++» 468 
Conveyance. See DEED. MorTGAGE. 
Corporations. 


1. Foreign corporation having no property of debtor in this 
state, nor owing money to him payable therein, not sub- 
ject to garnishment. Wright v. C. B.d& Q. BR. RB. Co........ 175 

Corporations—Municipal. 

1. <A general law creating cities need not be accepted by 
municipalities to make it operative. State v. Holden....... 249 

2. In action to recover damages for injuries caused by a 
defective sidewalk, where proof shows that sidewalk was 
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he was elected; removal therefrom vacates the office. State 
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the supreme court has no authority to order a reference for 
the purpose of ascertaining the value of rents and profits 
accruing after the verdict or assessment of the appraisers 

; and during the pendency of the proceedings in the supreme 
: court. B. & UW. R. BR. Co. v. Dobson....... sieevevsieesesveceestee 451 
8. The evidence upon the sole question of fact at issue be- 
ing contradictory, and nearly equally balanced, the finding 
and judgment of the trial court will be upbeld. Zraphagen 
WO. SHUM isscccesaccncsosssviiveeciascvecnesstesatercessecsecedusscosoetes 15 
4. Under act of 1885, requiring abstracts of causes, the court 
in its examination of the case, will not look beyond the ab- 
stract. Ballard v. Chemey....cccccccscccvcessserscsssssscsscvssscscees BB 
§. Error must appear affirmatively. Weirv. B. d U. B. B, 


CO. cessocersesonscccensscesacers seevemeenessconasoreceses ere sovereesee O14 


6. Record imperfect, judgment affirmed. Id......scccocccosssee 215 


oe 


art 
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7 An error in favor of plaintiff in error is not cause for re- 


versing judgment. Stough v. Stefant.....co.ccsececsssenecceeeeees 468 
8. Error without prejudice; judgment not reversed. Clay 

De TYROI vs ccvecssisavSoasiousseasaice des svccduscosetstnusctbecessestecdsees 53L 
9. Cause remanded with directions to ascertain the value of 

permanent improvements. Shuman v. Willets..........cc02000 705 


Creditor’s Bill. 
1, Petition examined and Held, To state a cause of action. 
Hicks & Miller Tea Co. v, DMack....c.cerccccessccsorecsscscercecsceess 339 


Criminal Law. 
1. Complaint charging misdemeanor is good if it contains 


sufficient to show violation of law. Ex parte Maule......... 273 
2. County judge has jurisdiction of complaint for misde- 
meanor. Ex parte DMaule.......cccccccesacccsesccewsovenscsccescsoees 273 


3. Fraudulent transfer of property; indictment need not 
charge that act was done with intent to defraud. State v. 


THUR OS etic ooe toe acess eiivics bas desde vege id tbe a2 Rise gaweadedescodyi 316 
4, An escape is not necessarily an admission of guilt. Math- 
CWS V. SEALE... ee sececeesseccesreceeeeteneeerens Wi codbduganeatisvesSecaseees 339 


5. Remarks by court as to falsity of affidavit for continuance, 
Held, Error, and a new trial granted. Bowman v. State... 523 
6. Officer who arrested defendant may testify as to state- 
ments made by him while in his custody, if shown to be 
voluntary, and made without any inducements. Ballard 
We EMME so cava ccaesesecuss svesceseeceeetaceatscedeesasesssasesecacseescubexaa 609 
7 Insanity as a defense; burdenof proof. Ballard v. State. 610 
8. Where an objection to a question is sustained and the 
testimony excluded, if the witness is afterwards recalled 
and fully examined upon the matters presented by the 
former interrogatories the ruling of the court in sustaining 
the objection, even if erroneous, will not be sufficient cause 
for reversing a judgment unless it should affirmatively ap- 
pear that the prisoner was prejudiced thereby. Ballard v. 
SEALE Sissinea esse ds edeeaicenias Seubds Vatssuciee ovisnnia's dctndeSucoweueqeedors 609 
9, In the trial of a criminal prosecution wherein a defend- 
ant is arraigned upon indictment, the state is not precluded 
from the examination of witnesses whose names are not en- 
dorsed upon the indictment. [d........2.cccccseeseegeeceeceeeees 609 
10. Endorsement of names of witnesses upon information; 
additional names of witnesses cannot be endorsed during 


trial. Stevens v. State ......cccccecccsecscesssccctersscecessececscences 647 
11. Lareeny; robbery; person charged with robbery may be 
convicted of larceny. [d........c.ccccesceceseececcncesceaceuecseeus 647 


12. Motion for a new trial must be filed at term at which 
verdict isrendered. Bradshaw v. State........ccccyesccscscecsees 644 


LR 
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13. More than two years after rendition of judgment, pris- 
oner filed motion for a new trial on the ground of newly 
discovered evidence and supported motion by affidavits; 
Held, That case was properly dismissed. Bradshaw v. State, 644 

14. Fees of witnesses coming from foreign state, upon con- 
viction of defendant, taxable to defendant. eid v. State. 695 


Damages. See HERD Law. 


1. Rule of, in cases of amercement. Hellman v. Spielman... 152 
2. Laying out public road. Otoe County v. Heye........s.ceee 283 
3. Alleged malpractice of physician. Morrill v. Tegarden... 534 
4. Rule of, in cases of slander. Boldt v. Budwig..........0000 749: 
5. From defective crosswalk. City of York v. Spellman...... 357 
6. Caused by opening streets in city; assessors should be 

elected by vote of electors and not named in ordinance. U. 

P. OR. R. Co. v. B. & M. BR. Be C0... ccc eeccesccessctsecnsceeeseeneens 386 
7. For injuries to person. B. & Uf. R. R. Co. v. Crockett.... 138 

City of Lincoln v. Woodward.........ccccccccceserees pjadwsdees coadesee 259 
8. Liability of railroad for damages prior to the completion 

of road. Hitte v. RutV. BR. BR. C0... cc ceccecsscneceseeseeneseneeoens 620: 


9. In action of replevin where verdict is in favor of defend- 

ant whose ownership is special. Crtts v. Wray....cesereereee 582 
10. Breach of contract in case stated. Dfeyer v. Wilkie....... 510: 
11. For fraudulent representations, Young v. Filley......... 544 


Deceit. 
1. Removal from office of attorney-at-law for practicing de- 
Ceit. State v. Burr.....ccccccccceecseeceee dcaasdgacccvoccvens seccscoeses OOD 


Deed. 

1. Re-delivery or surrender of deed to the grantor, unaccom- 
panied by purpose of rescinding and annulling contract, 
does not divest title of the grantee. Bunz v. Cornelius...... 108 

2. Filed for record in county clerk’s office, and duly in- 
dexed, is constructive notice of rights of grantee. Hoyt v. 
Schuyler......cccccssccsesensscsenccsccrsscenesenseconenarecessssecsenscseues 652 

3. Quit-claim deed; defective record of prior deed; pur- 
chaser under quit-claim not entitled to protection. d.... 652 

4. Party claiming title under quit-claim from grantor, who 
had previously conveyed to another, and the effect of the 
second deed, if sustained, will be to deprive first grantee of 
his title, must make a clear case of bona fides on his part 
before his deed will be sustained. Hoyt v. Schuyler 653 

5. Atjudicial sale. Lamb v, ShermMan......csecceeceseeers .. 681 


Default. 
1. Pleading properly on file prevents taking of default. 2c- 


DYUrtry v. State....csecccscccessecsecescoonseceesasceecesseassceeceeessoes 147 
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Demurrer. 
1. Admits truth of such facts only as are properly pleaded. 
State, ex rel. Mechling, v. Taynes...cccccecceressenerecsarevnseceroueee 164 
2. Does not lie for misjoinder of parties plaintiff. Davey v 
Dakota County. ....ccccccscsccsecccseccecessscesseccsceecacerssasanseseese 721 
3. That there are too many plaintiffs or defendants joined 
is not ground of demurrer. Boldt v. Budwig..........c0esecere 739 
4. To render demurrer effective one of the causes set forth 
in the code must be substantially stated. Id..............0006 739 


Discretion of Court. 


1. In causing prosecutor to elect between counts in indict- 
ment. State v. Lawrence, ......ccsecceccscsecesceveecccsesoreeteceses 309 


Divorce. 
1. Under the pleadings, the burden of proof being upon the 
defendant, and the evidence not being sufficient to sustain 
a verdict in her favor, the decree thereon will be reversed, 
and a decree rendered for plaintiff in the supreme court. 


Thomas v. Thomas........ dedesedadedisa se gees anes Sesoev eee Seeseeteess 81 
2. Application to modify decree of divorce may be reviewed 
onerror. O’Brien 0. O'Brien......ccecccessesecceseceveeesenseceees 584 


8. Court may order alimony where wife seeks modification 
of decree, alleged to have been obtained by fraud of hus- 
WANs, Dds voces edese i icsiesaducsieassdeeddcvsdevassesstanyasssaecaeesceas 584 
4. A divorce procured in Salt Lake City while neither of 
the parties were residents of that territory is null and void 
Smith v. Smith..ccccccccccrrecsscenvcccsseseveessecssecosseeeevscersseses 706 
5. To give the court jurisdiction in an action for divorce, at 
least one of the parties must be a bona fide resident of the 
state or territory where the action was brought. Smith v. 
ISIN daca sa sea Saseedekerweses Saag epS sau scds esas state dah swe yesh sees ecbaas - 706 
6. <A denial in the language of the petition that the defend- 
ant ‘‘ denies that said marriage was unlawful and wrong- 
ful, and denies that he has cohabited with L. W. S., ete, 
in a state of adultery,’’ is not a denial of the cohabitation. 


Bintthe a: Sitti svi aces easvadelactacecccwettecescsscses ss ereccssceseee COB 
7. Permanent alimony, Held, To be excessive, and reduced 
to $4,000. Smith v. Smith......... piniengsdaeivenstenees iaieeeusy eee 708 


Duress. See ConrrRact, 6. 


Hjectment. 
1. In ejectment by a'tenant in common against a person in 
possession without right, the plaintiff can recover ‘only to 
the extent of his title. Maittis v. Boggs........ Maseaseaceavutecs’ 698 
2. A petition in ejectment may be amended to be a petition 
to redeem the land. McKeighan v. Hopkins........cccseccee 33 
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3. Judgment for defendant in cause stated upheld. Hub- 


Gairt iv, Walheers ccs cccvctececcsesceeseieccs sbsnesvedensossetessensavessives 94 
Election. 
1. Essence of. U. P. R. R. Co.v. B. & H.R. BR. Co... cece 390 


2. Exercise of the right to fill vacancy in an office does not 
depend on the notice of election, or want of it, by the county 
clerk, where it seems to have been generally understood by 

’ the electors of the county that a vacancy existed. State v. 
SRANUING eset uses Scaecvisin ceca seee cacevadaces scseaseds civasencetaeasetes 504 

3. Vacancy in office of county commissioner, how filled. Jd. 497 


Eminent Domain. 
1. Condemnation and appropriation must be séricti juris; ap- 
praisers must be elected by vote of electors, and not named 


in ordinance. U.P. R. R. Co. v. BL & MW. R. RB. Co... . 389 
Equity. 
1. Jurisdiction to relieve against contracts obtained by un- 
due influence. Munson v. Carter.....cccsccccsseesvees sevedekesss? 208 
Error. See APPEAL. CoURT—SUPREME. EVIDENCE, 11. 
Escape. 


1. Notan admission of guilt. fathews 0. State............06.6. 330 
2. Issuance of writ of habeas corpus by U. 8. commissioner, 

and discharge of prisoner thereunder, is void, and in effect 

an escape of the prisoner. State v. Burr,.......cccccccsscseesee 593 


Estoppel. See GARNISHMENT. RES ADJUDICATA. 

1. A party by simply paying attorney for resisting confirma- 
tion of sale is not estopped from asserting title to the land. 
Schribar 0. Platt......cccssccecesccscsecceccsseneesecsesens teesceseacevee 630 

2. To beavailable must be plead. Schribar v. Platt.......... 629 


Evidence. 

1. Lost papers; evidence of member of law firm after disso- 
lution that he has made search and cannot find them; sec- 
ondary evidence of contents inadmissible until it be made 
to appear that he retained possession of the same, and that 
search was made in such places as papers, if in existence, 
in all probability would be found. Post v. School District.. 135 

2. Before secondary evidence is admissible to prove the ex- 
istence or contents of a paper claimed to have been at- 
tached to and a part of the files of a case in court, it must 
appear that diligent search has been made in the proper 
office for such paper, and that it is lost or destroyed and 
cannot be found. Dfurphy v. Lyons......... sca et vieseeece seseseee 689 

3, The report of the short-hand reporter of a distriet court 
of the testimony of a witness examined in such court is not 
admissible as evidence in a future action between the same 
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parties as documentary or independent evidence, _Lips- 

comb v. Lyon....... sdcenseaccoeeSsessasessavessrasatasssctsaseeesess easeces 511 
8. A certified copy of the ecoatantite reporter’s record of 

proceedings is admissible in all cases where original would 

be; and where parties stipulate that evidence of witness 

on former trial may be used instead of taking his deposi- 

tion, the stipulation should be enforced. Spielman v. 


PUY MAR ennccas dee soccatasevénes ssessesccgnseasseesstascsduseedsscnctececaess 342 
5. Sec. 394 of the code does “Ati apply to copies of public 
record open to the inspection of both parties. Id............ 342 


6. Under general denial in an answer defendant may intro- 
duce evidence tending to disprove evidence given by plain- 
tiff. Broadwater v. Jacoby. ...ccccsccccosecassecccesesesscecseccscees 77 
7%. In order to avail himself of error in rejecting evidence, 
party must have made an offer of testimony clearly indi- 
cating what he expects to prove. Lipscomb v. Lyon......... 522 
8. Admissions of party can be proved against him only 
when such admissions are so connected with the main tran- 
sactions involved in the litigation as to be material to the 
issue. Hooper v. Browning...c.ccaccscsccsnccevcccsccsieccescasenees 420 
Cummings 0. Winters.......cccscccceecssccrsseccsscaeteneecses see esate 719 
9. Where witness is examined in the trial of cause as an 
expert, and testifies as to his opinions upon scientific ques- 
tions involved in his profession, it is competent upon cross- 
examination to inquire as to the extent of his knowledge 
and familiarity with the accredited standard authors of his 


profession. Huichinson v. State .........cc0ccccsnesecesereeesceses 263 
10. Expert testimony; hypothetical questions, how framed. 
Morrill v. Tegarden....cccacoscccovccrsscccascecsscncsccesssecsceesecs « 5384 
Ballard v. State. ....ccecccccesesees osasevegsssades sreeeereeeescererscesees BOD 
11. Erroneously excluding evidence, whes error without 
prejudice. Ballard v. State.......cccccceesescsseceesscenevesccneees 609 


12. Original petition, inconsistent with amended, is com- 
petent evidence against party filing it, but weight of such 
evidence diminished if party verifying it did not under- 
stand language in which it was written. Bunz v. Cor- 
NLR cx ven can desn sieve wbachea leks abiyndeceda cavativwndcceSaesdevnass eve Onde 107 

13. Inaction against railroad for damages occasioned prior 
to its completion, contract between railroad and contractors 
engaged in its construction, Held, Properly admissible in 
evidence. Hitte v. RB. V. BR. BR. Co......eseecee sess avaeescewcsates 624 

14. Account books admissible in evidence only when they 
contain charges by one party aestnt another. Masters v. 
WATER sc cscsicsisscsisccveteisescseaes paGesorndscdbs thavseve bensseves sseveee 458 

15. Im bastardy cases. Hutchinson v. State .. ~ 263 
Masters v. Marsh.......+ shone Cesceedeasesacevdesvens S gaa aces terecveseces 458 
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16. ,m cases of slander. Boldt v. Budwig........ sedeecesdedsece 739 

17. Privileged communications of attorney. Brigham v. 
MCDOWEI! .....cccecccescccsccsccecececsecsscscescecsecseneanscecesonoscoese 407 
Clay v. Ty80M....cccccceccccccssceccccecsccscecscecseceensenenessensoeees 530 

18. Incases of rape. Mathews v. State......cccccscsescesecseoeees 330 


19. Where a question is asked a witness to which objection 
is made, which is sustained, the party desiring the evi- 
dence must offer to prove the facts sought to be introduced 
in evidence. Jd 
Masters v. Marsh....sccccccsccsevcccrecsccscnccecscescsaee su ssisewesessee 462 


Exception. See BILL oF EXCEPTIONS. 
Execution Sale. See JUDICIAL SALE. 


Exemption. 

1. Where a debt was contracted in Iowa, the parties resid- 
ing there, and a creditor of the debtor not subject to gar- 
nishment in that state, the exemption will continue in 
this state in case an action is brought on the claim. 


Wright v. C., B. & Q. B. B. Co......eeeeeee vecegerauentessdossiesse . 175 
2, Exemption of laborers’ wages extends to non-residents. 
Td ieeeccssneseeeeceees heacasssete's Sdetscocteeseess bedbaceescosdésasnseeasesbs 175 


Expert Testimony. 
1. Hypothetical questions; how framed. Ballard v. State. 609 
Morrill v. Tegarden...... bexsdeyeetescess secesccsssecscnrsccccccscsoeecs DOE 


’ Fees. 

1. County courts have no jurisdiction under sec. 34, ch. 28, 
Comp. Stats., for the taking of illegal fees by officers. 
Crow v. Bowen.......++s000+ cedeneseseese aduacassvacveceeeesavedasvescsss 528 

2. Collection of illegal fees is misconduct in office. Id..... 530 

8. The fees of a witness from another state, coming into this 
state in obedience to a subpoena issued on behalf of the 
state in a prosecution for a felony, and where the testimony 
of such witness is material and necessary, are taxable to 
a defendant where the prosecution results in a conviction 
of the defendant of the crime for the commission of which 
the prosecution was instituted. Heid v. State....... eseessense 695 


Final Order. 
1. Application to modify a decree of divorce is a special pro- 
ceeding, and may be reviewed on error. O’Brien v. O’ Brien 584 
2. Judgment of reversal of justice’s judgment is a final or- 
der reviewable on error without waiting for trial de novo 
in district court. Tootle, Hosea & Co. v. JONES. ....s0scerveee . 589 


Forcible Entry and Detention. 
1. Innotice to quit, a description of the land by numbers is 
sufficient. Cummings v. Winters.....c.sseerees eiauacasavscsecses. C1! 
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Fraud. 

1, Never presumed, but must be clearly proven; burden of 
proof upon him who alleges fraud. Ahlman v. Meyer & 
SChUPMON . vecdincrssivcsnnciserstasdevenvd sessarcencesasaceevteversssereivets 66 

2. Question of fraudulent intent in the transfer or convey- 
ance of property is one of fact. Where, on the hearing 
of motion to discharge attachment procured upon an alle- 
gation of fraud, the avermenits of such affidavit are denied 
by the attachment defendant, the burden of proof is upon 
plaintiff, and motion to discharge should be sustained, un- 
less such proof is made by preponderance of testimony. 
Grimes v. Farrington ....cccececavcvecenseseecesnececseeteeeseesacesenes 44 

3. The intent to defraud is a conclusion of law arising from 
the conduct of the debtor. DfeKeighan v. Hopkins........... 40 

4, Principal cannot enjoy fruits of agent’s fraud and es- 
cape liability,  Ld......sceccscceecessccessese seers onecenecesteseeeeeses 38 

5, The fact that the value of the pioperey mortgaged is 
greater than the debt secured is not necessarily an indica- 


tion of fraud. Grimes v. FArringlone.r.cccccccccceccecesecseseeees 44 
6. Measure of damages resulting from fraudulent represen- 
tations. Young v. Filley....cccccccecesevcceesecsecsenectenenecscneee 544 


7. Assignee of a lease for a term of two years, Held, Liable 

for rent of unexpired term. Dewey & Stone v. Payne & Co. 541 
8. Petition examined and, Held, To state a cause of action 

and one which is within the statute of frauds. Clay v. Tyson 532 
9. Contracts, Held, Not within the statute. Clay v. Tyson 530 
40. Statute of frauds waived by a substantial admission of 

allegations of petition. Connor v. Hingigen........scceccesee A472 


Fraudulent Conveyance. 
1. Exempt homestead cannot be the subject of. Schribar 
Ws PLU dss eva te se ts veae vsteasealgenvdstyseneeeus cast Tebued seu seabadede dala ee 631 
2. Fraudulent transfer of mortgaged personalty; indict- 
ment need not charge that act was done with intent to de- 
fraud, State v, Hurd. .......cccccecccsececesceecseeceeseetenetenscee 317 
3. Undue influence exerted upon an uncle by his niece, by 
reason of which he conveyed to her certain real estate 
upon a promise to reconvey, may be sufficient to justify a 
court of equity in setting aside the deed. Hansen v. Ber- 
ER ELSER iu ide staccas cased east Saveecqeveasenuhete seek eaGe sed sone iadeseae 433 
4. Where one of two innocent persons must suffer by the 
fraud of a third, he who trusted the third person and 
placed the means in his hands to commit the wrong must 
Dear the lOs8:.. Ld. sicceenecsencatscoesdlens he suiveogegs odeesatien soseetee’ 433 
5. While the statute of frauds is so far personal that no one 
but the parties can in the first instance interpose it, yet 
when one of the parties conveys real estate absolutely by 
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warranty deed, and thereby disaffirms the contract, his 
grantee may plead the facts as a defense. Td............. vee 434 
Garnishment. 
1, Foreign corporation having no property of debtor in this 
state, nor owing money to him payable therein, not sub- 


ject to garnishment. Wright v. C. B. Q. BR. Ricccecccsssesens 1%5 
2. Garnishee claiming that debt sued on is exempt should 
So plead. Ide... ..ceesecsseeeee Fe « 175 


Turner t.8.C.& P. R. B.. 241 


3. Where garnishee has paid money into court, and there 
is no charge of bad faith in his failing to state in his an- 
swer that it was exempt, and debtor has set up claim to 
the money and judgment has gone against him, debtor is 
concluded by garnishment proceedings and cannot main- 
tain suit against garnishee. Turner v. 8. C. & P. BR. Ru... Q4L 


Habeas Corpus. 
1. Ifa mittimus correctly recites the judgment, but com- 


mands the jailer to receive the defendant into the cell of 

the common jail of the county, and there is no allegation 

in the petition for habeas corpus that he is imprisoned in a 

cell, or otherwise than prisoners are ordinarily confined, a 

writ of habeas corpus will not issue, the confinement not 

being shown to be illegal. Ex parte Matlle.......cseccecsecenes 273 
2. U.S. commissioner has no authority to issue writ and 

discharge from custody of sheriff a person who has been 

convicted of felony by the courts of thestate. State v. Burr 593 


Herd Law. 
1. Owner has forty-eight hours after notice to pay damages 
and costs and take the stock away. Allen v. Van Ostrand.. 578 
2. Additional damages cannot be added to damages claimed 
after service of notice. Td. .......ecceccecceenecece cecesveessonconsee 578 
3. Replevin of stock taken up under herd law. (............ 578 


Highways. See Roans. 
Homestead. 

1. Sale of part of a homestead, under facts stated, Held, 
Valid and binding, and grantors compelled to a specific 
performance. Bunz v. Cornelius.......scecesercerccrerceseccsccnene 108 

2. Mortgage on homestead of married person must be exe- 
cuted and acknowledged by husband and wife; a mort- 
gage signed by both, but only acknowledged by one, is not 
a lien on the homestead. Auliman & Taylor Co. uv. Jenkins 209 

3. Where homestead is transferred from husband to wife 
without consideration, surplus over amount of exemption 
is liable in her hands for debt of husband. Hicks & Miller 
Ted CO. 0, MACK. sca sceiss ease gideces cde ssevndvedeesiosesveossoseveeses BOO 
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4. Cannot be the subject of a frandulent conveyance. Schri- 
bar v. Plati....... sbdadaatssesanbeidensdesossadetersebivesseeee Sescdeee vena 631 
5. Under facts stated, Hela, That the husband’s right of 
curtesy to homestead was not subject to sale on execution; 
that there was no abandonment of the homestead. Den- 
nis v. Omaha Nat. Bank......ccccccorsccecececceasseacseccesescesessess OFS 


Husband and Wife. See HomesrEap, 
1. Domicile of wife follows that of husband; proof of domi- 
cile of husband sufficient prima facie to establish that of 
wife. Smith v. Smith... sedeeavass snteesserereacereccecseneere LOB 
2. Dealings between husband and wife in relation to wife’s 
separate estate inherited from her father, viewed with sus- 
picion when lessening security of creditors. Lipseomb v. 


LYON vevevee 

3. Wife may become creditor of husband. 4............+46 

4. Same principles of law apply to dealings with husband 
and wife as those of strangers. Id..........cesceserscereeerenoes 516 


5, Property of wife not liable to levy and sale for debts of 
husband; purchaser at such sale acquires no title, and is 
not entitled to possession as against owner or one claiming 
under her. Leighton v. Sluart......ccccerecssesecrerccsevsceecsseses DAB 

6. Mortgage by wife on her real estate to secure promissory 
note of husband, Held, Under facts stated, that there was 
sufficient consideration for the mortgage. Nelson v. Beving 716 

7%. Rights of wife in property belonging to her stated; hus- 
band not entitled to any compensation for services ren- 
dered for eer care of wife’s maneed sins Broad- 


water 0. FACOBY ..cccccscacesrrscccsneccnscsssscscsesscsocstscssscssscesee BO 
Incest. 
1. Election between two counts charging distinct offenses 
enforced. State v. Lawrence......cecocseceserse tsscssenet ase a cevees 307 


2. Not necessary to show cohabitation as husband and wife; 
sufficient to show sexual intercourse, unduly and licen- 
tiously, under authority of father. Id........cccsceesseseesenes 307 


Indictment. See INFORMATION. 

1. Election may be enforced between two counts charging 
distinct offenses. State v. Lawrence .....cccceseecsecscesscnenes -- 307 

2, Under sec. 9, Ch. 12, Comp. Stat., indictment need not 
charge that act was done with intent to defrand. State v. 

UT dS. oc scidassgssencvcssesiceeveqeaseir'vacesnesevacoetosedscdecessedaseceoa* SLY 
Infancy. 

1. Where a female marries while under sixteen, and con- 
tinues to cohabit with her husband after arriving at that 
age, her minority ends, and she is legally qualified to con- 
vey her real estate by deed. Ward v. Laverty....ccccssoseoree 429 
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2. A minor who has conveyed his real estate must disaffirm 
the deed within a reasonable time after coming of age, or 
be barred of that right. Td............. i elivedaavastecsstesnasseas +». 429 


Information. See INDICTMENT. 
1. Endorsement of names of wintesses. Stevens v. State.... 647 


Injunction. See Equity. 

1. Violation of, by person not party to the order, or a sub- 
ordinate, is not contempt. Boyd v. State.........sssccessereees . 128 

2. Where parties are all before the court, it is proper for it 
to consider all the equities of the case and decide as to the 
rights of all. Brigham v. McDowell.......cscccocccserceees seeeeee 413 

3. Does not lie to restrain erection of grain elevator in street 
of city under facts stated. U. P. BR. RB. Co. v. B. d. MR. 

4. ‘Deas Ae lie to enjoin juiemont ms law, sinless it ees 
that plaintiff has a valid defense, which by reason of fraud, 
accident, or circumstances beyond his control, etc., he was 


unable to avail himself of. Gould v. Loughran ......sess000. 392 
Injuries to Person. 
City of Lincoln v. Woodward.....ecorseeserees eacndedes disse edescseweas +. 259 
Bi. d M. R. BR. Co. v. Crockett 
City of York v. Spellman. ..cccreccorecsecerecressnaes erescscssscenns eseee BOT 


Insanity. 
1. Accused relying upon; burden of proof. Ballard v. State 610 
Instructicns. 

1. Instructions must be construed together, and if when 
considered as a whole they properly state the law, it is 
sufficient. Gray, Burt & Kingman 0. Farmer.ucccesccccccereee 69 

2. Erroneous instructions ground for new trial, although 
correct instructions on same points had been given. JDfc- 


Pherson v. Wiswell......cccssccceeceveeccescestecececcseeesaneeccnsesese 117 
3. Objections to, must be pointed out in motion for new trial, 
Weir v. B. & MM. Be Be Cov. cecscsecccececessereoees a esses Sives Succ’ 212 


4, Unless instructions asked are applicable to evidence it is 
not error for the court to refuse the same. Stough v. Stefani 468 
5. Examined and Held, Inapplicable to evidence and er- 
roneous. City of York v. Spellman......c..cseseecseeerereeee eeeiea DOU 
6. Under facts stated, Held, Error on the part of the court 
to refuse an instruction giving a fair explanation of the 
law as to the rights of defendants. Skinner v. DMajors...... 453 
7. Relative to sale or conveyance of personal property ex- 


amined, and Held, Correct. Lipscomd v. Lyon.......cccseeeee 514 
8. Clerical mistake of clerk in copying; when not ground 
for reversal. Ballard v. State.......... doikagishntawendardasseess +. 610 


9. Should be clear andexplicit: [d.........cccccoeseceees eeraees w- 610 
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10. Misstatement of law in one paragraph not corrected by 
correct statement in another. Id........ccccccesscesevveeneeeeores 
11. Must be based upon evidence. Id.. 


Internal Improvements. 
1. Construction of statute authorizing bonds for works of. 
State v. Babcock... ..cssececcoecnvceeesvensectenseves sasdleeae tosdeiebess 230 
Inter-state Law. 
1. Exemption from garnishment of creditor, in state where 
debt was contracted and parties resided, will be continued 
here. Wright v. C., Bi & Q. B. Bu CO. ceccevsesnscenscceseeeenee 175 
Issues. See PLEADING. 


Judgment. 

1. Judgment rendered in county court, filed in district court 
Feb. 19th, 1876; in Jan., 1878, debtor and wife conveyed 
their real estate, deed being acknowledged and recorded 
May 6th, 1878, Held, That the real estate was subject to 
the lien of the judgment. Lamb v. Shermam..........ccceces 681 

2. Lien of. judgment in cause stated, Held, Not to exist. 
Hubbard 0. Walker ..ccccccscceccessecseeeeevectesneesens isgeseadeasees 94 

3. Judgment lien; action to remove cloud on title in case 
stated. Schribar v. Platt. ...c.cccecceceeseeeesecteeceenceenenevenenees 625 

4, Transcript of judgment of county court, properly filed and 
entered on judgment record of district court, creates lien on 
real estate of debtor, though it may not be entered on gen- 
eral index. Hamilton v. Whitney, Clark & Co.......c.ccecceee 303 

5. Non-resident heirs, not having actual notice, may, within 
five years after entry of decree for specific performance of 
contract of vendor, since deceased, open up judgment and 


be let in to defend. In re Reed......csscscececeeccereereetenees e+. 397 
6. Affidavit of want of notice, by party seeking to open judg- 
ment, may be made by attorney. Td... .....sccseceeeseseeeeeene 398 


4. Setting aside judgment of justice of the peace under pro- 
visions of sec. 1001, civil code; practice. Tootle, Hosea & 
0s: De TONES si sdae Sain Baits aoe vk eee cada pane svonwaanageaades cuebealageases 588 
8 Assignment of judgment to attorney. Hall v. Strode...... 658 
Judicial Sale. 
1. Statute requiring confirmation should bestrietly yet fairly 
construed. Schribar v. Platt......c.ccceccesceceeeesesesseesseeenseees 629 
2. Question of title to real estate is not decided and settled 
hy confirmation. Ld......ccccccecceecce sec st eer eneccseeeceeeresseenees 630 
3. Purchase by appraiseris fraudulentand void. AMcKeighan 
Di LLOMMIUNG ost gsies cis sd s2sd ib ocaaocesweadandiias badecatlvssasesoorsenteavs 34 
4, Confirmatiou of a sale cures all irregularities in the pro- 
ceedings, but such sale may be afterwards set aside for fraud. 
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5. Petition in ejectment may be changed to a petition to re- 

deem. MeKeighan v. Hopkins.......cssccssensccsscccnscnecenseeees 33 
6. Upon an appraisement, appraisers have no authority to 

consider an adverse claim of title. McKeighanv. Hopkins 34 
7. Confirmation of administrator’s sale. Saxon v. Cain...... 488 
8. Purchaser upon payment of purchase money and confir- 

mation becomes equitable owner of property and may com- 

pel the issuance of a sheriff’s deed to himself. Lamb v. 

SREPMON 6a.sscssadousa sev eeasawerd eas dadeceves caevesioacsensocesdeeesaeesous 681 
9. Imperfect recitals in a sheriff’s deed of the facts required 

by section 500 of the code do not render the deed void. Jd. 681 
10. The power of the court to compel the issuing of a proper 

deed to a purchaser at execution sale is a continuing one, 

and is not exhausted by the issueof a defective deed. Jd... 681 
11. Asheriff’s deed for lands sold upon execution relates 

back to the time such lands became liable to the satisfaction 

Of the judgment, Jd.........cccecseseccseceeevevsecerscseeeeces coseeee 681 


Jurisdiction. 

1, Equity jurisdiction to relieve against contracts obtained 
by undue influence. Munson 0. Carter......ccresecsscessesereeee 293 
Hansen v. Berthelsen .....ccccceccccccccseceesenneeceseesees wide 436 

2. Presumptions are in favor of. Saxon v. Cain.........c0000 . 491 

3. U.S. Commissioner has no jurisdiction to issue writ of 
habeas corpus and discharge from the custody of sheriff, a 
person who has been convicted of felony by the courts of 


the state. State v. Burr....cccccccccsccsescccececaceeensesenees severee OOD 
4. Proceedings in confirmation and sale not subject to attack 
collaterally. Lamb v. Shermam.......ccccscecsecesscesssssacveneees 687 


5. The decrees and judgments of a court of general jurisdic- 
tion and power are presumed to have been made in causes 
in which the court had jurisdiction until the contrary is 
proved. But if it is shown by the record that the court 
had not aquired jurisdiction over the subject matter or per- 
son, such judgment or decree is void, and will beso treated 
in a proceeding eitherdirectorcollateral. Murphyv. Lyons 689 


Jurors. 
1. Juror testifying that he resided in neighborhood of one 
of the parties, had heard a good deal of talk about the case, 
was not free from bias, etc., Held, Incompetent. Huichin- 


BOTT Gs UNG aera oe pace naa ee neds ove Genta ga kaaecenenpwndd ra pee ee Ce ddan 262° 
2. Unfriendly feeling towards attorney engaged in trial not 
sufficient ground for challenge for cause. Jd..............0008 262: 


8. General rules in regard to the selection of, for a trial of 
cases. Bowman v. State. ....ccccccccscrsecececscesececesceuvecsees 526-527 
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Justice of the Peace. 
1. Has no jurisdiction in actions against officers for mis-* 
conduct in office. Crow v. Bowen, ......escersesecerees Sageseedsen’s 529 
2. Where amount claimed does not exceed $200, and action 
is brought against a sheriff for the value of property sold 
by him under execution, and there is no charge of miscon- 
duct, justice of the peace has jurisdiction. Spielman v. 


3. Judgment of justice having jurisdiction, rendered after 
expiration of time, must be corrected by direct proceeding. 
Gould v. LOUGHTON ......csccceccsccececceecarecnccecseeeenerseatesneces 392 

4. Setting aside judgment rendered in absence of defendant 
under sec. 1001, civil code; order should be made condi- 
tional only in the first instance; order cannot be finally 
made unless conditions are complied with by parties seek- 
ing to open judgment; giving of notice is jurisdictional. 
Tootle, Hosea & Co. v. TONGS. ......cscceseceecnncuscecesececeseensores 588 

5. Appeal toset aside judgment under sec. 1001, civil code, 
is a recognition of its regularity and a waiver of objection 


that it was prematurely rendered, Fd.........sseseseceeeeeneeee 589 
6. Judgment of reversal of justice’s judgment isa final judg- 
ment and reversible by supreme court, Id...............seceee 589 
Laborer. 
1. Sixty days’ wages exempt. Wright v.C., B.d Q. BR... 175 
Turner v0. SoCo Be BBA aisvscevevesstecavessoessesecsvenesessavects 241 


Landlord and Tenant. 

1. If tenant of farm lands, on shares for one year, holds over 
for another year without new lease, the law implies an 
agreement to hold on terms of prior lease. Yates v. Kinney 275 

2. Mortgage of crops by tenant. Id.........ccceecceeeeeseeene nes + 275 

38. A tenant for two years, of real estate, under a written 
lease, assigned the same by consent of the lessor, Held, That 
assignee was liable for rent for the whole of the unexpired 
term, whether he occupied the premises or not. Dewey & 
Stone v, Payne & CO. cccccecseccccceccsessseeceevsecsssnseesseseeeeeeees 540 


Lands—Public. 


1. Decisions of land officers on mattters within their juris- 
diction, which are unreversed, cannot be questioned col- 
latterally. VanSant v. Butler .......ccscccccccecseessencseeereaeeeee 351 

2. In surveys meander lines are generally considered as fol- 
lowing windings of streams; question whether they do so 
or not is a question of fact to be determined by evidence 
aliunde. Bissel 0, Fletcher. ...cccccccsceersscccceseeseseeees teeesecee 125 

3. Meander lines along rivers; accretions. I4........-.0065 ee 126 
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Larceny. 
1, Where a party feloniously took a coat which contained a 
watch in the pocket, of which he claimed not to be aware 
at the time of the taking, but which he appropriated, Held, 
That he was liable for all the property taken by him. 
Stevens Vv. State....cssccccseceveveseves passeehaesdescdcanvsisseccss waseetee . 647 


Lien. See JUDGMENT. 
1. Priority in case stated considered. Brigham v. McDowell 408 
2. Chattel mortgage on property in esse creates no lien 
against judgment creditor of mortgagor. Cole v. Kerr...... 553 


Limitation. 

1. Statute ceases to ran when summons which was served 
on defendant was issued, or if service was constructive, at 
the date of the first publication of the notice. MfcKeighan 
VD. HOpKins .....ccccccscscsscsccsscnccvsnaceaccsceeceeneeeees Seccuxeasesan . 33 

2. Payment by taxes collected on school district bonds 
made within five years next before the commencement of 
suit thereon, Held, Sufficient to take the bonds out of the 
statute of limitations. School District v. Bank... 90 


Liquors. 

1. General view of the law considered. State v. Bennett.... 207 

2. One who sells or gives away intoxicating drink, which is 
drank by the buyer or recipient on or about the time of 
intoxication complained of, is liable for damages sustained. 
Kerkow v. Bauer, 15 Neb., 150. Elshire v. Schuyler, Id., 
561. Warrick v. Rounds, 17 Id., 416. Roberts v. Taylor... 190 

3. Cities of second class may impose an occupation tax in 
addition to tax for license to sell liquors. State v. Bennett 191 

4, Bondrunning to municipality instead of to the state, Held, 


Good. Thomas v. Hinkley. .......cscccccecceseee eenseasesecscneseneae 324 
5. Filing of bond with clerk and issuing license is sufficient 

approval, and binding on sureties. Id...........:sssseesseeeeers 324 
6. Recitals in bond binding on sureties. IJd.............ceceeeee 324 
7. Surety signing bonds of two or more dealers is liable on 

ACH, Tdd..,..,screcvecssccrsescsserssccensssonnescacsescessseesensson soe 324 


8. Provisions of statute directing hearing of remonstrance 
are mandatory; no authority to issne license until remon- 
strance is heard. Vanderlip v. Derby.....c.cseececesees eesseenen 165 
9. Filing remonstrance in office of village clerk is a good 
filing. Id........csecssecsessccsveseccacecasvenees aeeeessenessseeeereneeee 165. 
10. Remonstrance may be filed at any time before license 
is granted. Td.......sssecceseeee esses Seeecnescevasseccsee sensor senses 166 
11. Allegations of petition in action by wife and minor chil- 
dren against saloon-keeper for loss of means of support 
examined and Held, Good. Roberts v. Taylor.....-..scsevecere 184 
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12. Verdict Held, Excessive, and plaintiffs allowed to file 


TeMittitar, Td ...cscccerccserecsvseceees beSievvbaactk task Sas dies cuiesseas 
Malpractice. 

1. Petition examined and Held, To state cause of action. 

Morrill v. Tegarden......cccccecsecscessensecaceesesses Scssaieteceee sates 


2. Expert testimony; bypothetical questions, bow framed. 


Mandamus. 


I. GENERALLY: 

1. Writ can only require an officer, board, or court to per- 
form a duty which the law enjoins. Thatcher v. Adams 
COURLY ...csececrscccsensecncrereceenees dascead sacestesssdeise abedeeseceeeses 

2. Application for, to pote the delivery of dockets, papers, 

etc., by one claiming to have been elected to office, cause 
of action consists solely in relator’s having been canvassed 
in, declared elected, awarded a certificate of election, taken 
the oath, and given the bond required by law, and the re- 
spondent having refused or failed to deliver up to him such 
dockets, papers, ete.,on demand. To such application or 
relation nothing may be properly pleaded in answer which 
does not deny or putin issue some or all of the above facts. 
State, ex rel. BMechling, v. TAYNC8.....ceeccserccrsecenesseescanevensos 

Costs collected only by execution. State v. Jaynes....... . 

4, Demurrer is the proper course to test sufficiency of peti- 
tion, State v. C., St. P., MW & OL Re Riccccccccescceseceesesees 

5. Motion to quash petition for insufficiency, Held, To be a 
GeMur#wrer. [d......sccecraceesescessecseceveceececetseeesesuteescesneeees 

G6. Action of railway commission must he secured before 
court will grant mandamus to compel change in the loca- 
tion Of & Station, Td......ccscssecsecccevcevececrectarcensestesessees 

II. WRIT LIEs: 

1. Tocompel issuance of order of sale in case where no proper 
supersedeas ison file. State v. Thiele........cceccsesserersoneseees 

2. To restrain collection of school taxes unauthorized. 
Thateher v. Adams County... ccccccccecssesccevccestecteasesenecasenes 

3. To compel payment of schoo] district orders, and the fact 
that treasurer has otherwise paid out the fund is no de- 
fernse. Slate v. BIOOM.......ccccccvececeecsecstanas een ensecesverersesens 

4, At suit of a city to compel certification of bonds legally 
issued. State v. Babeoock, ......cccccssccessessessceevenecreseeeran sees 

5. Atsuit of tax payer to compel county board to let con- 
tract for county supplies to lowest bidder. State v. Saline 


oe 


COUREY odo cnc toinsa dance sestovetccsestectussrteces ssveduated seuaybs deateelse 
6. To compel an officer removed by county board to sur- 
render his office. State v. Meeker. ......c.cccccsesesseuscasereesane 


49 


184 


534 


534 


485 
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III. Writ DOES Nor LIE: 
1. To fix supersedeas bond in mandamus case against street 
railway to compel it to run cars. State, ex rel. Omaha Horse 


Railway, V. TUAGES 01. .cccsccsevecessscecescserccscereescusseeseneseeees 149 
2. Where county board rejects all bids at suit of lowest bid- 
der. State v. Saline County.......ccccceccccsssessensssoeseceerensenee 253 


Married Women. See HUSBAND AND WIFE. 
1. Property rights stated. Broadwater v. Jacoby........e.008 TT 


Master and Servant. See RAILROADS. 
1. Sub-boss of gravel train, under orders of conductor, is not 
a fellow servant of such conductor; railroad liable for death 
of sub-boss owing to failure of conductor to station watch- 
men, B. & BL RB: B. Co. v. Crockett......ccccccccsseseceasesene - 138 


Mechanie’s Lien. 

1. Does not exist until statute complied with; prior thereto 
mechanic has no such interest in the real estate as would 
require a relinquishment in writing under the statute of 
frauds. White Lake Lumber Co. v. Stone.....cc.ccevccessceeees . 403 

2. Under facts stated, Held, That lumber was furnished at 
the date of the notification of the lumber dealer by the 
contractor; that he had used said ‘‘lumber in the build- 


ing, and to charge it up.’? Darble v. Lumber Co.......0000 - 732 
Misconduct in Office. 
1. Collection of illegal fees. Crow v. Bowwen.......ccccceeeeseee 528 
Misdemeanor. 
1. Sufficient if complaint contains sufficient to show viola- 
tion of law. Ex parte Maule... ....cccecceseecsseeeserscevenveunaee 


2. Jurisdiction of county judge. 


Minor. 
1. Marriage of female during non-age. Ward v. Laverty... 429 
2. Disaffirmance by minor of his deed. Id............seceeenee 429 


Mortgage—Chattels. 

1. Chattel mortgage containing a condition, that mortgagor 
may remain in possession, and continue to sell in the ordi- 
nary course of business, is void as to other purchasers in 
good faith and subsequent creditors, But when the mort- 
gage contains no such conditions, presumption of good faith 
attaches when the mortgagee is in possession, and the bur- 
den of proving fraud is upon him who alleges it. AAlman 
v. Meyer & SChurman....ccscccessccsecserevereeessaceseecsensesensnsons 65 

2, Whether a chattel mortgage can be attacked collaterally 
through an agreement, of whatever character, between the 
mortgagor and mortgagee, prior to or contemporaneous with 
the execution of the mortgage, gure, Id.....s.scsccccereoroee OF 
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3. Chattel mortgage good between the parties; title to the 
property passes to the mortgagee upon its execution and de- 


TiVerys. Td. cisieccenieceveuteicncs seeatovteeeceseatebecosececcaseuseneee 68 
4, Indictment charging fraudulent transfer need not allege 
intent to defraud. State v. Hurds........cscssccsececnssssvceseees 317 


5. Mortgage may be void as against bona fide creditors or pur- 
chasers for defective description, but good as between the 
immediate parties; as between mortgagor and mortgagee 
specific description is not essential to the validity of the 
mortgage. Leighton v. Stuart. .......cccccscsccceseesesscescesessees 546 

6. Mortgage on ‘‘75 acres of corn to be planted,’’ Held, To 
convey no title or lien upon the crop as against a judg- 
ment creditor of the mortgagor. Cole v, Kerr.....ccicecceeeeee 553 

7. Mortgagor may resist attachment. Grimes v. Farrington 45 


Mortgage—Real Estate. 

1. Defense of usury available on foreclosure to the maker 
against an assignee of an usurious note and mortgage trans- 
ferred to him by written assignment of the mortgage only, 
for value before maturity and without notice. Doll v. Holl- 
ONDECK.. rc sscccccesccsccveesenscavcuenes Vesenp Vebuagerss Ha sbeatenecete eee 639 

2. Mortgagee in possession occupies trust relation in regard 
to the property, and cannot hold adversely against the 
mortgagor. McKeighan v. Hopkins........cccccsccsecesceees eeeeaee 34 

3. On homestead. Aultman & Taylor Co. v. Jenkins.......... 209 

4. The mortgagee of an invalid mortgage is entitled to lien 
for taxes upon the land paid by him. Aultman & Tuylor Co. 

Us TONING i sen escueedTacuivds selenendeaes cdaevarccdawigs edbcesssoedecsasas 212 

5. Tenant on farm leasing on shares may mortgage his share 
of crop without landlord’s consent, and mortgagee will hold 
title of tenant, subject to rights of landlord. Yates v. Kin- 


MEY ciidisaSeatacine sag O64 c6x edged einai Seva Sedeadgetoaccdsee sdoiisersascdgesiee 215 
6. Priority of liens and suit to correct decree considered. 
Brigham v0. McDowell... .ccccecccsssccescesscsessecsecsecesscesssenaeee 408 
Motion. 


1. Duty of court to decide; papers filed after submission of 
motion, without leave of court or knowledge of judge, will 
not be cousidered in reviewing decisio1on motion. Jacoby 
Ve DLMGNELL Yo, cs tetsssceeeeecdee ves essence cdscecctass coe eeuseteeateseesaness 538 


Negligence. See Inyurntes. Ratroanps. 
1. Defective crosswalks in city. City of York v. Spellman... 357 


Negotiable Instruments. See PRINCIPAL AND AGENT. 
1. Where a bank is designated as the place at which a pur- 
chase money note is to be paid, the maker is not in default 
in not paying same until note is received at the bank. Bal- 
LAr: Vs COREY icc dv snes as esaveusescesseecuedesbecesiansaviiaasasieceees . 8 
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New Trial. See TRIAL. 
Non-suit. 
1. Failure of plaintiff to prosecute appeal to district court 
by filing petition, etc., Held, Not error for district court 
to non-suit plaintiff and render judgment. Jacoby v. Mitch- 
ELL ..seseeeeceee Seiosewesdeedevesscetees teen taet Sees seersseseseeeceesseseees OOF 
2. Improper in replevin. Ahiman v. Meyer & Schurman.... 63 
Occupying Claimants. See CourT—SUPREME. 
1. Cause remanded by supreme court to district court with 
directions to ascertain the value of permanent improve- 


ments. Shuman v. Willeis......... ig leGuaceeea's Gasdeveaseecatat's eos T05 
Officers. 
1. Filling vacancies in county offices. State v. Meeker....... 444 
2. Collection of illegal fees by an Officer, by virtue of his of- 
fice, is misconduct. Crow 0. Bowen. ....ccecscccsescersesceseoes -. 530 


Parent and Child. 
1. Bastardy; presence before jury of alleged bastard. Hutch- 
INGON V. SEALC....ccareecoverscccnrecrecncesecscrseceerersecssseereseseseese QOD 


Parties. 

1. If defect of parties does not appear on face of petition, it 
must be pleaded in the answer, or it will be waived. Hall 
V. StrOdC....aeeesereceeeeeeees Saaussset se ietieeseeiees saevaodeves sesseeeeee 658 

2, That there are too many plaintiffs or defendants joined 
in a petition is not a ground of demurrer under the code; 
nor is such question raised by an objection made by the de- 
fendant at the trial to the introduction of any testimony 
for the reason that the petition fails to state a cause of ac- 
tion. Boldt v. Budwig. .......scecceccaeeceseceesseesenseceneseeeeceees 739 

3. Tenantsin common may join as plaintiffs. Dfattisv. Boggs 701 

4, Owners of two tracts of land adjoining, making a joint 
proposition to sell, which proposition is accepted, may join 
in an action to enforce the contract. Davey v. Dakota County 721 

Partnership. 

1. Agreement between partners for sale of interest of one 
partner and interest in leasehold premises, Meld, To con- 
stitute one contract. Connor v. Hingigen........cccccceeceesonee 472 

2. When a firm or partnership is engaged in business, and 
services are rendered by them for another upon request, al- 
though outside of their regular business, by which such 
other is benefited and the firm is damaged, such firm can 
recover the amount due them by action in their partner- 
ship name. Trernan v. Doran & Holmes, .....rccccceseerseseores 492 

Payment. 


1. Where a bank is designated as the place at which a pur- 
chase money note is to be paid, the maker is not in default 
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in not paying same until the note is received at the bank. 
Ballard v. Cheney...c..ssseceee ae seaassetee biiceun'sdine dbs coiceve sess see 58 


Pendente lite. 

1, Where a person purchases real estate while an action is 
pending to subject the property to the payment of a certain 
debt, the purchaser is chargeable with notice of the claim, 
and whatever the form of the decree under the issue made by 
the pleadings, takes subject to the same. Nelsonv. Bevins 716 

Personal Injuries. See INJuRIEs. 
Petition. 

1. Petition may be amended when proposed amendment 
does not change plaintiff’s claim, although the form of 
action may be changed. Petition in ejectment may be 
amended to be a petition to redeem. McKeighan v. Hop- 
FANG oss osbos eines Scwsaisa eels bie saveceos cisvacSsecanieeecdesdisevetonseresses 33 

2. Where the conditions of the contract sued on have been 
altered by consent of the parties, the contract, as modified, 
should be set out in the petition, and not in the reply. 
Bivar ts: 0. SMUCKECT. cesesss don cs ese case 056s seu teeweec indveee soseteeavens 41 

3. Petition may be amended after verdict to conform to facts 
proved, where evidence is received without objection. Jd. 41 

4. Where objection is made on trial of a case for the first 
time, that petition does not state facts sufficient to consti- 
tute a cause of action, the court should, if possible, sustain 
the petition, or permit an amendment thereto to be made 
instanter. Roberts v. Taylor .........cccceecsecsecessecececscsensesese 184 

5. For alleged malpractice,examined and held to state a 
cause of action. Morrill v. Tegarden.........cceseccssserreceeeoee 534 

Physicians. 

Damages for alleged malpractice; evidence. Morrill v. Te- 

GOTEEN ce ecererereereesneneenes babestoneasans senseaeaeeesesteceteneesesseese OO4 
Pleading. 

1. A pleading filed in district court, but entitled “in county 
court,’ isamendable. McMurtry v. State........ccccsccereeee 147 

2. Issues raised by pleadings in case stated examined. Hall 
Wi GET OD Es ac cowacaveees So veSeees os Wusevewedcetanceetsacwesysves Ackudde ease 658 

3. In cases of bastardy. Hutchinson v. State.........cccseceseees 263 

Practice in Supreme Court, See CourT—SuPREME. 
Presumptions. 

1. Are in favor of the regularity of the proceeding of courts 
established by law in matters over which they have juris- 
diction, Van Sant v. Butler 0.00.0. cccccsseceesecssesscssecevensans 351 

2. Are in favor of the correctness of decisions of courts of 
general jurisdiction until the contrary is made affirma- 
tively to appear. Saxon v. Cain.........1esseseeeesesssseees sreseee 488 
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Principal and Agent. 

1. Principal cannot retain benefits derived from fraudulent 
conduct of agent without being chargeable with the instru- 
mentalities employed to effect the purpose. MecKeighan v. 
ODRAn sees csseckcliacesicces ses diesdosdesvatessevasdisecsscascuegecdaswees 33 

2. Principal will not be permitted to accept and confirm so 
much of a contract made by an agent as he thinks bene- 
ficial to him, and reject the remainder. Jd...............0008 . 38 

3. Principal bound by acts of agent; acts constituting gen- 
eral agent as to third parties construed, and Held, No error 
for trial court to refuse admission of testimony to prove 
want of authority of agent, it being conceded that third 
party had no knowledge of the absence of such authority. 
White Lake Lumber Co. v Stone.......cecccccssecccsceseeseeesescees 402 

4. In an action against a third person on a simple non- 
negotiable contract, it being alleged in the petition that 
one of the parties to the contract acted as the agent of the 
defendant in making said contract, although he did not 
sign the same as agent or name the defendant as his prin- 
cipal, evidence will be received to show that such nominal 
party to the contract was authorized to make the same for 
the defendant, that he in fact did make the same for him, 
and upon such proof the defendant will be held. Webster 


5. No party can be charged as principal upon a negotiable 
note or bill of exchange unless his name is thereon dis- 


CLOSED... Tid. scivccvse cad ca sacaiassel ptecesadeiaceisaeascesbebecedoncves 558 
6. Exception to the rule in case of bank officers and clerks 
in banking houses stated. [d.........csscesssceeecerecceescnesees « 558 


Principal and Surety. 

1. Liability of surety on bond of liquor seller. Thomas v. 

Finkley ccccvsvcsscasscvetenwechcbedseededsvages 0o0casdnadecoetsnteeaststees 324 
Privileged Communications. See ATTORNEY. 
Question for Jury. 

1. Alleged fraudulent concealment of account. McKinster v. 

Hatch t0cle.c. csicecsss+0i00ss sviesecsee ses sceuensoedsescssoseessepeeevcseses 100 
Quieting Title. See AcTION QUIA TIMET. 
Quit-claim Deed. See DExEp. 
Railroads. : 

1. Sub-boss, acting under orders of conductor to dig out car 
covered by a fall of gravel from high bank, was killed by 
embankment caving in. Railroad Held Liable. B. & IM. 
BBO 305: Crockett, .ciccvee8 sn aesaicek eagece so aes csncaas Vessawesecace 138 

2. A railroad company which has entered into an agree- 
ment with a contractor to build a portion of its railroad, 
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and whose locomotives, cars, etc., used in such construction 

are run exclusively under the direction and control of the 

contractor, will not be liable for damages occasioned, prior 

to the completion of the road, by reason of the negligence 

of the persons running such locomotives and cars. Hitte 

Ds Deie Vic BeisDees OO sca cticevavets siyies tesantnedspaetevercesevechesvcsars 620 
8. Mandamus to compel a change, addition, or erection of 

a station does not lie until action of railroad commission. 

State v. C., St. P., ML. & OO. BR. Becciccscccssscnscserecenevenecssenes 476 
4. Voting of aid to. State v. Babcock.........cccesserees eee 223, 230 


Rape. A 
1. Where accused testifies and explicitly denies accusation, “ 
there must be testimony corroborating prosecutrix to war- 


rant a conviction. Afathews v. State.........cccscccseeccscnseseens 330 
2. Testimony must show that prosecutrix resisted to the ex- 
tent of her ability. [d............ccececesceccecsereeceeseuecessscesees 330 


8. In a prosecution for an assault with an intent to commit 
@ rape, an‘instruction that ‘‘ there must be an assault and 
also an accompanying intent, and this intent may be gath- 
ered or inferred from any circumstances attending the com- 
mission of thé alleged crime tending in any manner to show 
such intent in the mind of the defendant at the time,’’ is 
ETTONEOUS. Krwim v. Stale......ceccccoeeccreceerereasees soasaseeseeexs 728 
4. To warrant s conviction in such case the circumstances, 
when taken together, must be of so conclusive a nature as 
to show the intent beyond a reasonable doubt. Jd.......... 728 


Records. 
1. The record known as the Fee Book, kept by the clerk of 
the district conrt, is a public record, and any person inter- 
ested in the examination of @ public record may do so free 
of charge. State v. Meeker...... -- 106 
2. Of deed. Hoyt v. Schwyler.....crcsececeoees wdass desetccscsteseosee 652 


Referee. 

1. The findings of a referee, like the verdict of a jury, will 
not be set aside unless they are clearly wrong. State v. 
Bennett... .ccerecrseeenesees Revaseesaies docebevaateeses Soestcauueavaes sisiedaed 191 

2. A conclusion of law of referee, even if erroneous, upon an 
immaterial or unimportant question in the case, will not 
vitiate his report or require it to be set aside by the court 
to which it is returned, if the findings and conclusions are 
in other respects correct. Yates v. Kinney......... eichecivestts 275 

3. Cause will not be referred in supreme court for the pur- 
pose of ascertaining rents and profits accruing after verdict 
and during pendency of proceedings in supreme court. B. 

EL DM. B. B. Co. 0. Dobson .....cccecescevcsecsencescecessstenenecs seve 451 
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Remittitur. 
1. Of judgment allowed in supreme court. Roberts v. Taylor 184 
Orta 0. Wid iecccesscccacvasescavsrsasadscsvssasacseaessins Saveneeee 


Marble v. Lumber Co... 


Removal from Office. 
1. Mandamus lies to compel surrender of office. State v. 


2. Judgment not stayed by filing supersedeas bond. Jd.... 444 
3. Ofan attorney-at-law in case stated. State v. Burr....... 593 


Rents and Profits. See CourT—SUPREME. 


Replevin. 

1. Non-suit improper; but in case plaintiff fails to prove 
his cause of action, court should retain cause for proper 
proof and judgment. Ahimanv. Meyer & Schurman........ - 63 

2. Where judgment is in favor of defendant having special 
ownership, measure of damages, in case a return cannot be 
had, is amount due him on his lien, if within the value of 
property; but such damages should in no case exceed the 
value of the property. Cruts v. Wray......scccccereeccsensseneee 582 

3. Ofstock taken up under herd law. Allen v. VanOstrand.. 578 


Bes adjudicata. 
1. In order to constitute a former adjudication which can 
be pleaded in bar of a recovery, the judgment pleaded must 
be in an action between the same parties, or their privies, 
and upon the same subject matter as the cause in which 
the defense is presented. Brigham v. McDowell........0.010++ 407 
2. <A previous ruling by the appellate court upon a point 
distinctly made may be only authority in other cases, to 
be followed or affirmed or to be modified or overruled ac- 
cording to its intrinsic merits ; but in the case in which it 
is made it is more than authority; it is a final adjudica- 
tion, from the consequences of which the court cannot de- 
part nor the parties release themselves. Hiatt v. Brooks, 17 
Neb., 33. Leighton v. Stuart .....ceccesecseeeeee weaeseecesees seveeee 546 
3. A party, by simply paying attorney for resisting con- 
firmation of sale, is not estopped from asserting title to the 
land. Schribar v. Platt..........00006 Sada oudedescoasaewastesseccseas 630 
4. Matters that have been adjudicated in a former suit will 
not be considered in a second action. Nelson v. Bevins..... 714 


Revivor. 
1. Incounty court. Dennis v. Omaha National Bank........ 675 


Boads. 
1. In laying out public road proximity of railway which 
might cause teams to run away and injure owner’s crops, 
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etc., not legitimate element of damages. Otoe County v. 


2. Jury should be instructed as to elements of damages. Jd. 289 
Riparian Rights. 

1. Where there is a strip of land between the back of the 
river and the meander line, an entry of government land 
bounded by the meander line will not include such strip. 
Bissell v. Fletcher ....s0+0 Seduvessvastleateseesesstscedieesedtaasessse 726 

2. Where lands had formerly extended to the meander line 
and the testimony showed that there had been a change 
in the channel of a river of about three-fourths of a mile, 
but no accretion to the plaintiff’s land, Held, That the 
boundaries of his land did not extend to the new channel 
nor beyond the meander line. Bissell v. Fletcher........00. - 726 


Robbery. 
1. To constitute robbery the property must be taken by force 
or violence, and with the intent to rob or steal. Stevens v. 
State. .......0000 sisepbewesendsacosepetoesaseds Sues eaucdacesseeleseptaress -- G47 
2. <A person charged in an information with robbery may be 
convicted of larceny, as the greater includes the less offense. 
Stevens V. State...ccccareeversecsercecercecscsrsscessccccesccsccsscssonses GAT 
Sale. See WARRANTY. 


Schools. 

1. Where the execution and validity of certain school bonds 
were denied, Held, That unless there was some proof of 
their issue, sale, or ratification by the district, the court 
should direct a verdict for the defendant. Post v. School 


DASUWACE so coeseevasecscubetscsseeteseenesexige a tgcksess ed Cecahoredacetetee’ 135 
2. Under facts stated, Held, That school district bonds were 
valid. School District v. Bank......ccccccccccsccsercssececceccssense 89 


8. The signature of an officer to school district bonds will 
be presumed to have been made after his appointment, not- 
withstanding the date of the bonds. Id.............ssecseeveese 89 
4, Payment by taxes collected, on school district bonds, 
made within five years next before the commencement of 
suit thereon, Held, Sufficient to take the bonds out of the 
Statute of Limitations. School District v. Bank..........s0008 90 
5. Bonds of district; subdivision into other districts after 
bonds issued; tax must be levied on property of original 
district sufficient to pay indebtedness; taxes on real estate 
not a part of district, and taxes on personal property out- 
side of district, are anauthorized. Thatcher v. Adams County 485 
6. Injunction to restrain collection of such taxes, lies. Id... 485 
% Teacher’s certificate properly endorsed is good in another 
county. State v. Grosvenor orsreerecreerecsccccscrcersercccsserecsons 494 
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8. Certificate cannot be attacked collaterally. Jd............ 494 
9. Treasurer cannotrefuse to pay warrant for teacher’s wages 
upon the ground that endorsement on certificate is invalid. 
ADR seis sieecesdosiecewesssosbscansedeinsedsesdaavsstapes bssreslaeoiseumvatss 494, 
10. Money can be drawn from the treasury of school district 
only by orders on treasurer signed by director and counter- 
signed by moderator. State v. BlOOM.....c.cssccosessecseseveceos . 562 
11. The provisions of sec. 11, subdivision 3, Chap. 79, Comp. 
Stats.,do not prevent a party, in a proper case, from bring- 
ing an action of mandamus in hisown name. I4........+64 565. 


Service by Publication. See Summons. 
1. Affidavit for service by publication is a jurisdictional mat- 


ter. Murphy v. Lyons........0+ geehesdiseaseorssees Seserecusereses seve 692 
Sheriff. 
1. Failure to return writ; amercement; damages. Hellman 
V. Spielman. .....ceceve Mabscastousuavenbecseuaccae biscee ba sdceeeeksses oes 152 


2. Action against, for conversion of property; jurisdiction of 
justice. Spielman v. Flynt. .....cccccsccccscsssccveccsscscescescsseee GAZ 


Slander. 
1. Where words set out in the petition are actionable per se 
no evidence need be given of actual damage to the char- 
acter, nor of the mental suffering of the plaintiff. Boldt v. 
2. Instructions concerning evidence considered and sustained. 
Boldt 0, BUudWig...cccocssevccccovcaverscccssssccsecsacssescsserecenescees C42 


Specific Performance. 


1, In case stated. Roggencamp v. Seeley.....++++ sescscceserscees « 170 
2. Payment of note at bank Held, Sufficient, and plaintiff 
entitled to performance of contract. Ballard v. Cheney...... 58 
3. Case stated and purchaser Held, Entitled to deed of the 
land purchased. Bunz v. Cornelius,.......s00e arescecscssecsecs 108 
4, In an action of specific performance, where the prayer of 
the petition is for general relief, Held, That if a proper re- 
lief would be a decree quieting the title of plaintiff, such 
decree should be entered as would protect him, subject, 
however, to the payment of any unpaid part of the purchase 
money, and of taxes paid by defendant, as accrued liens 
after the execution and delivery of the deed. Bunzv. Cor- 
NOUUS....ccrrsccoencccsrencrcncsscreccacccscscncessesarensnseessevesseeneeees 108 
5. Where county board invite and accept bids for poor farm, 
vendors may enforce specific performance of contract against 
county. Daveyv. Dakota County.....cccosccscroeee aesscvececccscses TRO 


Statutes. 
1. General rule of construction. State v. Lawrence.........0+ 309 
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2. General rule in construing remedial statutes. Wright v. 


CO BiG. Qi Be Bi Conic ticecielesacicveseeecssssduasbendeetessiacpesesed 
3. Word “execution” in sec. 6, Ch. 6, Comp. Stat., construed. 
Wells v. Lamb, ....cecceceees astecxbsnvaadeseseeunesctany sidddGoreh sstesetes 


Statute of Frauds. See FRaups. 
Statute of Limitations. See LimiTaTions. 
Statutes Cited and Construed. 
Laws, 1875. 
Taxes to pay bonds, p. 185. School District v. Bank .......06 
REVISED STATUTES, 1866. 
Real estate, secs. 18, 19, 20, Chap. 43. Hoyt v. Schuyler...... 
CoMPILED STATUTES. 
Assignments, Chap. 5. Wells v. Lambd......cseccoresoecers 
, Chap. 6. Grimes v. Farrington ..... 
Attorneys, sec. 5, Chap. 7. State v. Burr..... 
Bonds, sec. 31, Chap. 9. Statev. Babcock ..... 
Chattel mortgages, sec. 9, Chap. 12. State v. Turd 


Cities of second class, secs. 1, 2, Chap. 14. State v. Holden 
, Secs. 42, 50, 58, Chap. 14. State v. Holden...... euessens 
, Art. IL, Chap. 14. Caldwell v. City of Lincoln ........ 


, secs. 15, 29, Art. II., Chap. 14. State o McDowell... 
——, sec. 69, Chap. 14. State v. Bennett......cccsccccsorecseces 
, sec. 69, Chap. 14. U.P. BR. R. Co.v. B. & UR. R. Co. 
Counties, sec. 9, Art. II., Chap. 18. State v. Meeker ........... 
——, secs. 1, 7, Art. II., Chap. 18, State v. Meeker ......... 
, secs. 17, 18, 19, 22, 238, Chap. 18. si v. Dakota 
County svoceee vggasiedvecaoseedsteetiesupecatensesss see ceaecesececssecsccrens 
, sees. 53, 54, Chap. 18. State v. Skirving ........csccce0e 
, Secs. 149-152, Chap. 18. State v. Saline County 255, 
County courts, sec. 2, Chap. 20. Crow v. Bowen wwevriccoscerecs 
secs. 2,18, Chap. 20. Lamb v. Sherman...... 
Courts, secs. 47-49, Chap. 19. Spielman v. Flynn .. 
Decedents, secs. 245, 247, Chap. 23. Saxon v. Gita: eine 

, Sec. 88, Chap. 23. Saxon v. Cain .....ceorersercoceresccuse 
, sees. 323-329, Chap. 23. Jn re Reed . seed ceeseseeeseeres 
Divorce and alimony, secs. 2, 33, Chap. 25. Ward v. Laverty 
, secs. 12, 15, 16, 27, Chap. 25. O’Brien v. O’ Brien 


175 


359 


492 
401 
431 


586, 587, 588 


Elections, secs. 101, 103, Chap. 26. State v. Meeker............ 447 
, sec. 101, Chap. 26. State v. Skirving ......000 «. 50L 
——, sec. 107, Chap. 26. State v. SKIrving «.......0008 ae 504 
Fees, sec. 23, Chap. 28. Reid v. State ......... + teeee seeeare - 696 
, sec. 34, Chap. 28. Crow v. Bowen ...ccecscccoessccsesereree 52D 
Frauds, sec. 3, Chap. 32. Hansen v. Berthelsen ........ svereccees 440 


, sec. 5, Chap. 32, Dewey & Stone v. Payne & Co. ....+ 


541 
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Frauds, sec. 17, Chap. 32, Hicks & Miller Tea Co. v. Mack 341 
Guardian and Ward, sec 1, Chap. 34. Ward v, Laverty 431, 432 
Herd Law, sec. 2, Art. III., Chap. 2. Allen v. Van Ostrand 580 
Homesteads, Chap. 36. <Auliman & Taylor Co. v. Jenkins...... 211 
Illegitimate children, sec. 5, Chap. 37. Hutchinson v. State 266 
Internal improvements, sec 1, Chap. 45. State v. Babcock ... 237 
Liquors, sec. 3, Chap. 50. Vanderlip v. Derby ......cccscssoesees 
, sec, 2, Chap. 50. Vanderlip v. Derby ......scecseeceeveeee 
, Chap. 50. Ea parte Maile .......ccce-ccsseceevecreees-evenes 
Marriage, secs. 1-2, Chap. 52. Ward v. Laverty ...... 
Married women, sec. 2, Chap 53. Ward v. Laverty .... 
, Chap. 53. Broadwater v. Jacoby ......cccccscoevosccesovees 
Occupying claimants, sec. 3, Chap. 63. B. dé M. R. R. Co. v. 
DODSON ......cerccseescercecarccecsvecscsecccscececcccecsseccevees oeeveces 452 
, Chap. 63. Shuman v. Willets .....cccccsccccscceccsccescesees 705 
Public records, Chap. 74. State, ex rel. Griggs, v. Meeker ... 107 
, 2 Spielman v. FLYQN ....cccccccserecenseccescevecenee 347 
Railroads, Art. VIII, Chap. 72. State v. C., St. P., M&O. 


Real estate, secs. 2, 3, Chap. 73. Aultman & Taylor Co. v. 
TONKINS ...cccscscssecsccsvceseceseececeeese wees saushes 


, Sec. 42, Chap. 73. Ward v. Laverty ........ sesctdaae Sake 
Revenue, sec. 1, Chap. 77. Finch v. York County ....s.cssssceee 53 
, sec. 7, Chap. 77. Finch v. York County....... cesscceee 54 
——, sec, 70, Chap. 77. Suydam v. Merrick County ...... ww. 158 
——,, secs, 144, 147, Chap. 77. Thatcher v. Adams County 486 
, Sec. 144, Chap. 77. Caldwell v. City of Lincoln ........ 575 
, sec. 181, Chap. 77. Towle v. Shelly..... bea scdesedewedsate 639 
Schools, secs, 5,16, subd. IV., Chap. 79. State v. Bloom 564, 565 
, sec. 11, subd. III., Chap. 79. State v. Bloom .....e000. 565 
, subd. VII., Chap. 79. State v. Grosvenor 
Civin CoDE. 
Abstracts of cases, sec. 586. Ballard v. Cheney .....sceressceeees 59 
Account books as evidence, sec. 346. Masters v. Marsh....... 466 
Amendments, sec. 144. DMcKeighan v. Hopkins ........csscceees 35 
pt. Shade. THiele ...crrsscrscccnccncceessecescnscoscones 222 
Answer day, sec. 110. Murphy v. Ly008 .....csscccrssenseceseseeee 690 
Assignment of chose in action, sec. 31. Doll v. Hollenbeck... 642 
Attachment, sec. 235. Grimes v. Farrington ......ccccceseevevees 49 
Confirmation of sale, sec. 498. McKeighan v. Hopkins........ 40 
Lamb 0. SRErman ..rccccrcccccccececvesceceseccsces 687 


’ 


Copies of records, papers, etc., sec. 408. Spielman v. Flynn 346 
Court records, secs. 321, 322. Hamilton v. Whitney, Clark & Co. 306 
Deed of sheriff, sec. 500. Lamb v. Sherman .....cccccccscsecsrers 688 
Demurrer, sec. 94. Davy v. Dakota County . 
Boldt v. Budwig ....c.csccrscscsecsccssscccsesveccses 741 


, 
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Error, sec. 582. State v. The Judges........ deatesess sereccescee 151 
Execution, sec. 503. McKeighan v. Hopkins ........4. vee 84 

, sec. 543. Lamb v. Sherman....... saneaevisgeaece see ddeenees 686 
Exemption, sec. 53la. Wright v. C., B. & Q. BR. Be vcescecees . 179 
Fee-book, sec. 321. State, ex rel. Griggs, v. Meeker ...... seseee 106 
Final judgment, sec. 581. O’Brien v. O) Brien .....eseccccseeeee 583 
Injunction, sec. 250. Boyd v. State ....cc.cecesecsecesceees « 131 
Inspection of papers, sec. 394. Spielman v. Flynn . sees BAT 
Judgment, sec. 429. Boldt v. Budwig .......sss00e dokve seee 745 


; opening, sec. 82. In re Reed ... ssecseeee 400 
Judgment of justice, sec. 1001. Tootle, Hosea &: Co. v. Jones 


. 590, 592 
Judicial sale, sec. 853. MeKeigham v. Hopkins ........001ce0006 38 
Jurisdiction of justices, sec. 907, Crow v. Bowen ......sssceeer 529 
Lien of judgment, sec. 562, Lamb v. Sherman ...... sDetssesdes 686 
Mandamus, sec. 645. State v. Thiele.......6.essecees : weer. 222 
New trial, sec. 318. Bradshaw v. State .... : -. 646 
Parties, secs. 29, 40, 42. Mattis v. Boggs.......+ eee TOL 
Petition in error, sec. 583. State v. Babcock .......sesseseceeeeeee 239 
Pleadings, sec. 100. IfcKinster v. Hitchcock ........ Savovadeseces 105 
Replevin, sec. 19la. Cruts 0. Wray .....cccecsscceeee csseescneeees . 583 
Reversal of justice’s judgment, sec. 601. Tootle, Hosea & Co. 

V. JONES «0.10 sa sesdeas'soebes Goesen seu ciepandedsadebadeuos sven eeteusases .. 590 
Review by appeal on error, secs. 580, 777. State v. Meeker... 450 
Rights of action, sec. 901. State v. Meeker ....... sa deceugveswaces . 449° 
Service by publication, sec. 78. Murphy v. Lyons .......0. cen 692 
Stay of execution, sec. 583. State v. Mceker........... see +--449, 450 
Supersedeas bond, sec. 588. State v. The Judges.....c....eeceeee . 150 

, Sec. 677. State v. Thiele.........cccsseceasscceccnscsscceceees . 221 
Transcript, sec. 429a. Lamb v. Sherman .......0..cceee+ we 686 
Transcript of judgment, sec. 561. Lamb v. Sherman.........++ 686 
Uses and trusts, secs. 29,30. Doll v. Hollenbeck....... «ee 642 


Verdict, sec. 295. Bowers v. Bice... .s.cscceseereeeee . 578 


CRIMINAL CODE. 


Bill of exceptions, sec. 515. State v. Lawrence.....ccerrereeeeseees 309 
Challenge to jurors, sec. 468. Bowman v. State.........cseeeeee 526 
Confining prisoners, Sec. 377. State v. BUrr.....ccccsscsenerecseeee 602 
Error, sec. 508. Bradshaw v. State.........00006 scsecveceeceesesceeess 646 
Informations, sec. 579. Stevens v. Slate.......ccseessseceeeseescneeee 648 
Incest, sec. 204. Slate v. Lawrence. .......cececssecectaveeceeces 308, 310 
Incestuous marriages, secs. 202, 203. State v. Lawrence...310, 313 
Jurisdiction of county judge, sec. 313. Ex parte Maule....... 274 
New trial, secs. 490, 491, 492. Bradshaw v. State.......... 645, 646 
Robbery, sec. 13. Stevens v. State. ........ccccsereneececesenscenenecee 650 


Wager, sec. 214. Riddle v. Perry...ccccccccssrenssseranverecscneeseees 508 
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Summons. 
1. Service by publication, how made. Bfurphy v. Lyons..... 689 


Supersedeas. 
1. Mandamus does not lie to compel judge of district court 
to fix amount of supersedeas in a case where a mandamus 
was issued against a railroad to compel it to run cars. 


State, ex rel. Omaha Horse Railway, v. TUdges......csecesseeerses 149 
2. Conditions of bond. State v. Thiele. .......cceccscesseseveeeees 220 
3. Filing of, does not suspend judgment of removal from 
Office. State v. Meeker......cccceeccccascrsovsevsnccecssecessenceeeees 444 
Taxes. 
1. Money of a non-resident in the hands of an agent in this 
state, Held, Properly taxed. Finch v. York County.......... 50 


2. Levy to pay interest on bonds, and payment of such in- 
terest, takes bonds out of operation of statute of limita- 
tions. School District v. Bank.......c.cccccscceeceoeseesecteeeeesees 90 

3. Increase of valuation by county board; an increase of 
$114,382.43, in an aggregate valuation of $1,296,419.10, 


Held, Void. Suydam v. Merrick County. ....c0.ccscceecceseeeeee 155 
4, Jn increasing valuation of a precinct not necessary that 

complaint should be made or notice served. Jd.............. 159 
5. Occupation tax may be imposed on liquor dealers in cities 

of the second class. State vy. Bennett...........ccccesccessceeneees 191 
6. By municipal corporations on occupations or business. 

Caldwell v. City of Limcoln.....ccecsccecseccsccseccasesesecerees erseee 569 
7. Business tax collected under a void ordinance, and paid 

under protest, may be recovered back. Jd.............ecceseee 569 


8. Under facts stated, Held, That plalntiff was entitled to 
judgment of foreclosure and to ten per cent of the amount 
found due as an attorney’s fee. Towle v. Shelly.............0. 632 

9. The purchaser of a lot of land bought subject to unpaid 
taxes due thereon does not take said property discharged 
of tax liens because the certificate thereof has fallen into 
the hands of the owner of the other portion of the lot. Jd.. 636 


Tenants in Common. See EJECTMENT. 


1. Tenants in common may join in an action for the posses- 
sion of real estate held by one without title, or they may 
sue severally and recover according to their several inter- 


ests. Mattis v. Boggs...........+ sage aban nissead Soe duavea dee fsa - 698 
Tender. 
1. No credit given—no tender. ePherson v. Wiswell........ 127 


Title. See ACTION QUIA TIMET. CONSTITUTIONAL Law. 
DEED. JUDICIAL SALE, 2. 
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Trial. 

1. Case should be submitted to jury on issues made by 
Pleadings. Hall v. Strode........ccsececsecesnsescecsecsansccaceeeoee 658 

2. Objections on trial that petition does not state a cause of 
action should be discouraged; amendment may be made 
instanter. Roberts 0. Taylor.......cccecccsccccessenarceeesesceaeeees 184 

3. Offer of proof necessary in order to predicate error upon 
the sustaining of an objection to question the party’s own 


witness. asters v. BArsh........cccescccsesseceasereussceseenees .. 458 
4. Introduction of original petition as evidence. Bunz v. 

Cornelius s.icccccctessescccesceewse iss Hodisnt Suicathceaserwerensencisesesewes 109 
5. Motion for new trial must be made in court below. Cruis 

De WHY oss scucnsvetvcucoscgieesusducrveseaceeecesvecsed caused dbbeseacevets 581 
6. Motion for new trial, when filed. Bradshaw v., State...... 644 


7. Objections to instructions must be pointed out in motion, 
either by number or other means of identification. Weir 
@. Bi EM. BBs, C0. e socvesssecssuaritsctsdsvorssevesses tessvascdenests 212 
8. Where verdict is against two defendants jointly sued, 
and one, against whom there is no evidence, makes no mo- 
tion for a new trial as to himself alone, and judgment is 
rendered against both, it will not be disturbed. Boldt »v. 


BUMUWG ois vi ihis sess eedeatess seh eitedsccnees leveneeceteaee vaste terideees 739 
9. New trial granted on account of remarks by court as to 
falsity of affidavit for continuance. Bowman v. State........ 523 


10. In suit on bonds, where their execution, etc., is denied, 
unless there is some proof of their issue, sale, or ratification 
by defendant, court should direct verdict for defendant. 
Post v. School District.......cecccssccsscevccsecesscsesensesesesceseseess 135 
Trover. See CoNVERSION. 


Trusts. 
1. An express trust cannot be raised by a parol promise to 
reconvey real estate by the grantor. Hansen v. Berthelsen 433 


Undue Influence. See Fraup. 
Usury. 
1. Defense of usury available to maker against the assignee 
of usurious note and mortgage, transferred to him by a writ- 
ten assignment on the mortgage only, for value before ma- 


turity and without notice. Doll v. Hollenbeck...............+-. 639 
Vacancy. 
1. In.office county commissioner. State v. Skirving.......... -. 497 
Variance. 


1. Allegata et probata must agree. Young v. Filley............. 543 


Vendor and Vendee. 
1. Where vendor remains in possession after warranty deed, 
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purchaser must ascertain by what right he retains posses- 
Sion. Hansen v. Berthelsen.....cessecevcscccsrarsonccacceeenes sesnvee 433 


Verdict. 
1. When by the verdict either party is entitled to recover 
money, jury must assess amount of recovery. Bowers v. 
Rabbis since ccssasssedee cecevecavseseeese seaddsasiarteceshescceaseeeoeteeases . 576 
2. A verdict in an action to recover money was in the fol- 
lowing form: ‘‘ We, the jury, duly impaneled and sworn, 
do say that we find for the plaintiff.”’ Held, Not to au- 


thorize a judgment for any sum whatever. Td..........ess008 576 
3. If against a clear weight of evidence will be set aside, 
Cummings v. Winters... ..ccccccccsecserceserereesons Sevethivedesacteisys 719 


4, Notset aside unless clearly wrong; not disturbed where 
there is a conflict in evidence, and it is nearly equally bal- 


anced. Meyer v. Wilkie. .......ccscceecscsccesccscreeeersenssenscoeses 509 

5. Held, Sustained by the evidence. Hooper v. Browning... 420 

Morrill v. Tegarden.....sccccesececccccvccsesescesssevecsscansescesseeees 535 
Wager. 


1. Where a wager is illegal either party may claim the money 
deposited by him, from the stakeholder, even after the 
wager is decided against such party, provided the demand 
is made before the money is actually paid to the winner. 
Biddle 0. Perry scccecesvovcssiseesecescsseaciverestecstese sed sresuecsacsess 505. 

2. If the money was actually paid by the stakeholder to the 
winner before notice or demand of the loser he will be ex- 
ONETA CM.» Ld evc casi cisadescedosvcstessesnsoscescseedevdacescotatsedecsies 505 

3. Section 214 of the Criminal Code does not apply to a mere 
stakeholder who has taken no part in the illegal transac- 


MOMS . ~The ees i ceadessenesses tee ev bscsdeeuetessseeees caiesateadeusbacen teense 505 
Wages. ; 

1. Exemption of laborers’ wages extends to non-residents. 
Wright v. C., Bok Q. Bo BR. Cocsccecescssscsessssesssscessesstsenees 175. 
Turner v. S.C. & P. Ry Riscesesssesonee aduawed cvhcuew ess Neastenseces 246 

2. Sixty days’ wages of laborer exempt. Wright v. C,, B. & 

Qe WR This dan sec i55 ha cdls Sa ites ease da heecteaacdsncn ead ev oxessie cotae 175 


Turner v. S.C. & P. Be Risececcsccceecceee Seleaeeeuu tecteeceseerseeee Q4L 
Waiver. 
1. In contract to dig well. Woodworth v. Hammond.......... 215 
2. By administrator in case stated. Savon v. Cain........00. 489 
3. Statute of frauds waived by a substantial admission of 
allegations of petition. Connor v. Hingtgen............. wee 472 
4. Of defect in parties. Hall v. Strode.......cccsccccassceecensceeee 658 


6. Appeal waives objections to judgment. Tootle, Hosea & 
COw0,, SONG i cases tis sceseecicewe se sivwessscseceedtesscanescstoeses aaetese 589 
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Warranty. 


1. Measure of damages is the difference between value of 
property as it actually was and what it would have been 
had it been as represented at the time warranty was made. 
Young v. Filley.......... Se sedibvsecspscceckesdcoesnsdesacitedetlesestcuse O40 


Witnesses. 


1. Cannot be contradicted for alleged inconsistentstatements 
out of court, until questioned regarding them. Hooper v. 
BrOWNing..c.csccecerscrssevccccseesccevecseccerevessnsarccsseveees - 420 
2. Cross-examination of expert. Hutchinson v. State.......... 263 
3. Hypothetical questions to experts, how framed. Ballard 
Os Gide. ss cesses sa siseetaaheesseee sets ilasstasndeevecutecesssdeesesseee seoee 609 
4, Witnesses for the state in criminal trials. d....... secoreee 609 
6. A witness who has taken memoranda of facts, at or about 
the time of their occurrence, and who knows that such mem- 
oranda are correct, may hold such memoranda in his hand 
and testify to the facts, as facts, although he at the time 
admits that, even with the aid of the memoranda, he does 
not remember the occurrence of the facts. Lipscomb »v. 


LYONS 0s dae sceenciadsccesensaveccbseveseceases awaceeeestss aasetesedeececseses 511 
6. Endorsement of names of, upon criminal information. 
Stevens v. State... ...c.ccecccscacscscecsesccacssccneccsoesscccsasccesace o. 647 


% Fees of witnesses coming from foreign state in prosecu- 
tion for felony, taxable to defendant, eid v. State......... 695 
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